THE 


LAW OF INCOME-TAX 

IN INDIA 


BEING 

A DETAILED COMMENTARY ON 
THE INDIAN INCOME-TAX ACT XI OF 1922 

AS AMENDED 


BY 

V. S. SUNDARAM 

of the Indian Audit & Accounts Service, 
Secretary, Central Board of Revenue, Govt, of India. 



SECOND EDITION 


CALCUTTA: 

BUTTERWORTH & Co. (INDIA), LTD., 6, HASTINGS STREET. 
Madras Branch : 317, linga chetty Street. 

Bombay Branch ; Jehangir Wadia bldg., esplanade road. 
LONDON : BUTTERWORTH & CO. (PUBLISHERS), LTD., BELL YARD, 

Temple Bar. 


H BUTTERWORTH & CO. (AUSTRALIA), LTD. 
^^C°NADA) ■] BUTTERWORTH & CO. ( publishers), LTD. 

■} l^UTTERWORTH& Go. (Australia), Ltd. 



I’SINTED AT 

the MADRAS LAW JOCRNal RRES 
■MrLAPORE, MALRAf^. 








ti 0 F / ^ 

rei% I 

y . f. Su 

TCv 7X 




IN MEMORY or MY PARENTS; 



PREFACE TO THE SECOND EDITION. 


The exhaustion of the first edition and the passing of two 
Amendinti Acts have necessitated the bringing out of a second 
i-dition, and I have taken the opportunity not only to bring the 
book \ip-to-date but to revise parts here and there with the very 
Ihnited time at my disposal. This edition also has had to be passed 
t hrongh tlie Press in a hurry and I can hardly exaggerate my grate- 
fulness to ;\Ir. E. Narayanaswamy Iyer for the assistance rendered 
by him. 

Jst Jiihf, 19M, V. S. Stjnpabam. 


EXTRACT FROM PREFACE TO THE FIRST EDITION. 


In view of my official position I must make it clear that 
this book reiJresents my personal views only and not those of the 
Central Board of Revenue or the Government of India. 

2. The proverbial obscurity of Income-tax Law is largely 
due to the vagueness of some of its principal cardinal concepts. 
This vagueness not only renders the enunciation of general prin- 
ciides difficult, but often reduces the problems that arise to mere 
problems of degree, the solution of which has to be sought in the 
facts of each case, and, Avhen found, has to be largely a matter of 
opinion. Also, if the problems are not problems of degree the^ 
are very often problems on the borderland between ‘fact’ anc 
‘law.’ The rulings of Courts have therefore to be studied witl 
special reference to the facts of each case; hence the advantage 
of a book like Dowell which gives in some detail the facts of eacl 
ease and the relevant extracts from the judgments. 

3. In yielding, perhaps too readily, to the temptation t( 
compile a similar book, I must confess that I had underrated tht 
difficulties. If the existence of an official Income-tax Manual ii 
India, on the one hand,^ — mth its official interpretation of the lav 
and its extra-legal concessions — and the absence, on the other, o 
a large body of Case Law in the country — with the consequen 
necessity for comparing at each stage the English law with th 
Indian — ^made the task of compiling the book one of far g-reate 
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difficulty than that of compilin.ii' a similar book on Knyli'.lt Tucome- 
tax Law, the atTem]>t to write a book of this kind, wliile attoiulijiij 
to the daily duties of an office, iu which luconie-ta.x is only one of 
several sultjccts dealt with aud an uniuterru]ited eiuhi-liour day 
is the rule, has well-nigh been one of despair. That I liave >ome- 
how compiled it is due to the valuable and ungrndgitm' ladp tliin 
I have received from others. 

# ■ # # 

6. As already mentioned, T could not have compib-d the 
hook at all but for the a.ssistauce that 1 have received. I have 
obtained help from so many persons and .so many Iwok.s and 
publications that it is not possible to mention them all. But 1 
mnst specially mention Mr. C'. V. Krishnaswamy Aiyar, fornu'rly 
Secretary to the Civil Justice Committee, and tiow Draftsman to 
the Madras Government but for whose gnidanee and encourage- 
ment in the early stages I should not have persisted in the attem|tf 
to compile the hook at all; Mr. P. E. Srinivasan, the Editor of 
the Beports of Income-tax Cases, wlto very kindly read througli 
the manuscript and made some valuable suggestions ; and Mr. 
D. D. Chopra, of the Office of the Central Board of Bevetnie, who 
assisted me at every stage from the beginning to the end and 
of the value of whose help I cannot speak in too high term.s. 
None of these gentlemen, however, is responsible for the views 
in this book, nor for its shortcomings, for both of which I take 
the Ml responsibility. 

New Delhi, 

m March, 1927. V. S. SirxDABAai. 
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Section 3 — Muhial concerns — Glul — Shareholders different 
from members. 

A company limited by shares maintained a ehib. The club 
was managed by seven members, of whom at least five had to be 
shareholders in the company. The shareholders were not eligi- 
ble as such for membership of the club, which was regulated by 
ballot, the voters being the already existing members. The com- 
pany issued 445 shares, of which 74 were held by non-members 
of the club. The number of members of the club was 289, of 
whom 220 were not shareholders of the company. Meld, that 
the company was not a mutual concern. The fact of incorpoi'a- 
tion could not be neglected, and the fact that some of the share- 
holders were members of the club was immaterial.’ 

Sections 3 and 4 (3) (vii) — Capital and' Income — Casual re- 
ceipts — ■Detention of ships by Government — Compensation for. 

The compensation paid for the detention of ships dixiing 
the coal strike by the Customs under orders of the Ministry of 
Shipping for a period of 15 days was considered to be taxable 
even though there was no formal chartering or requisitioning 
of ships by Grovernment. The assessee claimed that the compen- 
sation Avas in the shape of damages for personal injury to a 
professional man. Tlie ratio-decidendi was that the compensation 
was really in the nature of payment for the time and profit lost 
by the vessels during their detention. The Grlenboig case was 
distinguished on the ground that in that case the compensation 
was for the steiiisation of the source of income. (Court of 
Appeal). 

Sections 3 and 4 (3) (vii) — Capital and Income — Casual re- 
ceipts — Patents — Sales of. 

In the House olf Lords followed the California 
Copper Syndicate and Melbourne Trust cases and reaffirm- 
ed the principle that “ a gain made in an operation of 


(1) BihnigarJi Club, Ltd* v. Commmioner of Income-tax (Calcutta Higli Court). 

(2) Ensign Shipping Co, v> ComnmsiQ'mTS of Inland Revenue, 7 A.T.C. 130. 
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business in carrying out a scbenie of profit making w&s iaxalfie. 
Tlie point in issue was wlietlier in this particular case tlnue was 
,a solitary or accidental disposal of a capital asset or whether 
the company sold its patents as a regular and systematic business. 
The question wms one of fact and there was no mis-direction on 
the part of the Commissioners. Though the line w'as one which 
the company did not intend to develop extensively there was evi- 
dence to show' that it intended to sell and make profits on them. 
The House of Lords therefore declined to interfereh 

Sections 4, 40, 42 and 43 — Non-resident — Business — Business 
eo'imection — Agent should he in receipt of profits. 

The Hongkong- Trust Corporation, Limited, a non-resident 
company lent money to the Bombay Trust Corporation, (a com- 
pany in Bombay) large sums of money from time to time. About 
15 to 20 erores of rupees was lent in 1924-25 and interest at 
51 per cent, was charged. The Bombay Trust Corporation paid the 
interest through E. D. Sassoon & Co., Ltd., Bombay, who passed 
on the credit to the Hongkong Corporation through Sassoon’s 
Office at Shanghai. Though various members of the Sassoon 
family were interested in one or other of the three comiianies, 
it -was not suggested by the Revenue Authorities that any of the 
companies was only a creature of the others or a sham. Held 
that (1) the Hongkong Trust Corporation carried on busi- 
ness in British India, since it lent money regularly and 
received interest ; or alternatively received income from 
other sources in British India. (2) The Bombay Trust 
Corporation had a business connection wuth the Hongkong Trust 
iCorporation ; (3) The word ‘ through ’ as used in sec- 

tion 43 is not equivalent to the word ‘ from ’ and therefore 
under that section an agent cannot include a person wlio merely 
remits monies and (4) The agent should be in receipt of profits 
since otherwise there Avould be the anomaly that while an ordi- 
nary and undisputed agent was not liable under section 40 un- 
less in receipt of profits a statutory agent deemed to bo such 
under section 43 -would be liable even if he received no income 
on behalf of the non-resident.® 

The Remington Typewriter Company an English Com- 

sold its Indian busiires in 1914 to the Remington Type- 
writer Company (India), Ltd., the latter allotting 9,996 
out of its 10,000 shares of Rs. 10 each to the 
New York Company as nominee of the English Com- 
p any. In 1921 the Indian Company sold its Bombay and Madras 

(1) Budker v. Bees Boiv/rbo, Development Syndicate, 7 A.T.C. 42 

(2) Bombay. High Court (ITnreported), 
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businesses to tlie New York Company wMcli in its turn sold its 
business to the Remington Typewriter Company, Bombay, and 
the Remington Typewriter Company, Madras. The New York 
Company received dividends through the subsidiary companies. 
Taking the Bombay Com|)any for example, the New York Com- 
pany held all the shares in it except 3 out of 60,000, these 3 being 
held by employees in India. There was no obligation imposed 
on the New York Company not to sell typewriters to others in 
India. The Bombay Company purchased typewriters from the 
New York Company at the usual whole sale prices, i.e., 40 per 
cent, below catalogue prices and retained profits on sales. The 
revenue authorities taxed the Bombay Company as agent of the 
New York Company on (a) dividends and (b) 5 per cent, of the 
sales from the New York Company to the Bombay Company. 
Held that (1) the relation between a shareholder and his Company 
is not business connection within the meaning of Section 42 (i) ; 
and that the Income-tax Officer should have used the provisions 
of section 57 in respect of the dividends in question and (2) that 
there was business connection between the New York and the 
Bombay Companies as regards sales; but that (3) the Bombay 
Company could not be taxed as agents since they were not in 
receipt of the profits. Sections 40 and 43 should be read 
together.^ 

As regards the receipt of profits by the agent — see notes on 
pp. 800 and 819. 

Section 4 (S) (i) — Charitable purposes — General Medical 
Council. 

The objects of the General Medical Council in England 
are to keep a register of Medical Practitioners and regulate their 
conduct, to supervise and control medical studies and examina- 
tions and to prepare and to revise from time to time the British 
Pharmacopoeia. It was held by the Court of Appeal that the 
X)urpose of the Council was not charitable.^ 

Section 10 (2) (ix) — Capital expenditure — Foreclosure of 

lease. 

A company whose business was not to trade in mining 
licences but to Avin coal got rid of an onerous licence involving 
the payment of a dead rent and a minimum royalty by paying 
a lump sum to the lessor: 

(1) Memington Typewriter Co., Bomhay v. Corntti'isHmier of Ineome-tax, (un- 
reported). 

V. (2) The General Medical Comcil v. Commissioners of Inland Revenue ^ 7 A.T.C. 
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Held, that the payment was capital expenditure.^ 

Section 10 (2) (ix) — Shares allotted with insufficient con- 
sideration. 

Though ordinarily a company may be presumed to get an 
adequate quid pro quo for its share capital which it allots, the 
shares are not really fully paid up if after making fair and 
reasonable allowance for conflicting views as to xmlues there is a 
substantial discrepancy between the value of the shares allotted 
and the value of the consideration received in rotui’ii. Therefore 
where a company allots its shares for a consideration much below 
its face value the consideration will for the purpose of calculating 
profit and loss for incoihe-tax be estimated at its real value and 
not at the face value of the share exchanged for it : and the dilfor- 
enee between the face value and the real value of the cotisidera- 
tion cannot be claimed as a loss of the company.' 

Section 13 — Stocks — Accounting of. 

At the same point of time the same stock could not belong 
both to the purchaser and to the seller. Till the property pas.ses 
to the purchaser it is obviously the stock of the seller. To say 
that they had grain ‘in hand’ merely because by business arrange- 
ments which were in course of performance they had put them- 
selves in a position to deal with purchasers in the security of 
being able to perform in their turn is merely a figure of speech 
like ‘having 10 minutes in hand to catch a train’ or finishing a 
race with several lengths in hand at the winning post, per Lord 
Sumner.^ 

Section 13 — Stock values — Rewriting — Retrospective — Addi- 
tional assessment how to be made. 

The Bombay High Court have held that : when 
an assessee undervalues his stock for a series of years 
and the Income-tax Officer proposes to raise a supplementary 
assessment under section 34 such supplementary assessment 
should be based on a revaluation not only of the closing stock of 
the previous year but also of that of the opening stock of that 
year.’ 

(1) Staveley Coal Co. v. Commissiomrs of Inland JRevenue, (Court of Appeal) 
7-^k.T.G. 139. 

(2) Civil Kefereiice No. 8 of 1926 Commissioners of Income-tax v. Trmtees, 
Corporation {India), Ltd., following In re Wragg, Ltd., (1897) IGh, 796. 

(Z)Benjamm Smith & Sons. v. The Commissioner of Inland Revenue (House 
of Lords) 7 A.T.C. 135. 

(4) New Ahmedahad Spinning md Weming Mills v. The Income-tax Commis- 
sioner (unreported). 
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See in this coiineetion notes on page 606. 

The Draft of the revised rules necessitated by the recent 
amendment of Section 48 by Act III of 1928 ( see foot-note on 
page 838) was published for criticism on 16th June 1928 and will 
be taken into consideration on or after the 1st August. The 
Draft rules are given below : • 

For rule 36 of the said Rules, the following Rule shall be 
substituted, namely 

36. In the case of a person resident in British India, an 
application for a refund of income-tax under section 48 of the 
V'~ Actshallhemadeinthefollowingform:— 

Application for refund of income-tax. 

I, of 

do hereby state that my total income computed in accordance 
with section 16 of the Indian Income-tax Act, XI of 1922, accru- 
ing or arising or received in British India, or deemed under the 
Act to accrue or arise or to be received in British India, during the 
year ending on the 31st March, 19 , amounted to Rs. only. 

I therefore pray for a refund of 


Rs. 

under “Salaries” 

Rs. 

under “Securities” 

Rs. 

under ‘ ‘ Dividends from 


companies”. 

Rs. 

under ‘ ‘ Share of profits 


; i of the registered firm” 

known as of which I am a partner. 

[The portions not required should he scored out.]. 

Signature. 

I hereby declare that I am resident in British India, and 
that what is stated in this application is correct. 

Dated 19 . 

Signature. 

Aftei' rule 36 of the said Rules, the following new Rule 
»£ shall be inserted, namely : — 

36-A. In the case of a person not resident in British India, 
an application for a refund of income-tax under section 48 of 
the Act shall be made in the following form ; — ■ 
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Application for refund of income-tax. 

I, of 

residing at (country) 

do hereby state that my total income computed in accordance 
with section 48 (4) of the Indian Income-tax Act, 1922, amounted 
to Rs.- only, as per retui'ii enclosed. 

I therefore pray for a refund of 

Rs. under “Salaries” 

Rs. under “Securities” 

Es. under “Dividends from 

companies” 

Es. under “Share of profits 

of the registered firm” 
known as of which I am a patner. 

[The portions not required should be scored out.] 

_ Signature. 

.1 h0ieb\ cleclaiO tlldt 1 dlll of state being a Siate in ludia, 

I also declare that what is stated in this application is 
correct. 

Dated 19 . 


Sworn before me (Name) 
Designation 
Signature 


Signature. 


at 


on 


Note. — T he above verification shall he sworn before a notary pub- 
lic or other functionary or official authorized to administer oaths. 

After rule 37 of the said Rules, the following new Rule shall 
be inserted, namely : — 

37-A. The application under Rule 36-A shall be accompa- 
nied by a return of total income in the following form the details 
of Part I of which but not the total may be omitted if the person 
has already submitted a return under section 22 (2) for the same 
year. 

Past I. 

Statement of total income accruing or arising or received 
in British India, or deemed under the Act to accrue or arise or 
to be received in British India, during the previous year. 

[As in the form prescfihed in Rule 19, p. 121]. 
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v * Part II. 

Statement of total income, profits and gains in the previous 
year, arising, aecrning or received out of British India, which, 
if arising, accruing or I'eceived in Biitish India, would be includ- 
ed in the computation of total income under section 16 . 


Name of 
Country. 


>- 



r. Salaries 


(see Note lo) 


2. Seculilies 


(see Note 1 1 ) 


3. Pioperty,. .. (see Note 12) 


4 . business.. 


(see Note 13) 


5. Profession 


,, (see Note 14) .. 


6 Dividents from companies .. (See Note 15) 


7. Interest on securities other than in item 2 above 
mortgages, loans, fixed deposits current-accounts, 
etc., not being income from business., (see Note 16) 


8. Ground rent 


9. Any source other than those mentioned above 
including any income earned in partnership with 
others .. .. .. (see Note 17) .. 


Total 


Total as per Part I 
Total as per Part II 
Grand total 


Amount of 
profits or 
gains or in- 
come during 
the previ- 
ous year. 


Rs. 


Rs. 


' The figures for each, country should he separately shown. 
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Verification. 

I declare that to the best of my knowledge and belief the 
information given in the above statement is correct and complete, 
that the amounts of income shown are truly stated and relate to 
the year ended and that no other income accrued 

or arose or was received by tiieTrm during the said year and 

that — ^ — have no other sources of income. 

" the' firm '■ , 

Bate Signature. 

N.B.— (a) Jwcome accruing to you outside British India- 
received in British India, should be entered in Part I and not in 
Part II. 

(b) All income from whatever source derived must he en- 
tered in the form including income received by you as a part tier 
of a firm. 

[Notes 1 — 9: As in the return under Rule 19.] 


Note 10. — The gross amount of salary and not the net 
amount after deductions on account of income-tax provident fund, 
etc., should be shown. 


Note 11. — Under this head should be shouui interest on 
securities issued by the Government of India or a local Govern- 
ment or a local authority in India on which interest is paid or 
payable outside British India, and the interest on debentures of 
companies paid or payable outside British India. For this pur- 
pose “ Company ” means “ a company as defined in the Indian 
Companies Act, 1913, or formed in pursuance of an Act of Par- 
liament or of Royal Charter or Letters Patent, or of an Act of 
the Legislature of a British possession, and includes any 
foreign association carrying on business in British India 
whether incorporated or not, and whether its principal place of 
business is situate in British India or not, which the Central 
Board of Revenue may, by general or special order, declare to be 
a coinpany for the purposes of this Act”. Interest on all other 
securities should be shown under item 7 — see Note 16. Interest 
should be shown gross if %eign tax is deducted therefrom after 
the assessee receives the interest; if the tax is deducted at source, 
the net interest received should be shown. 
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Note 12.— See mstrnetions in Note 4. 


Note 13. — Tlie details should be given as explained in 
Note 5, bnt there will be no “deduct” entry on account of profits 
included in the amount already charged to Indian income-tax 
and the interest on securities of the Government of India or a 
local Government in India declared to be income-tax free. 


Note 14. — This should show professional fees received 
outside India. Professional fees received in India, though out- 
side British India, will be shown in Part I. 


Note 15. — The figure to be shown here is the amount actual- 
ly received by the shareholder irrespective of whether the divi- 
dends are declared free of tax or not. 


Note 16. — This head will include inter alia interest on 
all securities other than those entered in item 2 see Note 11. 
Interest should be shown gross if foreign tax is deducted there- 
from after the assessee receives the interest ; if the tax is deduct- 
ed at source, the net interest received should be shown. 


Note 17. — Agricultural income from land not included in 
Part I should be shown under this head. 


Refunds — Indian States — Residents of. 

The executive arrangements mentioned on the above page 
relating to the refund of income-tax under section 48 to residents 
in Indian States through Political Officers are now obsolete. Ee- 
funds are now made by the Income-tax Ofiicer. Non-residents 
Refunds Cii'cle, Bombay, who, however, allows the option to the 
recipient of receiving the payment in the British Indian Political 
Treasury in the State concerned. 
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INCOME AND CAPITAL. 

Income-tax, as its name implies, is a tax on Income. But 
what is Income! The law does not define it, though it sets out 
certain provisions as to particular kinds of income that should be 
excluded or included and as to the methods of computing income. 
As to the nature of income, we have to seek guidance from judicial 
pronouncements which again are based largely on commercial 
usage. Commercial usage unfortunately is not altogether a re- 
liable guide ; and in practice there is no more baffling problem that 
faces a Commercial Accountant than the allocation of items as 
between Capital and Eevenue. The concepts of Capital and In- 
come have been the subject of close analysis by successive gene- 
rations of economic thinkers ; and, as the following extracts from 
the classic book of Professor Fisher’s^ will show, the concepts 
have been elusive and have defied analysis. 

“ Capital is a fund and income a flow 

Capital is wealth, and income is the service of wealth .... 
A stock of wealth existing at an instant of time is called Capital. 
A flow of services through a period of time is called income . . 
From the time of Adam Smith it has been asserted by economists, 
though not usually by business-men, that only particular kinds of 
wealth could be capital, and the burning question has been, what 
kinds! But the failure to agree on any dividing line between wealth 
which is and wealth which is not capital, after a century and a 
half of discussion, certainly suggests the suspicion that no such 
line exists. What Senior wrote seven decades ago is true to-day ; 

“ Capital has been so variously defined, that it inay be doubtful 
whether it has any generally received meaning.” In consequence, 

“ almost every year there appears some new attempt to settle the - 
disputed conception, but, unfortunately, no authoritative result 
has as yet followed these attempts. On the contrary, many of 

1 The Nature of Capital and Ineome - hy Professor Irving Fisher — MacMillan 
Go, f a study of this book is. strongly reeomiaended. . ' i 
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tliein. only served to put more combatants in tbe field and furnisb 
more matLer to tbe dispute.” Many authors express dissatis- 
faction with their own treatment of capital, and even recast it in 
successive editions. 

Adam Smith’s concept of capital is wealth which jdelds 
“ revenue.” He would therefore exclude a dwelling occupied by 
the owner. Hermann, on the other hand, includes dwellings, on 
the ground that they are durable goods. But a fruiterer’s stock 
in trade, which is capital according to Smith, because used for 
profit, according to Hermann does not seem to be capital, because 
it is perishable. Knies calls capital any wealth, whether durable 
or not, so long as it is reserved for future use. Walras attempts 
to settle the question of durability or futurity by counting the uses. 
Any wealth which serves more than one use is capital. A can of 
preserved fruits is therefore capital to Knies if stored away for the 
future, but is not capital to Walras because it will perish by a single 
use. To Edeinwachter, capital consists only of “ tools ” of pro- 
duction, such as railways. He excludes food, for instance, as 
passive. Jevons, on the contrary, makes food the most typical 
capital of all, and excludes railways except as representing the 
food and sustenance of the labourers who built them. 

While most authors make the distinction between capital and 
non-capital depend on the kind of wealth, objectively considered, 
Mill makes it depend on the intention in the mind of the capitalist 
as to how he shall use his wealth. Marx makes it depend on the 
effect of the wealth on the labourer, and Tuttle, upon the amount 
of wealth possessed. Again, while most authors confine the con- 
cept of capital to material goods, MacLeod extends it to all im- 
material goods which produce profit, including workmen’s labour, 
credit, and what he styles “ incorporeal estates,” such as the 
Law, the Church, Literature, Art, Education, an author’s blind. 
Clark takes what he styles “ pure ” capital out of the material 
realm entirely, making it consist, not of things, but of their utility. 
Most authors leave no place, in their concept of capital, for the 
value of goods as distinct from the concrete goods themselves, 
whereas Fetter, in Ms definition, leaves place for notMng else. 
Some definitions are framed with especial reference to particular 
problems of capital; many, for instance, have reference to the prob- 
lem of capital and labour, but they fail to agree as to the relation 
of capital to that problem. :Mac(h#och regards it as a means of 
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supporting labourers by a ■wage fund; Marx, as a means of bumi- 
liating and exploiting them ; Bicardo, as a labour saver ; MacLeod, 
as including labour itself as a special form of capital. 

Many definitions have reference to the problem of production, 
but in no less discordant ways. According to Senior, Mill, and many 
others, capital must be itself a product. Walras, MacLeod, and 
others admit land and all natural agents under capital. Bohm- 
Eawerh, while agreeing that it must be a product, insists that it 
must not apply to a finished product. Marx denies that capital 
is productive. Bohm-Bawerk admits that it is not ‘ ‘ independent- 
ly ” productive, but denies the Marxian corollary that it should 
not receive interest. Other writers make it co-ordinate with land 
and labour as a productive element. 

As to what it is that capital produces there is further dis- 
agreement. Adam Smith affirms that capital produces ‘ ‘ revenue,” 
Senior, that it produces “ wealth.” Others vaguely imply that it 
produces value, services, or utility. 

Most of the definitions involve some reference to time, but in 
many different ways. Hermann has in mind the time the wealth 
■will last ; Clark, the permanency of the fund capital as contrasted 
■with the transitoriness of its elements, “ capital goods Knies, 
the futurity of satisfactions; Jevons and Landry, specifically the 
time between the “ investment ” of the capital and its return. 

It is idle to attempt any reconciliation between concepts of 
capital so conflicting, and yet there are elements of truth in all. 
Though generally wrongly and narrowly interpreted, there are 
certain recurrent ideas which are entirely correct. The defini- 
tions concur in striving to express the important facts that capital 
is productive, that is, is antithetical to income, that it is a provi- 
sion for the future, or that it is a reserve. But they assume 
that only a part of all wealth can conform to these conditions. 
To the authors of the definitions quoted, it would seem absurd to 
include all wealth as capital, as there would be nothing left with 
which to contrast it and by which to define it. And yet, as Pro- 
fessor Marshall says, when one attempts to draw a hard-and-fast 
line between wealth which is capital and wealth which is not capi- 
tal, he finds himself “ on an inclined plane,” constantly tending, 
by being more liberal in his interpretation of terms, to include 
more and more in the term capital, until there is little or nothing 
left outside of it. We are told, for instance, that capital is wealth 
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for future use. But “ future ” is an elastic term. As was sliown 
in Chapter II, all wealth is, strictly speaking, for future use. It 
is impossible to push back its use into the past, neither is it possi- 
ble to confine it to the present. The present is but an instant of 
time, and all use of wealth requii'es some duration of time. A 
plateful of food, however hurriedly it is being eaten, is still for 
future use, though the future is but the next few seconds; and 
if by “ future ” we mean to exclude the “immediate future,” 
where is the line to be drawn! Are we to say, for instance, that 
capital is that wealth whose use extends beyond seventeen days! 

And as all wealth is for future use it is also, by the same token, 
all a “ reserve.” To call capital a reserve does 'not, therefore, in 
strictness, delimit it from other wealth. Even a beggar’s crust 
in his pocket will tide him over a few hours. 

Equally futile is any attempt definitely to mark off capital as 
that wealth which is “ productive.” We have seen that ail wealth 
is productive in the sense that it yields services. There was a time 
when the question was hotly debated what labour was productive 
and what unproductive. The distinction was barren and came to 
be so recognized. No one now objects to calling all labour pro- 
ductive. And if this productivity is common to all labour, it is 
equally common to all wealth. If we admit that a private coach- 
man is a productive worker, how can we deny that the horse and 
carriage are also productive, especially as the three merely co- 
operate in rendering the very same service, transportation? 

Finally, we cannot distinguish capital as that wealth which 
bears income. All wealth bears income, for income consists sim- 
ply of the services of wealth. But the idea, that some wealth bears 
income and some not, has been persistent from the time of Adam 
Smith, who meaning by income only money income, conceived capi- 
tal as the wealth, which produces income in this sense, as distin- 
guished from the wealth such as dwellings, equipages, clothing, 
and food, which dissipates that income. A home, according to 
him, is not a source of income, but of expense, and therefore can- 
not be capital. 

In these and other ways have economists introduced, in place 
of the fundamental distinctions between fund and flow, and be- 
tween wealth and seryi^s, relative distinction between 

one kind of "Wealth a’nd'JEp^ierA'',‘ito''a'-xk*hS€^h:ence, their' studies 
of the probl^s df ftfll of confusion. ■; Among 
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the many confusions ■which have come from overlooldng the time 
distinction between a stock and a flow was the famous “ wage 
fund ” theory, that the rate of wages varies inversely with the 
amount of capital in the supposed “ wage fund ” . . 

A little attention to business book-keeping would have saved 
economists from such errors ; for the keeping of records in business 
involves a practical if unconscious recognition of the time princi- 
ple here propounded. The “ capital account ” of a railway, for 
instance, gives the condition of the railway at a particular instant 
of time, and the ‘ ‘ income aceoiuit ’ ’ gives its operation through 
a period of time. . . . . . . . . . 

As to popular and business usage, it may be said that a care- 
ful study of this usage as reflected by lexicographers, who have 
sought from time to time to record it, reveals the fact that before 
the time of Adam Smith capital wa,s not regarded as a part of the 
stock of wealth, but as synonymous with that stock. . . 

In business manuals and articles on practical accounting we 
find that capital is employed in the sense of the net value of a man's 
wealth. 

As one business-man expressed it, “Capital is simply a book- 
keeping term.” Consequently the business-man naturally asso- 
ciates the term with his shop and not his home, for he keeps a 
balance sheet in the former and not in the latter ; but, once given 
a balance sheet, it does not matter what purpose is behind it. A 
social club, an art gallery, or a hospital may have a capital. In 
one year a joint stock company with capital stock was proposed 
for the purpose of building the yacht for defending the America 
Cup. If a private family should call itself a joint stock company 
and draw up a balance sheet, entering all its property, house, 
furniture, provisions, etc., on one side, with the debts on the other, 
no business-man, we imagine, would hesitate to call the balance of 
assets over liabilities, which is the total wealth — rvalue of the 
family, by the name “ capital.” As a business-man said to the 
writer, “ Capital is not a part of wealth, but all a man has got, 
including his automobile.” “ Is that cigar in your mouth capital? 
he was asked. “ No,” he said, hesitatingly; but this opinion he 
quickly reversed as inconsistent with his former statement, and 
admitted that a box of cigars and each cigar in it, or out of it, for 
t^at mattey, were a part qf bis ^tock or reserve , , , , , , 
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“ We see, then, that the ‘ capital ’ of a person or firm has 
four separate meanings — the nominal ‘ capitalisation the actual 
original ‘ paid-in-capital ’ ; the present accumulated capital or 
' capital, surplus and undivided profits ’ as given by the book- 
keeper; and the market estimate of the same, i.e., the value of 
the shares. These and the other senses of capital are given in the 
following scheme which displays the various uses of the term 


capital.’ 


CAPITAL 

1 



1 

Capital goods 



i 

Capital value 

1 

Capital 

instruments. 

1 

Capital 

property. 

t 

Assets and liabilities in 
general 


J 

Net capital 

1 



r 

Original 

capital 

I 


. 1 

Present 

capital 


1 

Nominal 

capitalisation. 

1 

Actual paid- 
up capital. 

1 1 

As recorded Market 

in the Co.’s value 

books consisting of 

of capital, shares, 

surplus and 
undivided 
profits. 


Were it not for an instinctive feeling 

that there 


exists a definite ‘ income ’ concept the repeated failure to formulate 
it might lead one to conclude that it is not susceptible of any exact 
and rigorous definition and that the best course is to abandon its 
search as futile Income (or outgo) always im- 

plies (1) capital as the source, and (2) an owner of capital as the 
beneficiary It will be observed that the cost of re- 

constructing the house was entered in the accounts in exactly the 
same way as repairs or other ‘ current ’ costs. There may seem 
to be objection to such a proceeding in the thought that reconstruc- 
tion appears to be not a part of “ running expense ” but a ‘ capi- 
tal ’ cost and belongs not to income accounts but to capital ac- 
counts. It is true that the value of the new house must be enter- 
ed on the capital balance sheet but the cost of 'producing it belongs 
properly to income accounts. The former represents wealth, the 
latter represents dissewices. The former relates to an instant of 
time (which may be any instant from the time it is begun till the 
time when it ceases to esist), the latter relates to a period of time 
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(wMcli may be all or any part of tbe time during 'whicb tbe labour 
and other sacrifices occasioned by the bouse occur), A bouse is 
quite distinct from tbe series of sacrifices by wbieb it was fashion- 
ed. And yet it is undoubtedly true that we instinctively object 
to entering the cost of building the house in its income and outgo 
account; and we express the objection by calling this last a 
‘ capital ’ cost rather than a part of running expenses. By so 
classing it we mean that it does not recur or at any rate only at 
long intervals. . . . . 

“ And this procedure (of taxing ‘ realised ’ income) is very 
common in practice. It amounts to taxing not the income actu- 
ally flowing from capital but its ‘ earnings ’ or the interest upon 
the capital. It is familiar in the ‘general property tax’ in the 
United States. ... . To some extent also the British income- 

tax is an instance of the same fallacy. . . . . The general 

principle connecting ‘ realised ’ and ‘ earned ’ income is that they 
differ by the appreciation or depreciation of capital.” 

However logical some of these theories and distinctions 
miarht be. and Professor Fisher’s own theory is undoubtedly logi- 
cal, they do not easilv solve the practical difficulty of distinguishing 
whether particular items in a concrete ease constitute ‘ Capital ’ 
or ‘ Income ’. Judicial decisions on the other hand have had to 
solve this problem and necessarily rest on a less logical footing. 
Business usage and company law, the nature of the business, dis- 
tinctions between ‘ fixed ’ and ‘ circulating ’ capital, the motives 
of persons, the degree of control a person has over the receipt, 
and similar considerations have been taken into account by the 
law courts, as will be seen from the decisions set out in the body 
of the book. The position is very obscure and it is almost im- 
possible satisfactorily to lay down any general principles as to 
what constitutes the distinction between Capital and Income and 
the extent to which the question is one of law or one of fact. 

The various rulings on the subject are set out under Sec. 
2 (4) — Business, Sec. 3 — ^Income and Capital, Sec. 4 (3) (vii) — 
Casual profits, and Sec. 10 (2) (ix) — Capital expenditure. 

HISTORY OP INCOME-TAX LAW IN INDIA. 

It would be scarcely relevant to the purpose of this book to 
detail the history of direct taxation in India in pre-British days. 
It hardly seems necessary therefore to refer to Mann or to Santi 
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Parva or to Kantilya; nor even to less distant periods like those 
of Akbar or Sher Shah. 

Direct taxation is not a novelty in India introdneed by 
the British as too commonly supposed, but a most ancient and 
well-known institution. Indian Governments have from time im- 
memorial made the non-agrieultnral classes contribute their 
share of the expenses of the State. To the Indian mind in general 
this appeared only just, fitting, and to be contentedly borne. 
Between cultivators and traders, poor and rich, no sense of nn- 
egnal treatment could subsist under the system which the prede- 
cessors of the British in the Empire for centuries pursued. But 
when the British superseded them, they gradually abolished the 
structure of direct taxation which their predecessors had laborious- 
ly raised. In the elder Provinces, that is, those that came under 
British rule first, this change was consummated by about the year 
1844, in the newer ones it took place later, but the only survivals of 
the Indian system now are the ‘ capital ’ tax and the ‘ thatha- 
meda ’ in Burma. The last of them to be abolished was the 
‘ Pandhari ’ tax in the Central Provinces in 1886. Wliere Indian 
States continued the taxation, they retained their old method of 
direct taxation till recently, when the force of circumstances has 
compelled them to copy British methods. 

• The British Government which had gradually abandoned 
direct taxation was obliged by financial necessities to revert to 
direct taxation in 1860. “ But instead of an indigenous model, 
softened and adapted to local circumstances, the Government un- 
fortunately set up that of the income-tax, as in force in England. 
To get direct taxation into good working order, even after a suit- 
able model, would have been a work of time and care, in the absence 
of the long-standing record of the names and resources of house- 
holders which had been done away with in earlier days. But 
what, except failure, could attend a sudden call on relatively igno- 
rant and unlettered millions, at short notice, to assess themselves, 
or prove right of exemption, to send in elaborate returns and cal- 
culations, and to understand and watch their own interests under 
the system of notices, surcharges, claims, abatements, instal- 
ments, penalties and what not, consequent thereon? Necessarily 
there followed a long train of evils., An army of tax assessors 
and collectors temporarily engaged cppld not be pure. . They were 
aided by an army of iji&||i(^rs, actuated by <hrect gain or, private 
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animosity. Frauds in assessment and collection -went liand in 
hand with extortion in return for real or supposed exemption. 
Inquisition into private affairs, fabrication of false accounts where 
true ones did not exist or were inconvenient, acceptance of false 
returns, rejection of honest ones, unequal treatment of the similar- 
ly circumstanced, all these more or less prevailed. The tax 
reached numbers not really liable, for zamindars illegally re- 
covered it from tenants and masters from servants, while under- 
lings enriched themselves by the threat of a summons. Acts XXT 
of 1861 and XVI of 1862, while affording relief in some respects, 
practically stereotyped many inequalities and heart-burnings. In 
later years, the system of assessment by broad classes was an 
improvement on the earlier complications, but the advance of 
local officers towards equitable assessment was perpetually being 
cancelled by the alterations in rate and liability. 

Renewed direct taxation in British India thus made a false 
start, from which it did not easily recover. Possibly, with time 
and care, a great improvement might have been effected, if the 
law had remained unaltered. But, unluckily, with its too English 
form, came the idea that the tax was to be, as in England a con- 
venient means of rectifying Budget inequalities, and a great re- 
serve in every financial or national emergency. In consequence 
of this idea, incomes between Es. 200 and 500, which had been 
taxed at 2 per cent, in 1860, were exempted in 1862, the 4 per cent, 
rate was reduced to 3 per cent, in 1863, and the whole tax was 
dropped in 1865. In 1867 it re-appeared in the modified form of 
a license-tax, at the rate of only 2 per cent, at most, but reaching 
down again to incomes of Rs. 200. In 1868 it became a certificate- 
tax, at rates a fifth lower, and again commencing with a Rs. 500 
limit. In 1869 it became once more a full-blown income-tax at 
1 per cent, on all incomes and profits of Rs. 500 and upwards. 
In the middle of the same year it was suddenly nearly doubled. In 
1870 a further rise to fully 3| per cent, occurred; but with better 
times, the rate fell in 1871 to 1|24 per cent., with a limit of Rs. 750, 
and in 1872 the limit was further relaxed to Rs. 1,000 and upwards. 
In 1873 came a second period of total abolition, to be succeeded 
from. 1877-78 by a new series of Acts. Along with the changes in 
rate and incidence just described, came changes in name, form, 
classification and procedure. With one object or another, twenty- 
three Acts on the subject were passed between 1860 and 1886. 
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Owing to the perpetual changes, the people, never certain 
who was liable or w^hat was the sum due, were an easy prey 
for fraud and extortion, while the superior officials time after 
time found their labours thrown away, and a fresh battle with 
guess-work and deception to be begun. That both officials and 
people should in 1872 have united to condemn an impost hitherto 
associated only with such evils, is not to be wondered at. Our 
abandonment of the machinery of direct taxation inherited from 
our predecessors was one of the things in us which the mass of the 
people disliked without being able to understand. Our new-fan- 
gled and European attempts to retrace this policy seemed to them 
tyrannical, compared with the rude expedients familiar to their 
fathers. All things considered, the abolition of the income-tax 
in 1873 was probably the best thing that could then be done. 

“ But direct taxation could not long be dispensed with. 
A new start was made in 1877. This start was. I think decidedly 
well intentioned, made in considerable appreciation of past defects 
and desire to avoid them. It was wise to begin with trades and 
classification, but it seems to me that too much was made of sup- 
posed local differences, and too much importance attached to local 
action. Bengal, Madras and Bombay passed Acts of their own; 
Northern India was dealt with by the Imperial legislature. As 
a necessary consequence, further legislation was soon needed to 
remedy inequalities. Some good was thereby effected; more 
would have resulted, but for the, as I think, unfortunate abandon- 
ment of the Bill introduced in November, 1879. 

Act VI of 1880, with the local Acts it amended, was in force 
till 1886. Their continuance for five years unaltered did a great 
deal to remove such evils as arose from frequent changes before. 
But there was still an unjust system of maximum everywhere, 
while the amount of maximum varied, and the classification essen- 
tially differed in different parts of India. The incidence differed 
with every class and the poor paid more in proportion than the 
rich, and the richer a man was, above a certain point, the less he 
had to pay. The measure was open to grave objections of princi- 
ple and detail; and the legislation of 1886 was therefore welcome.”^ 

The details of the provisions in the Acts that preceded the 
Act of 1886 have been summarised in the Appendix. They are 

1 Speech delivered by the Hon. Mr. Hopte in 1886. 
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of little interest now as they do not throw any light either on the 
1886 Act or its sneeessors, the legislation of 1886 and again that 
of 1918 having made more or less a ‘ clean cnt ’ with the past on 
each occasion. On both the occasions the law was altered so 
considerably that it is ditiicnlt to trace any historical continuity 
except to a very limited extent. Even the 1886 Act is of little 
except historical interest now. 

The general structure of the 1886 Act was as below. In- 
come was divided into four classes— (1) from salaries, (2) from 
securities, (3) Profits of Joint Stock Companies, (4) other income, 
which included income from house property.<i All income was taxed, 
except agricultural income and most of the incomes, now exempted 
under Sec. 4 (3), e.g., income of charities, were exempt either by 
the Act or by notifications. No tax was levied on the shareholder 
in respect of profits of companies which had already paid tax ; nor 
was tax levied on the share received by a member of a Hindu tin- 
divided family. The rate of tax was 5 pies in the rupee on in- 
comes over Es. 2,000; salaries between Es. 500 and Es. 2,000 per 
annum and interest on securities were taxed at 4 pies per rupee. 
Income from other sources was taxed at fixed rates varying with 
the income (but roughly corresponding to 4 to 5 pies in the 
rupee). In 1903 the taxable minimum was raised to Es. 1,000. 

The machinery of the Act was very simple. Except in very 
big cities, like Calcutta, Bombay and Madras, there were hardly 
any whole-time Income-tax Otficers. The work was done by the 
Land Eevenue Officers as a subsidiary activity. There was no 
obligation on individuals to furnish returns of income nor, conse- 
quently, any penalty for not doing so. Tax on salaries and in- 
terest on securities was collected at source without much diffi- 
culty. Nor was there much trouble about Joint Stock Companies, 
which, however, were compelled to send returns of profits. But 
the law did not lay down any rules as to how profits were to be 
calculated. In respect of (4) — “ Other Income ” — ^which was by 
far the most important, the Collector was allowed to assess sum- 
marily incomes below Es. 2,000; and all that he had to do wag 
to publish a list of such persons in his office, all of whom, unless 
they objected within 60 days, became ipso facto liable to the tax. 
In other cases the Collector merely notified each assessee what 
amount had been assessed as tax. There was also provision for 
the Collector calling for but not compelling the submission of 
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returns of income. Any assessee could petition tlie Collector against 
the assessment ; and assessees having to pay a tax of Es. 250 or 
over, and Companies had a right to apply to the Divisional Com- 
missioner (or the Board of Eevenue in Madras) for revision; and 
the Commissioner had discretion to entertain such applications 
even if the amount of tax was less. Both the Collector and Com- 
missioner had power to call for evidence, etc., but only at the 
instance of the petitioners or to verify facts alleged by them. 

The Collector had power to compound the assessment with 
an assessee — ^whether an individual or a Company — ^for a number 
of years. It seems unnecessary to detail the various minor amend- 
ments that were made to this Act from time to time. This simple 
machinery provided by this Act worked smoothly enough so long 
as the rate of tax was low. The rates fixed in 1886 were fixed with 
close reference to the cesses on land that had been imposed in the 
seventies of that century. So long as these low rates were in force, 
slight inequalities in assessment did not very much matter — either 
to the taxpayers or to the Government. In 1916, the war neces- 
sitated the increase of taxation and income-tax had to make up its 
share. The graduation was made steeper and the rates increased 
substantially. 

The increase in the rates coupled with the steeper gradua- 
tion called for a radical change in the whole system of assessment. 
The first change made was to provide for the refund of income-tax 
to shareholders of Companies (small incomes relief). This was 
in 1916. Pending a general revision of the Act, the necessity for 
which was felt, the law was amended in 1917 so as to compel, in 
the case of assessees with an income of over Es. 2,000, the produc- 
tion of returns on pain of a penalty both for false returns and for 
non-compliance. An assessee who failed to submit a return was 
also deprived of the right of appeal. These changes however were 
scarcely adequate, and far more drastic changes were required. 

In the first place it was necessary to abandon the old system 
of assessing a person’s income in separate compartments without 
reference to his income from the other compartments and to assess 
him with reference to his income from all sources together. In 
the second place higher rates of taxation required a greater degree 
of precision in arriving at taxable profits, etc., and it was therefore 
necessary to frame clear rnl^ a:fe4o the ealculation of profits, what 
expenses may be deducted fropa profits and what not. In the 
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third place the machinery of assessment also required tightening 
np. The Collector was empowered to call for returns of income 
in all cases and for evidence in support of it, and if necessary to 
enforce the attendance of persons (including the assessees) who 
could give useful information in connection with the assessments. 
Compounding taxes for a series of years was given up and new 
assessments could be made only for each year at a time based on 
the income of that year. The assesses was assessed provisionally 
on the income of the previous year and the assessment was finally 
adjusted at the end of the year with reference to the income of the 
year, the necessary refund or supplementary demand being made. 
The Commissioner of Income-tax was A^^ested with discretion to 
refer doubtful cases to the High Court, suo moUt or at the instance 
of the assesses, and such references could cover points both of 
fact and of law. Provision was also made to tax non-residents 
through their agents when the non-resident principals and their 
income could not be got at directly. The Income-tax Act was 
amended accordingly in 1918. This Act of 1918 was much nearer 
to the present Act in its general features than to the Act of 1886 
which it superseded. An attempt was also made by Goveriunent — 
though without success— r-to provide for the taxation of income of 
married women jointly with the income of their husbands and also 
to take agricultural income into account in determining the rate 
of tax payable by an assessee on his non-agrieultural income. 

Within a few years even the new Act showed that it requir- 
ed substantial revision. This however was not unexpected. The 
Government of India appointed Committees in each Province 
composed of both officials and non-officials to examine the questions 
that arose and make the necessary recommendations .. When these 
Committees had reported an All-India Committee was appointed 
in 1921 and it is the recommendations of this Committee that form- 
ed the basis of the Act of 1922 which is in force now. This Com- 
mittee’s report Ms been printed as an Appendix. 

Super-tax . — ^A super-tax was first levied in India in 1917. The 
tax was levied on incomes over Es. 50,000, the tax being graduat- 
ed on a ‘ slab ’ basis. The same rates were levied on Companies 
as well as individuals and Hindu undivided families but, in the 
case of Companies, only the undistributed profits were taxed, the 
distributed profits being taxed in the hands of the shareholders if 
they were liable to the Super-tax. This arrangement which dis- 
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couraged the aecumulation of undistiibuted jjrofits and encouraged 
the distribution of profits beyond the limits of prudence and safety 
was criticised by the commercial community. The Act was ac- 
cordingly recast in 1920 and the tax on Companies was levied on 
the entire profits less Es. 50,000 at a flat rate of one anna in the 
rupee instead of on a graduated basis. The shareholder was not 
credited with the tax paid by the Company and the Super-tax on 
Companies became alt but in name a Corporation Profits Tax. 
But unlike the Corporation Profits Tax else-v^diere it was not 
allowed to be deducted from taxable income for Income-tax pur- 
poses. In other respects the provisions of the 1917 Act remained 
unaltered. Both the 1917 and the 1920 Acts were small Acts of a 
few sections which had to be read in conjunction with the Income- 
tax Acts of 1886 and 1918 which were referred to as the ‘principal’ 
Acts. When the Income-tax Act of 1918 was amended in 1922, 
the Super-tax Act also Avas incorporated therein and the present 
Act XI of 1922 as amended from time to time deals both with 
Super-tax and with Income-tax. 

Excess Profits Duty . — ^An E.P.D. was levied in India only 
in one year 1919-20 — see Act X of 1919. This duty aa'us of course 
connected with the war and the abnormal profits made by certain 
businesses in consequence of the war. 

Act XI of 1922. 

The important changes made by the 1922 Act are as below : — 

(1) The adjustment system was abolished and the assess- 
ment made finally on the income of the previous year. 

(2) Provision was made for cases in which there is a change 
in the ownership of a business, profession or vocation. 

(3) It was made clear that no particular method of account- 

ing need be adopted by the assesses and discretion was given to the 
Income-tax Officer to determine in doubtful cases on what basis 
income should be computed. ^ 

(4) The distinction between ‘ taxable income’ and ‘total 
income,’ which was introduced in 1918, was abandoned. 

(5) Provision was made for the setting off of a loss under 
one head of income against gains under another. 

(6) The provision in the 1918 Act, which took into account 
the amount received by an indiyidual member from an Hindu 
undivided family for determining the rate of tax payable by him 
on his other income, was abandoned. 
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(7) Provision was made for rebate on aGconnt of premia 
on Life Insurance Policies taken by male members of Hindu 
undivided families or tbe wives of sucb members. 

(8) Tke departmental organisation was completely chang- 
ed. A Board of Inland Eevenue was created, which was entrust- 
ed with the duty of making rules and administering the tax. 

(9) Under the Act of 1918 the Chief Eevenue authority was 
not bound to make a reference to the High Court. Under the 
present Act the Commissioner is so bound and if he refused to 
make a reference an assessee may apply to the High Court for a 
mandamus requiring the Commissioner to state a case. No refer- 
ence to the High Court lies until the applicant has exhausted his 
right of appeal under the Income-tax Act. 

(10) The provisions against the disclosure of particulars re- 
garding income-tax assessments were made more stringent. 

(11) Private employers also were enjoined to collect income- 
tax on salaries at the time of payment. 

(12) Wider powers were given to assessing officers to call 
for Eeturns, Documents, etc.j appellate rights were also widened 
and the procedure regarding refunds simplified. 

Two features of the 1922 Act deserve special mention. In 
the first place it became a mere Act of machinery and procedure, 
and the rates of taxation were left to be decided every year by 
the Finance Act. In the second place it marks the first step in 
the disengagement of the Provincial Governments from adminis- 
tering central subjects. Both these features are due to the Consti- 
tutional Eeforms which just preceded the revision of this Act. 

Another important matter, though it is not a question affect- 
ing the law, is the improvements in departmental organisation 
since 1922. The All-India Committee of 1921 wrote: 

‘ ‘ The non-official members .... desire to record their opinion that 
a matter of greater importance than the amendment of the Act is an 
increase in the number and efficiency of the staff, which should consist of 
officers of the highest training and integrity. They would emphasise that 
the Income-tax Department should include experts of high standing 
trained in accountancy whose remuneration should be such as .... to 
attract the best material available and all posts in the Department includ- 
ing the highest should be open to any officer of proved experience and 
capacity.” - ■ 
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This policy has been given effect to whenever possible by the 
appointment of highly educated expert officers as Income-tax 
Officers who do nothing but Income-tax work. 

The follomng amendments have been made since the Act was 
passed in 1922 : — 

I. XV of 1923 — (a) making it clear that the value of a rent- 
free residence is a ‘ perquisite ’ liable to tax irrespective of whe- 
ther it can be sub-let or not. Explanation to Sec. 7 (1). 

(b) making it clear that the second proviso to See. 68 pro- 
vided for the adjustment of assessments to super-tax made in 
1921-22— -of ephemeral interest onlj^ 

II. XXVII of 1923 — Pro\dsion for taxing the profits of Tramp 
steamers — Sections 44- A to 44-C. 

III. IV of 1924 — The substitution for the Board of Inland 
Eevenue of the Central Board of Eevenue. 

IV. XI of 1924 — (a) the withdrawal of exemption in respect of 
Provident Insurance Societies governed by the Pro%ddent Insur- 
ance Societies Act, 1912 — Sections 4 (3) (iv) ; 15 (1) ; 

(b) the taxation of associations of individuals other than 
firms, companies and Hindu undivided families— Secs. 3, 55, 56 
and 63 (2) ; 

(c) amendment of See. 25 (1) and (3) ; 

(d) the fixing of a time limit of 6 months in Sec. 66 (3) ; 

(e) the insertion of ‘any’ after ‘any other public body or’ 
in Sec. 2 (12). 

y. V of 1925 — Proviso to Sec. 56 — Super-tax — Levy of — ^When 
constitution of firm is altered. 

VI. XVI of 1925 — Taxation of sterling overseas pay received 
in the United Kingdom. 

VII. Ill of 1926 — G-overnment Trading Taxation Act. 

VIII. XXIV of 1926— 

(a) levy of super-tax at source on dividends paid to non- 
residents— Secs. 19- A, 51 (c), 52, 57 and 58. 

(5), High Courts for centrally administered areas— 
Sec. 66 (8). 

(c) Appeals to the Privy Council— Sec. 66- A. 

IX. XXVIII of 1927-*-The; aniehdment : of Section 59 so as to 
place beyond doubt the legality of certain Eules, 
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X. Ill of 1928— Containing miscellaneons amendments: 

(a) allowing as dednction from profits the cost of animals 
used in a business and dead or discarded; 

(b) proiiibiting the deduction of local, etc., cesses based on 
profits ; 

(c) pro\fiding for the taxation of Hindu undivided families 
in the year of partition ; 

(d) re-draft of Section 26— relating to succession or change 
in partnership ; 

(e) rectification of obvious errors in appellate and revi- 
sional orders; 

(/) taxation of profits from imports; 

{g) the levy of progressive penalties ; 

{h) the restriction of refunds made to non-residents. 

SUIVEMAEY OF PRESENT LAW. 

The body of the law is contained in Act XI of 1922 (as amend- 
ed). The Act relates to both Income-tax and Super-tax. Sec. 58, 
sub-sec. (1) mentions the sections that do not apply to Super-tax. 
The rates of Income-tax and Super-tax are prescribed by the 
annual Finance Act. 

The tax is levied for each financial year on the income of the 
‘ previous year,’ as defined in Sec. 2, sub-sec. 11, of the Act, that is, 
briefly, the previous financial year or a year ending on a date in 
the previous financial year for which the assessee has made up his 
accounts. The financial year ends on March 31st. Thus, the tax 
is levied in arrear on an ascertained income. The income of the 
previous year is actually the subject of taxation. It is not the 
case that the taxation is in respect of the income of the year 
in which the assessment is made, and that the income of the pre- 
vious year is deemed by a statutory convention to be the income 
of the year of assessment. Hence, no assessment is made in the 
first year in which a business is started, but the first assessment is 
made, after the close of the assessee ’s first accounting period, on 
the profits of that period. 

Similarly (subject to certain provisions in sub-sec. 3 of 
Sec. 25, relating to businesses that were taxed under the previous 
Income-tax Act, VII of 1918, and necessitated by the fact that 
under the Act of 1918, the assessment was on the income of the 
year of assessment, and tax was provisionally levied on the income 
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of the previous year, subject to adjustment subsequently with 
reference to the ascertained income of the year of assessment) 
an assessment is made on a business after it has finally closed 
down on the profits of its last working account year. (Sub-sec- 
tion 1 of Sec. 25.) 

The principal charging sections are Secs. 3 and 4 in regard 
to Inconae-tas, and Sec. 55 in regard to Super-tax. Income-tax 
is levied on incomes of Es. 2,000 or over at rates graduated with 
reference to the amount of the income, except in the case of com- 
panies and registered firms, but “ applicable to the total income ” 
(Sec. 3.) Thus, if a man’s income is not less than Es. 2,000 but 
less than Es. 5,000, the whole of it is under the present rates lia- 
ble to Income-tax at the rate of 5 pies in the rupee ; if it is not less 
than Es. 5,000 but less than Es. 10,000, the whole of it is liable to 
Income-tax at the rate of 6 pies in the rupee and so on. Income- 
tax is now levied at a flat rate of la. 6p. on the entire profits of 
companies and registered firms subject to no minimum. This 
is the present maximum rate of Income-tax. All these rates are 
prescribed by the Finance Act as already stated. The manner in 
which relief is given to partners or shareholders is described later. 

Super-tax, on the other hand, is levied at ditfereut rates on 
different ‘ slabs ’ of income except on Companies, and a deduction 
is made of Es. 50,000 in the case of an individual, certain associa- 
tions, a company or an ‘unregistered firm’ (a term that will be 
explained below) and Es. 75,000 in the case of a Hindu undivided 
family. Thus, if the income of an individual be Es. 1,50,000, he 
will pay Super-tax at the rate of one anna in the rupee on 
Es. 50,000, and at the rate of one anna and a half in the rupee on 
Es. 50,000. On companies, however. Super-tax is levied at a 
flat rate of one anna in the rupee on the entire income in excess 
of Es. 50,000. The maximum rate of Super-tax is now 6 annas 
in the rupee. These rates also are prescribed by the annual Fi- 
nance Act. 

The rate of tax is determined by the ‘ total income ’ of the 
assessee computed according to the provisions of See. 16. It will 
be observed from this section that the ‘total income’ and the 
‘ taxable income ’ (a term that is not' to be found in the Act), that 
is, the income to which the rate is to be applied, in order to deter- 
mine the actual amount of tax payable, may vary considerably. 

An ‘assessee’ is defined in Sec. 2, sub-sec. 2, as a person by 
whom Income-tax is payable. The Act recognises the following 
classes of assessees Individuals, Hindu undivided ^ f aanilies, 
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firms (i-egistered or unregistered), companies, and associations 
of individuals other than firms and companies. (Sec. 3.) The 
word ‘person’ is used in the Act with reference to all classes of 
assessees. It is specially declared to apply to a Hindu undivided 
family by Sec. 2, sub-section 9. The terms ‘registered firm’ and 
‘ unregistered firm ’ have no reference to anything resembling the 
registration of companies under the Indian Companies Act. A 
“registered firm” is “a firm constituted under an instrument of 
partnership, specifying the individual shares of the partners, of 
which the prescribed particulars have been registered by the In- 
come-tax Officer in the prescribed manner.” (Sec. 2, sub-sec. 

"Nir 14.) An “ unregistered firm ” means any other firm. (Sec. 2, 
sub-sec. 16.) ‘Prescribed’ means prescribed by rules made 
under Sec. 59 of the Act by the Central Board of Revenue, 
subject to the control of the Q-overnor-G-eneral in Council. Rules 
2 to 6 of the Rules framed under the Act relate to the ‘registra- 
tion’ of firms. 

An unregistered firm is practically treated as an individual. 
It pays Income-tax, if its income is not less than Rs. 2,000 at the 
graduated rates. It also pays Super-tax at the graduated rates 
on its income in excess of Rs. 50,000. A partner in an unregis- 
tered firm is not liable to Super-tax individually on his share in 
the profits of the firm if the firm has paid Super-tax thereon. 
(Proviso to Sec. 55.) A registered firm pays Income-tax at the 
maximum rate of 1 a. 6 p. on all its profits, subject to no minimum. 
It is not, as such, liable to Super-tax, except under Sec. 57 (1) in 
j respect of the share of a non-resident partner. In assessing a 
partner in a firm, registered or unregistered, to Income-tax, his 
share in the profits of the firm is included in his ‘ total income ’ 
whether such share is actually distributed or not. (Sec. 16.) The 
rate of tax to which he is personally liable is determined with 
reference to his ‘ total income. ’ If the firm has been assessed to 
Income-tax no tax is payable by him personally in respect of his 
share of its profits. [Sec. 14, sub-sec. 2 (b).] If it has not been 
assessed, he will be liable to pay Income-tax on his share of the 
profits, along with any other income that he may enjoy, at the rate 
applicable to his ‘ total income.’ On the other hand, a partner 
in a registered firm is entitled (if the rate applicable to his total 
income is less than the maximum) to a refund of Income-tax on 
f' his share of the profits of the firm, if those profits have been as- 
sessed. This refund is calculated at the difference between the 
rate applicable to his total income and the maximum rate leviefi 
on the profits of the registered firm. (Sec. 48.) No such refund 
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is allowed to a partnei’ in an unregistered firm in respect of his 
share of the profits of the firm. 

The partner in a registered firm thus ultimately ‘ suffers ’ 
Income-tax on his share of the profits of the firm at the rate appli- 
cable to his total income including his share of the profits of the 
firm. The partner in an unregistered firm suffers Income-tax on 
his share of the profits of the firm at the graduated rate applicable 
to the profits of the firm, which may be higher or lower than the 
rate applicable to his own total income. On the rest of Hs in- 
come he suffers Income-tax at the rate appropriate to his total 
income including his share of the profits of the firm. 

The registered firm, as such, does not pay Super-tax except 
under See. 57 (1) as already mentioned. The partner in a regis- 
tered firm pays Super-tax direct on the excess of his total income, 
including his share of the profits of the firm, over Rs. 50,000. The 
unregistered firm, on the other hand, pays Super-tax at the diffe- 
rent rates applicable to the income of ‘ individuals ’ on so much 
of its profits as is in excess of Rs. 50,000 ; but in determining the 
liability of the partner in an unregistered firm to Super-tax his 
share of the profits of the unregistered firm is left out of account 
altogether if the firm has been assessed to Super-tax. (Sec. 55, 
Proviso.) 

In assessing a member of a Hindu undivided family to 
Income-tax or Super-tax, his share of the income of the family 
is not taken into account at all; it is not even included in his 
‘ total income ’ for the purpose of determining his personal rate 
of tax. [Sec. 14 (1) and Sec. 16 (1).] 

The Act apphes to six ‘ heads ’ of income, profits and 
gains: — (1) Salaries, (2) Interest on securities, (3) Property, i.e., 
‘buildings or lands appurtenant thereto ’ of which the assessee 
is the ‘ owner,’ and which he does not occupy for purposes of his 
business (Sec. 9, sub-sec. 1), (4) Business, (5) Professional earn- 
ings, and (6) Other sources. (Sec. 6.) All ‘ income, profits or 
gains ’ derived under any of these six heads are liable to the tax 
if ‘ accruing or arising or received in British India, or deemed 
under the provisions of this Act to accrue or arise or to be receiv- 
ed in British India.’ (Sub-sec. 1 of Sec. 4.) 

Salaries include salaries paid by private as well as public 
employers. They also include fees, commissions and perquisites 
of aU kinds, including the value of free quarters even though the 
quarters are not capable of conversion into money. [Sec. 7 (1).] 
Business includes any trade, commerce or manufacture or any ad- 
venture or concern in the natuife of trade, commerce or manufac- 
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ture. [Sec. 2 (4)]. There is no definition of a ‘ profession ’ and 
for this we must seek guidance from rulings of courts. 

The following are the instances in which income is deemed 

to accrue, etc., in British India : — 

^1) [Bxisiness profits received trom abroad within three 
years [Sec. 4 (2).] 

(2) Salaries of employees of Government and local autho- 
rities in India but outside British India. [Sec. ( (2).] 

(3) Professional fees received in In(fia but outside Bri- 
tish India bv persons ordinarily resident in British India. [See. 12 
(3).] 

(4) Profits or income from property or a business con- 
nection in British India, to non-residents. [Sec. 42 (1).] 

There is no definition of what constitutes ‘ accruing or aris- 
ing. ’ The decisions in the United Kingdom or other countries are 
not very helpful, as the law in these countries is somewhat diffe- 
rent in this respect; and the present position in India is somewhat 
obscure. The views have oscillated between the idea of reeeivabi- 
litv in British India on the one hand and the location of the source 
or origin of income in British India on the other. [Bee notes under 
Sec. 4 (1) and 42 (1).] 

Secs. 7 to 13 describe how income shall be coinputed under 
each head. Salaries are income of the year in which they are 
received. The onlv deductions permissible are subscriptions to 
provident funds constituted by Goyeniment and insurance premia, 
the aggregate deductions being limited to lj6th the total in- 
come of the assessee. (Secs. 7, 15 and 16.) Sec. 8 deals with in- 
terest on securities, Sec. 9 deals with property-which is based 
on a notional income, ie., on the ‘annual value’ wMch is defined 
as the sum for which the property might reasonably be expected 
to be let from year to year. Deductions are allowed for repairs, 
insurance premia, interest on mortgages, land revenue collection 
charges and vacancies. Also if the house is not let but occupied 
by the owner the annual value is limited to 10 per cent, of the 
total income of the owner. Sec. 10 deals with business carried 
on by the assessee. It allows for the following deductions, mz., 
rent paid for business premises and repairs thereto, interest on 
borrowed capital, insurance premia, repairs of plant, machinery, 
etc., depreciation and obsolescence of plant, machinery, etc., land 
revenue and local rates, etc., on the premises and all expenditure 
(other than capital expenditure) incurred solely for the purpose 
of earning the profits or gains,; Secs. 11 and 12 which deal with 
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professional earnings and income from other sources allow for 
the deduction of all expenditure (other than capital expeiiditure) 
incurred solely for earning the profits or gains. 

S. 13 deals with the method of accounting under Sees. 10 
to 12. Under Secs. 7 to 9 the problem of the method of account- 
ing does not arise. Under Secs. 7 and 8, the income is taken into 
account in the year of receipt. Under Sec. 9, it is a notional re- 
ceipt and not the actual receipt that is taxed. It is only in I’espect 
of Secs. 10-12 therefore that the question of method of accounting 
has to be considered. Under S. 13, the income should be comput- 
ed in accordance mth the method of accounting regularly em- 
ployed by the assessee, but if no method has been regularly em- 
ployed or if the method employed ohscures the real profits, the 
Income-tax Officer has absohite discretion to compute the income 
as he thinks best. 

An assessee may set off the profits under one source against 
losses under another; even partnei's of registered firms are allow- 
ed this concession subject to some restrictions. (Sec. 21.) 

Income-tax is deducted at the time of payment by every 
person paying salaries or interest on securities. This is collected 
in advance on behalf of the assessee who ■will be assessed the next 
year and meantime the deductions at source are held to his credit. 
(See. 18). ‘‘ Securities ’ means securities of the Government of 
India or a Local Government, and debentures or other securities 
for money issued by or on behalf of a local authority or a com- 
pany. (Sec. 8.) It should be noted that interest on debentures 
issued by a company is allo'wed as a deduction from the taxable 
profits of the company. Tax on securities is dedixeted at the 
maximum rate, but under executive orders certificates are issued 
by Income-tax Officers authorizing the collection of tax at lo'wer 
rates if the probable total income of the assessee justifies it. 
Owners of securities and persons in receipt of salaries are entitl- 
ed to a refund if eligible with reference to their total income in the 
year. (Sec. 48.) The tax on dividends is recovered as follo-ws. 
Every company is liable to Income-tax on its profits, subject 
to no minimum, at the maximum rate of 1 a. 6 p. per rupee. Every 
shareholder is entitled, if he is not liable on his personal ‘ total 
income,’ including the dividends, to pay tax at the maximum rate, 
to a refund calculated on his dividends received from any com- 
pany whose profits are liable to Indian Income-tax, at the diffe- 
rence between the rate applicable to Ms personal total income and 
the maximum rate borne by the company. (Sec. 48.) Super- 
tax is levied on the entire profits in, excess of Es. 50,000 of every 
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company at a fiat rate of one anna in the rupee. This Company 
Super-tax is regarded as a Corporation profits tax. It is not 
regarded as in any sense paid by the company on behalf of the 
shareholder. [See Dinshmv v. Tata Iron and Steel Company 
unreported and MaharajadMraj of Darhlianga v Commissioner 
of Income-tax, Bihar and Orissa, I. L. E. 3 Patna 470.] Sec. 48 
does not apply to Company Super-tax, and consequently a share- 
holder cannot get any refund in respect of the Company Super- 
tax that he has indirectly suffered on his dividends. Further, if 
his income including his dividends exceeds Es. 50,000 (or, in the 
case of a Hindu undivided family, Es. 75,000) he is personally 
liable to pay the graduated Super-tax direct on so much of his 
income as is in excess of Es. 50,000 or Es. 75,000, as the case may 
be, irrespective of whether the company has paid the Company 
Super-tax on its profits or not. A company that holds shares in 
another company is liable to the Company Super-tax on so much 
of its profits (including dividends received from the ' held ’ com- 
pany) as is in excess of Es. 50,000 irrespective of whether the 
‘ held ’ company has paid the Company Super-tax or not. 

Under Sec. 57, sub-sections (2) and (3) (as amended by 
Act XXIV of 1926) the ‘ principal officer ’ of a company may, 
in certain circumstances, be required to deduct Super-tax from 
dividends payable to a non-resident shareholder. This, and the 
case of a non-resident partner in a registered firm [Sub-section 
(1) of Sec. 57] are the only exceptions to the rule that Super-tax 
is payable by the assessee direct and not by any form of deduc- 
tion at source. 


Assessments are made by ‘ Income-tax Officers ’. They 
have power to require persons other than companies, whom they 
consider to have derived a taxable income, to make a return of 
their total income in the prescribed form. [Sec. 22, sub-section 
(2).] Every company is bound to make such a return. [Ibid., sub- 
section (1).] Failure to make a return in either case renders 
the defaulter liable to prosecution. [Sec. 51 (c).] The Income- 
tax Officer can also call on an assessee to prodxiee accounts or 
other evidence. [Sees. 23 (2), 23 (3), 22 (4) and 37.] To en- 
force the production of evidence, the Income-tax Officer has been 
given the powers of a Court (Sec. 37) and false evidence 
given before him is perjury under the Indian Penal Code, 
(Sec. 52.) The law also provides for the making of sup- 
plementary assessments in respect of ‘ escaped ’ income within 
one year (Sec. 34) and for the rectification of apparent 
mistakes within the same period. (Sec.. 35.) Agailist tfie 
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Inconae-tas Officer’s assessment an appeal lies to the Assist- 
ant Commissioner unless the assessee failed to make a I’eturn 
or to produce his accounts or evidence on which he relies 
when required by the Income-tax Officer to do so. (See. 30.) 
It is open to the assessee to mo\m the Income-tax Officer to 
re-open such non-appealable assessments if he can show that his 
default was due to “ sufficient cause and a right of appeal lies 
to the Assistant Commissioner against the order of the Income- 
tax Officer refusing to re-open such assessment. (Sees. 27 and 30.) 
There is a Commissioner of Income-tax for each Province, who 
exercises appellate powers in I’espect of appellate orders passed 
by Assistant Commissioners either levying a penalty (Sec. 28) or 
enhancing the demand (Sec. 32) and also possesses wide powers to 
review any order passed by any of his subordinates. (Sec. 33.) 
In any case in which there is a right of appeal under Sec. 30 or 
32 and it has been exercised, the assessee may require the Commis- 
sioner to refer any question of law arising out of the appellate 
order to the High Court. [Sec. 66, sub-section (2).] If the Com- 
missioner refuses to make a reference, the assessee may move the 
High Court direct to order the Commissioner to make a reference. 
The Commissioner may also refer to the High Court of his own 
motion any question of law arising out of any proceeding under 
the Act except a proceeding under Chapter VIII which relates 
to offences and penalties. [Sec. 66, siib-section (1).] 

The functions of the Civil Courts are strictly limited to 
the disposal by the High Courts of these references on points of 
law. An appeal lies to the Privy Council from the decision of the 
High Court if the High Court certifies that the case is a fit 
one for appeal. 

The Income-tax Officers, Assistant Commissioners, and Com- 
missioners of Income-tax are all G-overnment officials. 

Tax is recovered either by the Income-tax Officer himself 
[Sees. 45 and 46 (1)] or by the Collector of the District as an arrear 
of land revenue [Sec. 46 (2)] or as an arrear of a Municipal tax 
or other local rate. [Sec. 46 (3).] No proceedings may be start- 
ed for the recovery of any arrears after one year. [Sec. 46 (7).] 

There are special provisions for the taxation of tramp ships. 
(Sec. 44 A. to 0.), the taxation of incapacitated persons or Cestui 
que trusts and non-residents (Secs. 40 to 43) and for the transfer 
of businesses. (Sec. 26.) 

Any notice or requisition under the Act can be served by 
registered post or as a summons under the Civil Procedure Code. 
(Sec. 63.) An assessee may appear in all income-tax proceedings 
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either in person or by any duly authoihsed representative, not 
necessarily a lawyer or accountant as in the United Kingdom. 
(Sec. 61.) Every person deducting or paying tax in accordance 
'with the Act on income belonging to another person is indemni- 
fied. (Sec. 65.) 

All documents, accounts, etc., which officers of the Income- 
tax Department receive in connection with assessments, appeals, 
etc., are confidential and the disclosure of any of these, except for 
the purposes of the Act, is an offence punishable with imprison- 
ment for six months and also a fine. Ko such prosecution may be 
made except at the instance of the Commissioner. (Sec. 54.) 

The laAv exempts the following kinds of income from taxa- 
tion [See. 4 (3)1— Income of charitable and religious trusts in- 
cluding voluntary contributions received by such institutions, in- 
come of local authorities, interest on securities held by certain 
Provident Funds, capital sums received on account of insurance 
policies, commuted pensions and accumulations in provident funds, 
casual and non-recurring receipts not arising from the exercise 
of a business, profession or vocation, agricultural income and spe- 
cial allowances given to meet expenditure incurred in connection 
with the performance of duties. Power is also given to the G-over- 
nor-General in Council under See. 60 to exempt, or modify the tax 
in favour of, any class of persons or any class of income. 

The law also provides for the refund of a part of the 
income-tax paid on income which has been taxed both in India and 
the United Kingdom. (Sec. 49.) Somewhat similar arrangements 
have been concluded with Indian States and relief is given 
on income taxed both in British India and the States. These 
reliefs are regulated by notification under Sec. 60. 

The law provides for the levy of the following penalties by 
the Income-tax Officer — ^for not giving notice of discontinuance of 
business (Sec. 25), for concealment of income (Sec. 28) and for 
delay in paying tax. [Sec. 46 (1),] It also provides for the pro- 
secution before a Magistrate of persons who fail to perform the 
duties with which they are charged under the Act, e.ff., failure to 
submit returns or accounts, failure to collect or pay the tax de- 
ducted at source, refusal to allow books to be seen. Such prose- 
cutions can be made only at the instance of the Assistant Commis- 
sioner who can also compound the offence. (Secs. 51 to 53.) 

OONSTRUOTION—RULES OP. 

As regards the rules of construction of Statutes, the reader 
is referred to any standard text-book on the Interpretation, of 

1—4 , 
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Statutes. The geiiei’al rules however are summariseci below ; 
and a few authorities have been cited, more especially those relat- 
ing to Revenue cases. 

Words — Construction of The rules about construction of 

words are as below ; If a special definition of a word or words 
is given in the Act, it should he adopted if not repugnant to the 
context^ ; failing this, the definition, if any, in the (leneral Clainses 
Act of the 5 -ajae legislature* and failing this the meaning should 
be ascertained by ordinary rules. If there are inter])retatlou 
clauses referring to other Acts (like ' Public servants ’ in See. 2 
(13) or ‘ Judicial proceeding ’ in Sec. 37) it should not be assum- 
ed that the thing defined has annexed to it every incident attached 
to it in the other Act by the legislature.® 

The first ordinaiy rule of interpretation of words is that 
words importing a popular meaning when employed in a statute 
ought to be construed in the popular sense, unless the legis- 
lature has defined the words in another sense.^ “ What we ought 
to do in this case, it not being free from difficulty, is to choose that 
which, I should say, is the natural meaning of a word used in a 
statute not specially relating at all to the technicalities of real pro- 
perty law or to conveyancing in particular but relating to a matter 
of business, for this is a Finance Act and therefore using language 
which is to he read from a business point of view.”® But "words of 
known legal import are to be considered to have been used in their 
technical sense or according to their strict acceptation unless there 
appear to be a manifest intention of using them in the popular 
sense.® Regard should therefore be given to any peculiar sense 
which words may have acquired in Indian law.® And in any case 
the words of a statute should be understood in the sense they bore 
when the statute was passed.'^ If, however, the context or the de- 
clared intention of the Act or provisions contained in other parts 


■ (1) JReg V. Govind and others^ 16 Bom. 283. 

(2) Woomesh Chunder Bose v. Boorjee Kanto Moy Oliowdhnj, 5 CaL 713. 

(3) Vma Churn Bag v. Ajadunnissa Bihee, 12 Cal. 430. 

(4) Beg v. Imam Ali, etc., 10 All. 150; Yorkshire, etc,, Co. \\ Clayton, .1 Tax 
Cases 485. 

(5) Per Kenmdy, J. (in Commissioners, Inland Be venue v. Gribble, (1033) 
3 K. B. 212) followed by Sankey, J. in Neville Beid # Co. v. Commissioners, Inland 
Bevemte, 1 A. T. C. 237, 

(6) Bhedoykrishna Ghose v. Koylash Chunder Bose, 4 B. L, B. 82: CoUeetor of 
Tfichinopoly v. Lekamani, 14 B. L, B, 115; Special Commissioners v, Femsel, 3 Tax 
Cases 53. 

(7) Yorkshire, etc., Co. v. Clayton, 1 Tslx Cases 483; Girwar Singh v. Thakur 
Namin Singh, 14 Cal. 730. 
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of the Act show that general words are not to he read in their 
understood sense, they must receive a more limited meaning.’ 
In Colqulioim V. Brooks^ in which the assessee resided in the Unit- 
ed Kingdom and profits accrued or arose to him from business 
outside the United Kingdom it was contended on behalf of the 
assessee that on the analogy of certain decisions under the Lega- 
cy and Succession Duty Acts, which, without the limitations im- 
posed by the decisions, would have applied even if neither the tes- 
tator nor the legatee nor the property was within or had some rela- 
tion to the United Kingdom, the Income-tax Act also should be 
limited in its application ; the House of Lords held that the Acts 
were not analogous. In the Income-tax Act specific limits are laid 
down as to who is taxable and in respect of what part of his in- 
come, whereas the Legacy and Succession Duty Act imposed no 
such definite limits. At the same time, “ I am far from denying 
that if it can be shown that a particular interpretation of a tax- 
ing statute would operate unreasonably in the case of a foreigner 
sojourning in this country, it would afford a reason for adopting 
some other interpretation if it were possible consistently with the 
ordinary canons of construction.” (Per Loi'd Herschell.) 

As regards territorial limitations on the Income-tax Acts, 
see Whitney v. Commissioners of Inland Revenue^ set out under 
Sec. 22 (4), and London S South American Trust v. British 
Tobacco Co.* set out under Sec. 1. 

If the construction of words in a technical sense produces 
inequality and in a popular sense equality, the latter may be 
chosen.® 

In an enumeration of different subjects general words fol- 
lowing specific words may be construed with reference to the 
antecedent matters and the construction restricted by treating 
them as applying to things of the same kind as previously men- 
tioned® unless of course there be something to show that a wider 
sense was intended.'^ This is known as the doctrine of ejusdem 


(1) Shidlingapa v. Karisbasapa^ H Bom. 599 j Beg v. Ramchandra Namyan 
and itnoiher, 22 Bom. 152 j Golgrdiown, y. Brooks, 2 Tax Cases 4U0. 

(2) 2 Tax Oases 490. 

(8) 10 Tax Cases 88; 1926 A. 0. 37. 

(4) 42 T. L. B. 771. 

(5) Special Commissioners Temsel, 3 Tax Oases 53. 

(6) Mr. John Foulson, etc. y. Madhusudan Faul Clunodhry^ 1 B. L, E. 101; 

Trustees of Psalms and Symns v. Whitwell, 3 Tax Cases 7 ; Ysiradyfodwg, etc., Board 
V. Bensted, 5 Tax Cases 230. • . . . ^ 

(7) Ma^swell on Statutes, edition, pp- 592*593. , 
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generis. But this doctrine cannot apply when each of the words 
preceding the general word is generically distinct from the rest 
and is exhaustive of its own genus^ or only one specific word pre- 
cedes the general word.^ Language is always used secundum 
suhjectam materimn and it must therefore be understood in the 
sense which best harmonises with the subject-matter.'* When 
considering what is of ambiguous import the whole context ought 
to be regarded.* 

A word which occurs more than once in the same Act 
should be construed unifoi’mly unless a definition in the Act or 
the context shows that the word has been used in varying senses." 

Unless there is anything repugnant in the subject or con- 
text, words importing the masculine gender include females; and 
words in the singular the plural and vice versa. (Sec. 13 of the 
General Clauses Act.) 

The following words deserve special mention : 

Include — 

“ Shall include ” is a phrase of extension, and not of res- 
trictive definition; it is not equivalent to “shall mean”.® 

“ ‘ Include ’ is very generally used in Interpretation Glauses in 
order to enlarge the meaning of words or phrases occurring in the body 
of the statute ; and when it is so used, these words or phrases must be con- 
strued as comprehending not only such things as they signify according 
to their natural import but also those things which the interpretation clause 
declares that they shall include. But ‘ include ’ is susceptible of another 
construction which may become imperative if the context of the Act is 
sufficient to show that it was not merely employed for the purpose of 
adding to the natural significance of the words or expressions defined. 
It may be equivalent to ‘ mean and include, ’ and in that case it may afford 
an exhaustive explanation of the meaning which, for the purpo.ses of the 
Act, must invariably be attached to these words or expressions.”' (Stroud’s 
Judicial Dictionary, Vol. II, pp. 945-46.) 

(1) In re Puma Chunder Pal, 27 CaL 1023. 

(2) Mex V. opecml Commissioners > Ex parte Shaftesbunf Homes, etc,, 8 Tax 
Cases 367. 

(3) Chartered, Bank v. Wilson, 1 Tax Gases 192. 

(4) Peith V. Westminister School, 6 Tax Cases 486. 

(5) Baijnath v. Siial Singh, 13 All. 224; Mahomed Akil \\ Assadunnissa 
Bihee, B. L. R. Supp. Vol. 774. 

(6) P. v. Kershaw, 6 E. & B. 1007; 26 J. M. C. 19; P, v. Hermann, 48 
L. J. M. C. 106; 4 Q B. D. 284; 27 W. R. 475; 40 L. T. 263. 

(7) Per Lord Watson, Bilworth v. Commissioner of Stamps, 1899 A. C. 105, 
106; 68 L. J. P. G. 4. 

See also P, v. Garud and others, 16 Bom. 283. 

P. V. Asuiosh Chakravarthi, 4 Cal. 483. 

Vyankaji v. Sarjee Pao Appaji Pao, 16 Bom, 536. 



INTRODUCTION. 


£0 


May - 

“ Though dicta of eminent Judges may be cited to the con- 
trary, it seems a plain conclusion that “ may,” “ it shall be law- 
ful,” “ it shall and may be lawful,” “ empowered,” “ shall here- 
by have power, ” “ shall think proper, ’ ’ and such like phrases, give, 
in their ordinary meaning, an enabling and discretionary power. 
“ They are potential and never (in themselves) significant of any 
obligation.”^ “They confer a faculty or power, and they do not 
of themselves do more than confer a faculty or power”; and 
therefore, where the point in question is not covered by authority, 
“ it lies upon those who contend that an obligation exists to exer- 
cise this power, to show in the circumstances of the case something 
which according to the principles I have mentioned creates this 
obligation.”" On that ease Cotton, L. J., observed : ‘ May ’ never 
can mean ‘must,’ so long as the English language retains its 
meaning; but it gives a power, and then it may be a question in 
what eases, where a Judge has a power given him by the word 
‘ may,’ it becomes his duty to exercise that power.”® 

Julius V. Bishop of Oxford (Sup.), may be regarded as 
the leading case on the principles therein referred to by Lord 
Cairns for construing as obligatory phrases which in their ordi- 
nary meaning are merely enabling- His Lordship in that case 
gathers those principles into the following proposition: — 

“ Where a power is deposited mth a public officer for the 
purpose of being used for the benefit of persons (J) who are speci- 
fically pointed out, and (2) with regard to whom a definition is 
supplied by the Legislature of the conditions upon which they are 
entitled to call for its exercise, that power ought to be exercised, 
and the Court will require it to be exercised.”^ 

And the following supplemental proposition may be gather- 
ed from the judgment of Lord Blackburn in the same ease : — 

Enabling words are construed as compulsory whenever the 
object of the power is to effectuate a legal right ; and if the object 
of the power is to enable the donee to effectuate a legal right, then 
it is the duty of the donee of the power to exercise the power 
when those who have the right call upon him to do so. 


(1) Per Lord Selborne, Julifus v. Oxford, (1880) 5 App. Cas. 214. 

(2) Per Lord Cairns, (ibid.) 

(3) Be Baker, Nichols v, Baker, 59 L. J. Oh. 661; 44 Ch. D. 262. 

(4) 5 App. Ca. 214. 
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“May”, and such enabling words as those above referred 
to, therefore group themselves into two classes according as they 
impose or give : — 

1. An Obligatory Duty; 

11. A Discretionary or Enabling Power. 

(Strouds Jud. Dictionary — ^Vol. 11, pp. 1173, 1174.) 

See Alcock Ashdown S Co. v. Chief Eevenue Aufhorifi/f 
where the Judicial Committee of the Privy Council applied the 
above principles in construing “may” in Sec. 51 of the Indian 
Income-tax Act of 1918.* 

Discretion.— 

“ Where something is left to be done according to the dis- 
cretion of the authority on whom the power of doing it is con- 
ferred, the discretion must be exercised honestly and in the spirit 
of the statute, otherwise the act done would not fall within the 
statute. ‘ According to his discretion, ’ means, it is said, accord- 
ing to the rules of reason and justice, not private opinion^ accord- 
ing to law and not humour ; it is to be not arbitrary, vague, and 
fanciful, but legal and regular® to be exercised not capriciously, 
but on judicial grounds and for substantial reasons.^ And it must 
be exercised within the limits to which an honest man competent 
to the discharge of his office ought to confine himself,® that is with- 
in the limits and for the objects intended by the legislature.” 
(Maxwell, 147, 148, 150 to 151 for cases in illustration). V. May: 
Opinion. 

You cannot lay down a hard and fast rule as to the exer- 
cise of Judicial Discretion, for the moment you do that “ the 
discretion of the Judge is fettered.”® (Strouds Jud. Dictionary, 
p. 542.) 

Year. — 

The word ‘ year ’ is used in varying senses in the Act. But 
it will be seen from the following that the Act uses it in the sense 


(1) 1 I. T. C. 221. 

(2) MooJce^s Case, 5 Eep. A ;Keighley*s Case, 10 Bep. 140-B; JSastwielc v. 

City of London, Style, 42-43; Per Willes, J., Lee w B%ile Ry., L. R. 6 C P 576* 40 
L. J. C. P. 288. ‘ ' 

(3) Per Lord Mansfield, R. v. Wilkes, 4 Bur. 2839. 

(4) Per Jessel M. R., Re Taylor, 4 Ok B* 160; 46 L. J. Ok 400; aud per 
Lord Blaekhurn, Doherty v. Allman, 3 App. Oa. 728. 

(5) Per Lord Kenyon, WiUon Y, MmtaU A T. B. 707. 

(0) Per Brett, K. R., In te PrimWg, 54 U B. & A. 70* 10 P. B. 112; 
Ff, per Bomn, L, J., Jones CmUng,, M' h,. J, B, 873; -IS Q. B, B. 262. 
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of the financial year [or the accounting period (the ‘ previous 
year') relating to the financial year] except where it is clear 
from the context that the year contemplated is something else: — 

“ Previous year ” is defined in the Act — See Sec. 2 (11). 

“The year ” clearly means “financial year” in Sec. 2 
(11) (o) (line 2); so does “any year” (Sec. 3), ‘that year’ 
{ibid and Sec. 4 (2)), “ the year ” (twice) and “ that year ” in 
Sec. 4 (2). “ The year ” (line 7) and “ a year ” in Sec. 2 (11) 
(a) evidently mean any recognised period, such as the calendar 
year, the Samvat year, and so on. “ Three years ” in Sec. 4 (2) 
must mean three periods of 365 days, while in Sec. 22 (4) proviso 
it seems to mean “ three accounting periods ”. “ Prom year to 
year ” in S. 9 (2) presents no difficulty. The following refer to 
the financial year : — 

“That year” (thi-ee times), ‘the following year’, ‘succeed- 
ing years’ and ‘in any year’ (Sec. 10 (2) (vi) Proviso), ‘the 
following year’ (Sec. 18 (5)), ‘each year’ (See. 21 and Sec. 22 
(1)), ‘any year’, and ‘that year’ (See. 25 (1)). In Sec. 34 ‘any 
year’ refers to the financial year, and so does ‘that year’, while 
‘one year’ means ‘a period of 365 days.’ In See. 35 (1) ‘one 
year’ has the latter meaning. The financial year is also referred 
to in the following cases:— ‘in any year’, and ‘the following year’ 
(Sec. 44-A) and ‘in any year’ (Sec. 44-C). ‘The year’ in Sec. 
48 (1) must mean the period that the shareholder has adopted as 
his accounting period. This is clear from the general tenor of 
the section, and because ‘ total income ’ is the income of the ‘ pre- 
vious year’ in the technical sense. “Any year,” “that year” 
and ‘the year’ in Sec. 24 must also have the same meaning. “The 
year ” in See. 46 (7) clearly means ‘ the financial year ’, while ‘one 
year’ means “one period of 365 days.” ‘That year’ in Sec. 
48 (2) refers hack to ‘previous year’. The same is true in Sec, 
48 (3). In Sec. 49 ‘any year’ refers to the financial year, so does 
‘that year’. In See. 50, ‘one year’ means as usual ‘a period of 
365 days’ while ‘the year’ means ‘the financial year’. (But a 
more equitable construction is necessary in order to avoid ano- 
malous results in certain cases — see notes under Sec. 50). In 
Sec. 55 ‘any year’ and ‘that year’ (twice) refer to a finanfifl l 
year. So do ‘any year’ and ‘same year’ (Sec. 56), while ‘that 
year ’in the Proviso to Sec. 56 refers hack to the previous year. 
It will thus he seen that ‘year’, etc., practically always refer to 
the ‘financial year’ except in a few cases where it is reasonably 
clear froin the context that they do not. 



32 THE INCOME-TAX ACT. 

Title and Preamble. — 

In. England it appears to Iiave been a matter of dispute 
at one time whether the title of an Act should be taken into ae- 
connt in interpreting a statute. The title and preamble however 
were considered in the Pemsel ease about charities.^ In India it 
appears to be the accei)ted praetiee to refer to the title in con- 
struing the meaning of doubtful portions of the Act." Although 
the preamble is not a part of the enactment but only a recital,® 
it furnishes the key to the construction of the Statute.^ But it 
can be quoted only when the substantive part of the enactment 
is ambiguous ; if not,® the substantive portion prevails and the pre- 
amble cannot override it.‘’ The preamble may also be resorted 
to in restraint of the generality of the enacting clause when it 
would be inconvenient if not restrained.® 

Title of Chapter. — 

If the words of an enacting section admit of any reason- 
able doubt, the title or bearing of the chapter may be looked to 
in interpreting the section,'^ but these words cannot be taken to 
restrict the plain terms of the enacting section if they do not 
admit of reasonable doubt.® 

Punctuation, and Marginal Notes. — 

In England, punctuation and marginal notes cannot be 
referred to for the purpose of construing a statute.® In India 
the position is not so clear. While there seems to be unanimity 
that, where the meaning of the enactment is clear, the punctua- 
tion and marginal notes cannot be referred to, there have been 
eases in which, as the text of the section was ambiguous, punctua- 
tion marks have been referred to in order to remove the 


(1) Special Commissioners r. JSemsel^ 3 Tax Cases 53. Bee also Fielding v, 
Uorley Corporation^ (1899) 1 Ch. 3 and. Attorney -General v. Margate JPier (190(1) 

1 Ch, 749, 

(2) Mahomed Ahil v. Assadunnissa BibeCj Supp. Vol. 774. 

(3) Brindahan Chunder Sircar Chowdhry y. Brindaban Chandra Bey Chowdhry, 
13 B.L.B. 408; Collector of Trichinopoly v. LuMcamaniy L.B. 1 I. A. 268. 

(4) Nga Roong v. The Queen-y 7 Moore I, A. 72, 

(5) GanesJi Krishnaji v, Krishnaji, 14 Bom. 387; Rga Eoong v. The Queen, 
7 Moore's I. A. 72; Chinna Aiyan v, Mahomed FaMruddin Saib, 2 Mad. 322. 

(6) Karundkar Maliati v. Niladhro Chowdhry, 5 B.L.E. 652, 

(7) Sah Mdkhun Ball v. Sah Koondun Ball, 15 228; Meg. v. Krishm 

Barashram, 5 Bom. 69 (O.), 

(8) E, V. AyyaWcannu, 21 Mad. 293; Kishori Singh v. Sabdal Singh ami 

another, 12 All, 553. , 

(9) Bondon Bibrary r. Carter, 2 Tax Cases 697. 



INTRODUCTION. U 

ambiguity.^ It has been held that marginal notes cannot be re- 
ferred to,^ but even these have sometimes been referred to.® 

Schedules and Forms.— 

Schedules and forms are part of the Act but if the schedule 
conflicts with the main enacting part, the latter prevails.^ This 
problem does not arise in the Income-tax Act as the only schedule 
is one of repealed enactments and there are no forms appended 
to the Act. 

But there ar& forms and schedules in the Rules to which 
presumably the same pi'inciples will apply. Reference was made 
to the form of return of income prescribed under the Act in order 
to construe one of the sections of the Act.® The question whether 
the form of notice of demand under Sec. 29 of the Act by intend- 
ment prescribed a period of limitation of one year for the issue 
thereof has been considered,® and it has been held that the forms 
issued under the Act could be altered by the Revenue authorities 
in case of necessity and that such necessary alterations would be 
valid. 

Proceedings of the Legislature. — 

The proceedings of the legislature which precede the pass- 
ing of an Act, including the statement of objects and reasons, 
cannot be referred to as legitimate aids to the construction of a 
particular section or sections of the ActJ But they may be re- 
ferred to for the purpose of ascertaining the object of an Act,® In 
certain circumstances it may be admissible to look at a later Act 
for assistance in the construction of an earlier Act,® but general 
and ambiguous words of a later statute should not be relied upon 
to abrogate the clear intention of an earlier Act.^® 

(1) Commisa loner of Lnco'me’taso v, Nirmal Kumar Singh Nowlahshyaf 2 I.T.C. 
20; Board of Ilevenue v. S, B, M. A. B. Bamanathan CheUiar, 1 LT.C. 244. 

(2) Bunardeo y. Bainsarupj 25 CaL 858; Balraj Kunwar v. Jagathpal Singh, 
20 All. 393. 

(3) Bushell V. Kammond, (1904) 73 L.J.K.B. 1005; Administrator-General of 
Bengal v. Freni Lai MuUieJc, 21 Gal. 7S2 * Kameshar Frasad v, Bhikhan Narain Singh, 
20 Gal. 609. 

(4) Attorney -General v. Lamplugh, (1878) L.R. 3 33x. D. 214. 

(5) Commissioiier of Income-tax v. Armachalam Chetti, 44 Mad, 65; II. T, C. 75, 
See Krislinan, J.^s judgment. 

(6) Bajendra Narayan v. Commissioner of Income-tax, 2 I. T. 0. 82. 

(7) Administrator-General of Bengal v. From Ball Mullich, 22 Cal. 788. 

(8) SliaiTc Moosa v. Shaih Essa, 8 Bom. 241, 

(9) Investors Mortgage Security Co* v. Sinton, (1924) Se. L. R., Cape Brandy 
Syndicate v. Inland Bevemie, (1921) 2 K. B. 403 and Smith v. Greenwood, 8 Tax Cases 
im. 

(10) Attorney -General v. Exeter Corporatim, 5 Tax Cases 629. . 
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Literal Construction — 

A statute sliould be construed literally, i.e., Courts of law 
can discover the intention of the legislature only from the terms 
used and are not at liberty to speculate upon the existence of an 
intention, inconsistent with the plain and obvious meaning of such 
terms and derived merely by inference from the general tiature 
of the objects dealt with by the statute^ If the words of a sta- 
tute are clear it is not the function of a Court to criticise the words 
and struggle to find some other way of construing them, because 
the words of the Legislature are the text of the law wMch must 
be obeyed and noL'miticised." It is not for the Courts to decline 
to give effect to^'a clearly expressed statute because it may lead 
to apparent hardship.® “It is far better that we should abide 
by the words of a statute than seek to reform it according to the 
supposed intention.”* 

The Legislature must be assumed to have intended wdiat 
it has said. A Court of Law cannot assume that it has made a 
mistake.® But literal construction may be departed from in fa- 
vour of a liberal or beneficial construction if the literal construc- 
tion would create a hardship which it cannot be supposed that 
the Legislature contemplated having regard to the language and 
tenor of the rest of the Act.® When the main object and inten- 
tion of a statute are clear it must not be reduced to a nullity by the 
draftsman’s unskilfulness or ignorance of law except in case of 
necessity or absolute intractability of the words.'^ But if the 
language is ambiguous, the construction should be made not only 
with reference to the literal and grammatical sense of the words,® 
but with reference to the other passages in the Act,® the object of 
the legislation,® its history,*® and policy,** and scheme,*® and also 


(1) Sherry v. Lord Muskery quoted in Mahomed AMI \\ Assadimnusm Bibi% 
Supp. VoL B. L. B. 774. 

(2) Attorney -General v. Exeter Corporation, 5 Tax Cases 029. 

(3) You?iy ^ Co, V, Mayor of Leaming^tmi, 8 A. 0. 517; Eaji Abdul Mahimmi 
V. Khoja Kliahi Aruth, 11 Bom. 6; Balharan Eai v. Golind Nath Tiwari, 12 Ail. 129. 

(4) Coe, V. Lawrence, 1 B. & B. 516; Eangaswami Naichan v. Varadappa Naie- 
Jean, 27 Mad. 462. 

(5) Special Commissioners v. Femsel, 3 Tax Cases 53. 

(6) Mahomed Ewaz v. Brij Lai and another, 1 AIL 465 (P. C.). 

(7) Salmon v. Buncombe, 11 A. 0. 627 (P. C.). 

(8) Tulsidas Bhunji v, Virbussapa, 4 Bom. 624, 

(9) JB. V. Gangaram, 16 All. 136. 

(10) Administrator-General of Bengal v, Brem Lai Mullich, 22 Cal. 788. 

(11) Sreenath Bhatiacharjee Bamebmul Gangopadya, 10 Moore I* A. 220. 

(12) Gould V, Curtis, 6 Tax 
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the consequences^ of the construction. Even if the words are 
plain one is entitled and bound to have regard not to the mere 
language only but to the subject matter with which the Legisla- 
ture is dealing and to the history of that subject matter at any 
rate in so far as it is embodied in statutes.^ G-enerally speaking, 
ambiguous words must be construed with reference to the Act in 
which they occur and the purpose for which the words are used.® 

Construction as a whole 

It is a cardinal principle of construction that one should 
look at the whole of an Act and not merely a particular section or 
part of a section,^ and this is necessary even when the words are 
quite plain. 

“It is beyond doubt too that we are entitled and indeed 
bound, when construing the terms of any provisions found in a 
statute, to consider any other parts of the Act which throw light 
upon the intention of the Legislature, and which may serve to 
show that the particular provision ought not to be construed as it 
would be if considered alone and apart from the rest of the Act.”® 

At the same time it is not usual to construe a clause in an 
Act as if controlled by a previous clause.® It is the later clause 
if anything that should control the earlier clause. 

A statute ought to be so construed that, if it can be pre- 
vented, no clause, sentence, or word shaU be superfluous,’^ void 
or insignificant.® But surplusage and tautology are not un- 
known.® At the same time words are sometimes inserted in an Act 
eco abundante cautela and the Act must be interpreted accord- 
ingly.® A provision put in possibly ex major cautela in one 
section does not affect the interpretation to be put on a subse- 
quent section if the language of the latter in itself is clear.^® 


(1) Datto Vudheshvar v. Vithu, 20 Bom. 408, 

(2) Attorney -General v. 'Exeter Corporation, 5 Tax Cases G29. 

(3) Trustees of Mary Claris Eome v. Anderson, 5 Tax Cases 48. 

(4) In re Eat ansi Kalyanji, 2 Bom. 148. 

(5) Per Lord Hersehell in Colguhoun v. 'Broolcs, 2 Tax Cases 400. See also 
Queen v. Special Commissioners (ex parte Cape Copper Mining Co,), 2 Tax Cases 332, 
on Appeal 2 Tax Cases 347 and Special Commissioners v. Femsel, 3 Tax Cases 53. 

(6) Lord Advocate v. Hugh Gihh, o Tax Cases 194. 

(7) YorlcsMre, Co, v. Clayton, 1 Tax Cases 482. 

(8) E, V. Bishop of Oxford, 4 “B, T>, 245. 

(9) Special Commissioners for Ineome4ax y, Femsel, 3 Tax Cases 53. 

(10) Furtado v. City of London Brewery, 6 Tax Cases 382. T 
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In certain circumstances the principle of ‘ contemporary 
exposition ’ may be invoked.^ 

Also every attempt should be made to avoid inconsti.steiicy 
of meaning,- but if this is impossible the latter passage in the Act 
must be held to override the earlier.® 

Proviso.— 

A proviso or saving clause or exception prevails over the 
substantive part which it follows.'^ A proviso should be inter- 
preted as though it were a substantive rule and not as an excep- 
tion to the general proposition eminciated in a seetion.'”’ If a pro- 
viso is unnecessarily inserted in order to except a ease which does 
not fall within the enactment and only in order to remove misappre- 
hension, it cannot be inferred from this that cases otherwise out- 
side the enactment would fall witliin it as they have not been 
specifically excepted.® 

If a section specifically grants exemption to certain persons 
or bodies of persons, it does not necessarily follow that every 
other person is brought within the scope of the impost; other 
persons not specifically referred to may also be exempt. This 
is not a case to which the principle expressio minis est exclusio 
alterius can be applied as a matter of course.^ 

Uniformity of Construction. — 

A universal law, like Income-tax, cannot receive different 
interpretations with reference to different localities. In Special 
Commissioners v. PemseV it was held that if statutes apply to 
more than one country {e.g., England and Scotland) “ you must 
reason by analogy, you must take the meaning of legal expressions 
from the law of the country to which they properly belong, and 
in any case arising in the sister country, you must apply the sta- 
tute in an analogous and corresponding sense, so as to make its 
operation and effect the same in both the countries.'’ 

Consolidating Statutes. — 

A codifying, ie., consolidating measure, like the Income-tax 
Act, should be construed as far as possible with reference to its 

(1) Mmperor v. Proh'hat CJumdra Barm, 1 I. T. C. 284; dl Cal. 304 and Malta- 
rajadUraj of Darhhanga v. Commissioner of Income- tax , 1 I. T. 0. 303; 3 Patna 470, 

(2) Sugden v, Leeds Corporation, 6 Tax Cases 211; Colguhoun v. Seddon, 2 
Tax Cases 621; Sutto7h^s Hospital v, mUott, 8 Tax Cases 155; Grant v. Langston, 

4 Tax Cases 217. 

(3) AjudMa Hrasad v. BalmuJcand, 8 All. 354 

(4) Attorney-General, v. Chelsea Waterworles, MUgibhon, p. 195. ^ 

(5) Mullins V. Treasurer of Burreg, (1880) 5 Q. B, D, 173, 

(6) West Derby Union y. ^ftfopoUian ZAfe Assurance Co., (1897) A. C. 647. 

(7) Special Comnvissioners 6rHeoim4ax. v. Femsel, 3 Tax Cases 53. 



INTEODUCTION. 


37 


natural meaning, as it stands, without reference to the previous 
state of the law’; othei’wise the very object of the codification, 
vis., the avoidance of reference to previous enactments would be 
defeated.’ But a reference to the previous law would be justi- 
fied if the new measure is ambiguous.’ If the same words are 
used in the consolidating Acts as in the original Acts and if the 
words in the original Acts have been judicially interpreted that 
interpretation should be followed in construing the consolidating 
4.ct also." “Since that decision the rule has been re-enacted in 
the same terms, and I should hesitate long before over- 
ruling a decision which has stood for 38 years and upon which 
subsequent legislation may have been based.”® 

As regards alterations in law or language, the Legislature 
must not be taken to intend any change beyond what it explicitly 
declares in express terms or by unmistakable implication.^ “ If 
the language used in the amending Act is reasonably capable of 
being construed so as to leave the procedure substantially as it 
was, Ave ought, in my opinion, so to construe it.”® But the pi’e- 
sumption that a change of language necessarily indicates a change 
of intention ought not to have too great weight attached to it.® 
There are such things as attempts at a more graceful style and the 
elimination of superfluous words. It should however be assumed 
that in re-enacting a pai’ticular clause or section the Legislature 
was aware of the construction put by Courts on it,’ and the amend- 
ments must be construed with reference to the state of the law 
that it was proposed to amend.® 

Remedial sections — Construction of. — 

A remedial enactment or section should be construed libe- 
rally® and a penal one strictly.’® In construing an exemption 
clause no word wliich would extend the exemption may be left 
out nor is generalisation permissible for the purpose of holding 

(1) Boyers Pyai Shellac Co. v. Seorelary of State, 1 I. T. C. 363; Administrator- 
Ceneral v. PremlaU MulUch, 22 Oal. 788 (P. 0.) ; Banle of England, y. Vagliano Bros., 
(1891) A. C. 107; Norendratiath Sircar Kanutl Basini Basi, 23 Cal. 563 (P. G.). 

(2) Steivart v. Conservators of Thanes, 5 Tax Cases 297. 

(3) Per Cave, L. C. in BiolceUs v. Colguhoun, 10 Tax Cases 118. 

(4) Chief Commissioner of Income4ati v. Zemindar of Singampatti, 1 I. T. C. 
181; 45 Mad. 518. 

(5) B. V. Bloo-msbwy Commissioners, (1906) 3 K. B. 768; 7 Tax Cases 59, 

(6) Emperor v. Prohhat Chandra Barm, 1 I. T. 0. 284 ; 51 Cal. 504. 

(7) Stewart v. Conservators of Thames, 5 Tax Oases 297. 

(8) Attorney-General v. London C&mty Comeil, 4 Tax Oases 265; 

(9j Earner v. Cotton’s Trustees, B Tbs Cases 604. 

(10) Pemmal v. Municipal ConmisUoners of Madras, 23 Mad. 164. - V 
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one word to be synonymous with another, if in fair construction 
it is capable of receiving an independent signification.^ An act 
by which the Jurisdiction of the ordinary courts is taken away 
should be construed strictly.® Limitation should also be construed 
strictly, ie., in favour of the right to proceed.® Though apijeals 
are the creation of statutory enactment and must be affirmatively 
given and not presumed,^ a party should not be deprived of the 
right of appeal except by express words or necessary implica- 
tion,® and if the wmrds of a section giving a right of appeal are 
ambiguous they ought to receive a liberal construction, i.e., so 
far as possible so as to give an appeal.® 

Rules. — 

The rules made in pursuance of a delegated authority 
must be consistent with the statute under which the rules are made. 
The authority is given to the end that the provisions of a statute 
may be the better carried into effect, and not with the view 
of neutralising or contradicting these provisions.’^ Delegated 
power may not be further delegated without express pi’o vision 
to that effect.® 

If there is a conflict between two rules or between a rule 
and a section of the Act, the position must be dealt with exactly 
as in the case of a conflict between twm sections ; and if no recon- 
ciliation is possible the rule would ordinarily be treated as the 
subordinate provision and made to give way to the section. 

In rules, forms and notifications issued under the Act, words 
shall have the same meaning as in the Act unless there is some- 
thing repugnant in the subject or context (Sec. 20, General Glauses 
Act.) 

Under Sec. 21 of the General Clauses Act the pow’er to 
make rules includes the power to add to, amend, vary or rescind 
orders, rules and notifications. 

Practice. — 

Special importance is attached to practice — i.e., the inter- 
pretation placed by the Revenue authorities — in respect of fiscal 

(1) Muat V. Stewart, 2 Tax Cases 607. 

(3) Frosunno Coomar Faul Chowdhry v. Koylash Chunder Paul Chowdhry, 
B. L. B. Supp. Vol. 750. 

. (3) Uanehji v. Fmtomji, 14 Bom. 269. : 

(4) Meg. v. Vajiram, 16 Bom. 429. 

(5) Manee Shurno Mayee v. Lachmeeput Doogur, B. L. R. Supp. Vol. 694. 

(6) Zain-ul-J-Min Khan v. Ahmad Ma^a Khan, 2 AIL 67. 

(7) Majam Chetti t. Beshayya, IB Mad, 236. ' , / 

(8) Meg. Y.^Metian CheUi/l!^. tod.. 118.; , a - , "i 
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law^ but this is done usually when the iiractice is in favour of the 
subject. But there is no obligation to pay a tax — not clearly 
and expressly iruposed by the law — even though the tax may have 
been paid by mistake for a long time.^ Nor is the practice of the 
Revenue authorities binding on the Courts one way or the other.® 
Nor could a Court give effect to a practice not warranted by the 
provisions of the Statute.^ No weight will be given unless the 
practice is of long standing.® 

Miscellaneous.— 

Affirmative words without a negative, expressed or implied, 
do not take away an existing right,® and an enactment conferring a 
narrow and limited right does not take away a larger right if it 
exists apart from the enactment.'^ 

The following general principles also should be followed: 
General provisions do not derogate from special provisions, but 
the latter derogate from the former. In the absence of express 
legislative directions the Courts should be guided by justice, equi- 
ty and good conscience. Every statute should be interpreted so 
as not to conflict with the comity of nations and accepted principles 
of international law. 

Besides these there are various well-known maxims of in- 
terpretation, e.g., expressio unis est exclusio alterius, stare decisis, 
contemporanea expositio, etc., of varying degrees of importance in 
practical application; and for an exposition of these principles the 
reader is referred to any treatise on the Interpretation of Statutes. 


TAXING ACT— CONSTRUCTION OF. 


The accepted rules of construction of Taxing Acts are set 


out in the following leading cases : — 

“ As I understand the principle of all fiscal legislation, it is this : 
If the person sought to be taxed comes within the letter of the law, he 
must be taxed, however great the hardship may appear to the judicial 
mind to be. On the other hand, if the Crown, seeking to recover the tax 
cannot bring the subject within the letter of the law, the subject is free, 
however apparently within the spirit of the case he might otherwise ap- 
pear to be. In other words, if there be admissible, in any statute, what 


(1) Special Commissioners v. Pemsclf 3 Tax Cases 53; Commissioner of Income- 
lax V. Bamanailian Chett% 43 Mad. 75; II. T. C. 37. 

(2) Pole Carew v. Craddoch, 7 Tax Oases 488. 

(3) Killing Valley Tea Co. v. Secretary of State^ 1 L T. G. 54; 48 Cal. 161; 
Associated Newspapers v. City of London Corporation, 1916 (2) A. 0. 429. 

(4) Glensloy Co. v. Lethem, 6 Tax Oases 453. , ‘ ; 

(5) BMlcanpur Sugar Concern Case, 1 X. T. 0. 29. i ; 

(6) Collector of TricMnopoly v. LeMmani, 14 B. L. B. 115. 

(7) Kinu Mam Das v. Momffer Homm Shaha, 14 Cal. 809. . - ^ ‘ 
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is caEed ' an equitable constriietion,- certainly siicli a construction is not 
'admissible in a taxing* statute, where' you can simply adhere to the words 
of the statute. 

I , quite agree we ought 'not to put a strained construction upon 
that section in order to make liable to taxation that which woiilti not other- 
wise be liable, but I think it is now* settled that in construing these* Eeveniie 
Acts, as well as other Acts, ought to give a fair and reasonable constiic- 
tion, and not to lean in fawour of one side or the other, on the ground that 
it is a tax imposed upon the subject, and therefore, ought not to be f orced 
unless it comes clearly within the words. That is the rule which has been 
laid down by the House of Lords in regard to the Succession Duty Acts, 
and I think it is a correct rule.'’"' 

No tax can be imposed on the subject without words in an xict 
of Parliament clearly showing an intention to lay a burden on Mm. But 
when that intention is sufficiently showm, it is, I think, vain to speculate 
on what would be the fairest and most equitable mode of lowing that 
tax. The object of those framing a Taxing xlct is to grant to Her ^lajesty 
a revenue; no doubt they wuuld prefer, if it w’ere possible, to raise that 
revenue equally from all, and, as that cannot be done, to raise it from 
those on whom the tax falls with as little trouble and annoyance and as 
equally as can be contrwed; and when any enactments for the purpose 
can bear twm interpretations, it is reasonable to put that eonstriietion on 
them wffiieh will produce these effects. But the object is to grant a revenue 
at all events, even though a possible nearer approximation to equality 
may be sacrificed in order more easily and certainly to raise that revenue, 
and I think the only safe rule is to look at the w'ords of the enactments 
and see what is the intention expressed by those vrords.”^ 

This is an Income-tax Act, and what is intended to be taxed is 
income. And when I say ‘ what is intended to be taxed,’ I mean what 
is the intention of the Act as expressed in its provisions, because in a 
Taxing Act it is impossible, I believe, to assume any intention, any govern- 
ing purpose in the Act, to do more than take such tax as the statute im- 
poses. In various cases the principle of construction of a Taxing Act has 
been referred to in various forms but I believe they may be all reduced to 
this, that inasmuch as you have no right to assume that there is any govern- 
ing object which a Taxing Act ivS intended to attain other than that wdiich 
it has expressed by making such and such objects the intended subject 
for taxation, you must see whether a tax is expressly imposed. Cases, 
therefore, under the Taxing Acts always resolve themselves into a question 
whether or not the words of the Act have reached the alleged subject of 
taxation.”^ 


(1) Per Lord Cairns, Partington v. Attorney -General, (1869) L. E, 4 E. & I. 
AppJ H. L. 100, p. 122, 

(2) Per Cotton, L. L, Gilbertson v. Pergnsson, (1881) 7 Q. B. I). 562, p. 572 {1 
Tax Cases 501). 

(3) Per Lord Blackburn, Clotness Iron Co. W (1881) 6 App. Oases 

315, p. 330 (1 Tax Gases 287). 

<4) Per Lord Wensleyiaie in In w 11 Bx. 452 at p. 456. 
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It is a well-established rule that the subject is not to be taxed 
without clear words for that purpose ; and also, that eyery Act of Parlia- 
ment must be read according to the natural construction of its words. 

I am rather disposed to repudiate the notion of there being any 
artificial distinction between the rules to be applied to a taxing Act and 
the rules to be applied to any other Act. With regard to all Acts and 
all documents you haye to apply your best mind to it to look at the ques- 
tion all round, get all the light that you can throw on it and see what 
seems to be the meaning of the expressions used. It would not be satis- 
factory to say that, if this Act applies to anything else than taxation, you 
might require a less degree of certainty or an inferior exercise of the 
process of reasoning to attempt to arrive at its meaning than you should 
apply in respect to a Tax Act. 

I see no reason why sirecial canons of construction should be 
applied to any Act of Parliament and I know of no authority for saying 
that a taxing Act is to be construed differently from any other Act. The 
duty of the Court is, in my opinion, in all cases the same, whether the Act 
to be construed relates to taxation or any other subject, viz,, to give effect 
to the intention of the Legislature, as the intention is to be gathered from 
the language employed having regard to the context in connection with 
which it is employed. The Court must no doubt ascertain the subject-matter 
to which the particular tax is by the statute intended to be applied but 
when once this is ascertained it is not open to the Court to narrow or 
whittle down the operation of the Act by seeming considerations of hard- 
ship or of business convenience or the like. Courts have to give effect to 
what the Legislature has said.' 

No tax can be imposed except by words which are clear ; and the 
benefit of tlie doubt is the right of the subject.^ 

‘'I know of no law which prevents a man from avoiding a duty 
which has not attached to the property. ... A man is perfectly en- 
titled, if he can, to avoid the payment of duty by disposing of his proper- 
ty in any way not forbidden by the Act. The argument that his motive 
is to escape duty appears to me wholly irrelevant, because a man is per- 
fectly justified in avoiding and escaping the duty which will arise in the 
future but which has not yet attached to any property which he possesses."*"^ 

'' The Crown however must make out its right to the duty, and if 
there be a means of evading the stamp duty, so much the better for those 


(1) Per Lord Halsbury, L. C. in Tennant v. Bmitli, (1892) A. C. 150 p. 154 (3 
Tax Cases 158). 

(2) Per Wills J. in Styles v. Middle Temple , 4 Tax Cases 123. 

(3) Per Lord Eiissel C. J. in Attorney-General t. Carlton Banh% (1899) 2 
Q. B. 158. 

(4) Per Fitzgibbon L. J. in In re Finance Act, 1894 a^id Studdert^ (1900) 2 
Ir. B,, p. 400. 

(5) Per Farwell L. J. in Attbrney-Creneral v. Richmond ^ Gordon, (1908) 2 
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who can evade it. It is no fraud upon the Crowiij it is a thing which 
they are perfectly eiititledTo do.”^; , , 

Arguments based upon the ground of injustice have but little > 

weight in determining the true meaning of an Act of Parliament unless 
indeed its provisions are so ambiguous that the hardship inflicted by one 
construction can be based to show that such a purpose could not be properly 
attributed to the Legislature.^ 

1 think however that considerations of jiistiee and injustice have 
not much to do with modern direct taxation; they belong to a different 
order of ideas. Taxation is concerned with expediency or inexpediency. 

It regularly results in one person being burdened for another s benefit 
in the sense that the subject who pays the tax may be the last person to 
benefit by the expenditure of it.^ 

Equity and Income-tax are strangers.'* ^ ^ 

I agree that this case was not contemplated but when one gets 
cases under the taxing law which cannot be contemplated it does not do 
to make assumptions as to what they would have said had they contem- 
plated the case. I think you have simply to look and see what they have 
said — per Rowlatt J. in Commissioner of Inland Beveniie v. Ryde Pier GoS^ 


Statutory language cannot be construed by asking which construc- 
tion will most benefit the Revenue — ^per Lord Sumner in National Proindent 
Institution v, Broivn,^ 

But even in a Taxing Statute it is legitimate to consider which 
of two possible constructions is most in accordance 'with the spirit and 
intention of the Act — per Lord Salvesen in Scottish Shire Line v. 
LethemJ 

Substance is to be looked at in Revenue matters, not machi- 
nery and form. 8t. Louis Breweries v. Apthorpe? 

See also the following cases : Oriental Bank Corporation 
V. Wright,^ Cox v. Rabbitsf^^ Lord Advocate v. Fieming^^^ Pryce 
V. Monmouthshire^ Sc.^ Companies, Simms \\ Registrar of Pro- 
bates^^ Stockton Railway Go. v. BarretteP 

(1) Per Lord Esiier M. E. in Commissioners, Inland Movenue v. Angus, 23 
Q. B. 579. 

(2) Per Lord Bnckmaster in WanUe Colliery v. Commissmiers, Inland Revenue, 
1 A. T. C. 125. 

(3) Per Lord Sumner, ibid. 

(4) Per Lord Sands in Commissioners of Inland Revenue v. Granite City Steam- 
ship, Co., 6 A. T. 0. 678. 

(5) 4 A. T. 0. 513. 

(6) 8 Tax Cases 57. 

(7) 6 Tax Cases 91. 

(8) 4 Tax Oases 111. 

(9) (1880) 5 A. C. 842. 

‘(10) (1878) 3 A. a 473. 

(11) (1897) A. 0. 145. 

(12) (1879) 4 A. 0. 197. ,V ^ 

' ' (13) (IW), A.' 0. w':'-.'-;,"" -v' 

(14) (1844) 11 Cl. & Pin; 590. 
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See also tlie following cases in India ‘.Killing Valley Tea 
Co V. Secretary of Statef Rowe d> Go. v. Secretary of Statef 
Imperial Tobacco Go. v. Secretary of State f Sundar das v. Collec- 
tor of Gujrat,^ Commissioner of Income-tax v. Ramanathan 
Chetti.^ 

Where it is desired to impose a new . burden by way of taxation, 
it is essential that this intention should be stated in plain terms. The 
Courts cannot assent to the view that if a section in a taxing statute is 
of doubtful and ambiguous meaning, it is possible out of the ambiguity 
to extract a new and added obligation not formerly cast upon the tax- 
payer. ® 

In construing a fiscal statute the Court has no concern with dis- 
putable questions of distributive justice— this upon the plainest ground, 
that by very strong presumption the Legislature has not intended that 
questions of equality or fairness in taxation should be left to any decision 
save its own.'^ 

Manifest mistakes. — 

Although, in construing fiscal enactments, Judges should 
ordinarily insist upon the subject taxed being clearly within the 
words of the law and decline to extend its scope when there is 
any ambiguity they cannot exclude from their consideration the 
fact that the context discloses a manifest inaccuracy. In such 
cases the sound rule of construction is to eliminate the inaccuracy 
and to execute the true intention of the Legislature.® 

Double taxation — Presumption against 

In the United Kingdom it is now a well-recognized princi- 
ple that the various taxing Acts do not authorize the Crown to 
take income tax twice over in respect of the same source for the 
same pei'iod of time and that this can be done only under speci- 
fic statutory authority. As Lord Sumner said in Bradhury v. 
English Sewing Co.f “ Though the Acts nowhere say so, this 
principle has long been assumed. Whether the contention may 
ever be raised that the Crown is not bound by mere conventions 
of fair play current from time to time hitherto, at any rate, the 

A:T.:;a-'54; 48 ^Gai.^d6i. 

(2) II. T. 0. 16. 

(3) 1 1. T. 0. 169; 48 Cal. 721. 

(4) 1 I. T. C. 189; 3 Lah. 349. 

(.5) 1 I. T. C. 37; 43 Mad. 73. 

(6) Per Lord Buckmaster in Smidth v. Greenwood, 8 Tax Cases 193 cited by 
Chatterjee, J., in Mogers Pyatt Shellac Company v. Secretary of State 1 I. T. C. 363. 

(7) Per Eankiii J. in Emperor v. Prohhat Chandra Barua, 1 I.T.C. 284 j 51 

(8) Jennings v. President, Municipal Commission, 11 Mad. 253. 

(9) S Tax Cases 481. . ' i , 
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binding force of this principle has not been questioned. ’ ^ See 
also Manindra Chandra Nandi v. Secretart/ of State;^ Emperor 
V. Probhat Ghandra Barua^ in both of which it was observed that 
the Indian Income-tax Acts specifically anthoilzed the levy of 
tax on incomes that may have already borne some other tax. 

Precedents— Use of. — 

Observations as to the use of decided eases:- — In Quinn 
V. Leathamf Halsbury, L. 0., said: — 

There ai’e two observations which I wish to make: one is that 
every judgment must be read as applicable to the particular facts proved, 
or assumed to be proved, since the generality of the expi’essions which 
may be found there are not intended to be expositions of the whole law, 
but governed and qualified by the particular facts of the ease in which 
such expressions are to be found; the other is that a case is an authoritj- 
for what it actually decides. I entirely deny that it can be quoted for 
a proposition that may seem to follow logically from it,” 

At the same time precedents are not to be lightly departed 
from — 

“ We have not however succeeded in laying down a ride which 
would be consistent with the existing legislation and decisions on the 
subject, and would at the same time be capable of being satisfactorily 
worked, and we are strongly impressed with the importance of not unset- 
tling the law as established by past decisions when we cannot lay down a 
rule that is not open to exceptions.” — ^Per Blackburn J. in 12 Q. B. D. 
quoted mth approval by Lord Macnaghten in The General Acci- 
dent, Sc., Corporation v. Mcgoioan.* 

English decisions — ^Applicability of. — 

Though Income-tax has been in force in India for quite a 
long time it is only in recent years that the tax has been sufficiently 
heavy or administered with sufficient strictness to result in dis- 
putes' and as a consequence in the accumulation of much case law 
on the subject. In deciding most problems, therefore, one has 
perforce to rely to a great extent on English precedents. Though 
in North Anantapur Gold Mines v. Chief Commissioner of Income- 
tax,^ and in other cases High Courts have held that English 
Income-tax law may be usefully followed, the precedents have to be 
applied with great caution in view of the wide differences between 
English and Indian law. It is only in respect of fundamental 

oj (1) 34 Oal. 257. 

(2) 1 I. T. 0. 284 ; 51 Cal. 504. 

(3) (ISOl) Appeal Cases 496 (506). 

(4) 5 Tax Oases 308. 
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concepts, e.g., tlie distinction between income and capital, the 
test of wbat constitutes a business or a profession, the gene- 
ral principle of taxing at source and indemnifying tbe person 
actually collecting the tax, tbe criterion of wbat constitutes expen- 
diture necessary for earning tbe income, ignoring tbe destination 
of tbe income, etc., that the English law furnishes really useful 
guidance. Even in respect of such general concepts there is in 
some important features a fundamental difference between Eng- 
bsb and Indian law, e.g., in regard to tbe relevancy of the locality 
where income accrues or arises as a basis of liability to tax. In 
India, for instance, all income that accrues or arises in India or 
is received in India is taxed irrespective of the residence or 
domicile of the persons, whereas in England not only all income 
that accrues or arises in the country is taxed but also all income 
belonging to residents wherever arising or accruing (subject, how- 
ever, to certain exceptions). This difference, of course, is due to 
the fact that England is a creditor country with much capital 
invested abroad and the ignoring of foreign income of residents 
would result in a considerable portion of the taxable capacity of 
the residents being overlooked. However that may be, it will 
be seen for example from the decision of the Madras High Court 
in the Madras Export Company Case, ^ and the decisions of the 
Calcutta High Court in Rogers Pyatt Shellac Case,^ and of 
the Eangoon High Court iu Steel Bros. Case, ^ that there is consi- 
derable difficulty in following English precedents. Then there is 
the difference in the method of gradiiating the tax, England 
giving a system of allowances, wiiereas India has different rates 
of taxes; and again married women are taxed jointly with their 
husbands in the United Kingdom. 

The machinery of assessment and collection is also quite 
different in England and India. In the United Kingdom the law 
attempts to utilise non-official agencies to a considerable extent in 
assessments, but this is almost a formality as wi.ll be seen from the 
following extract from the Report of the Eoyal Commission on 
Income-tax in 1920 : — 

“ This smooth working of the machine has been rendered possible 
only by considerable deviations from the scheme. . . . originally con- 
ceived .... little by little (the) plan has been departed from .... and 
every change has been in the direction of making over to the Inspector 
of Taxes the exercise of powers that theoretically belong to the Local 
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income-tax levied so as to circumvent the constitutional difficul- 
ty. The Supreme Court declared it to he constitutional in Flint 
V. Stone TraCi,' Go} 

Under the 1913 law — ^which was the first general income- 
tax law— -the English law was closely followed. Collection at 
soiii’ce was resorted to as much as possible ; and deductions were 
allowed only of losses in ‘ trade ’. But it was more liberal in one 
respect, vis., it permitted a deduction for depletion of mines and 
similar capital assets. In 1916 the war brought in higher rates 
of tax and also a Surtax. But the “ set-off ” provision was made 
wider as well as that for the depletion of wasting assets. The 
year 1917 saw a still further rise in rates but the system of collec- 
tion at source was virtually abandoned and a plan of ‘ informa- 
tion at source ’ substituted. Deductions were allov'ed (up to 15 
per cent, of net taxable income) on account of gifts to charitable, 
religious or educational purposes. Then came the Excess Pro- 
fits Duty in 1917, and the Act was recast in 1918 — ^most of the 
provisions being made more liberal. The tax is levied on “ gains, 
profits and income derived from any source whatever ” subject 
to certain specific deductions, etc., but the law expressly pro- 
vides for the taxation of appreciation in capital values actually 
realised. But capital itself — or property — ^may not be taxed 
according to the constitution unless apportioned according to popxn 
lation. The question, therefore, as to what is the dividing line 
between Capital and Income is one of special interest in the 
United States of America. 

Most English colonies and many foreign States have in- 
come-tax of one Mnd or another and it hardly seems necessary 
to set out the details of those systems here. It should also be 
noted that the law in the United States of America is rapidly 
changing from year to year. 

PEEVIOUS STATUTES— EFFECT OF— EXEMPTIONS. 

The question how far the Indian Income-tax Act overrides 
exemptions from taxation conferred by previous statutes has been 
the subject of considerable difference of opinion. The principal 
class of cases that we have to consider is that of permanently 
settled estates. The revenue payable by these estates was set- 
tled permanently about 1800 in accordance with the policy that 
then prevailed. These estates are mostly in Bengal, Behar and 
parts of Assam, and the Northern Oircars of Madras ; and there are 
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also some ‘islands’ of permanently settled tracts— some of 
them fairly extensive — ^in the ryotwari parts of Madras. Later 
on the policy of the East India Company changed and perma- 
nent settlements were not extended else'where. The question 
has often been raised how far the permanent settlement pre- 
cluded the levy of further taxation. In some of the Income- 
tax Acts that preceded the Act of 1886, permanently settled 
estates were taxed. All agricultural income was taxed and 
no distinction was made between permanently and temporari- 
ly settled estates. From 1877 however agricultural income 
was not taxed and both classes of estates escaped taxation. But 
additional cesses and imposts for various purposes, road cess, 
education cess, embankment and drainage cess, cost of settlements 
between landlords and tenants, etc., have been levied on the per- 
manently settled estates; and though all these levies have evoked 
protests, the legislature has never admitted that the permanent 
settlement gave absolute immunity from future taxation. In 
Manindra Chandra Nandi v. Secretary of State for Indiaf it was 
contended before the High Court of Calcutta that income from 
royalties on coal in permanently settled lands should be exempt- 
ed both from local cesses and from income-tax. Curiously how- 
ever the objection then taken to the levy of the latter was not that 
it contravened the permanent settlement but that royalties were 
of the nature of capital receipts and that in any case the same 
income should not be taxed twice over, once to local cesses and 
once to income-tax. The levy of income-tax on the non-agricul- 
tural income of permanently settled estates was not objected to as 
a breach of the terms of the permanent settlement. 

In recent years, however, the question has come to the 
forefront. 

In Chief Commissioner of Income-tax v. Zemindar of Sin- 
gampatti,^ a Full Bench of the Madras High Court ( AyMng, Coutts- 
Trotter and Eamesam, JJ.) decided that the non-agricultural 
income of permanently settled estates was not taxable. In Em- 
peror V. Probhat Chandra Baruaf a Divisional Bench of the 
Calcutta High Court (Eankin and Page, JJ.) decided that it was. 
There was a difference of opinion between the two judges and 
the view of the senior judge (Eankin, J.) prevailed. In Maha- 
rajadhiraj of Darbhanga v. Commissioner of Income-tax* the 
Patna High Court (Dawson Miller, C. J. and Mullick, J.) held that 


(1) (1907) 34 Cal. 257. 

(2) II. T. 0. 181. 
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Hie income was not taxable. Here again tlie judges differed and the 
view of the Chief Justice prevailed. In Indu Bhushmi Sarkar v. 
Gonmiissioner of hicome-tawf' a Divisional Bench of the Calcutta 1 
Hig-h Court (Cuming and Page, JJ.) differed from the ruling in the 
Barua case and held that the income was not taxable. In Em- 
peror V. Probhat Chandra Barua^ a Full Bench of five judges of 
the Calcutta High Court considered the question and (by a majo- 
rity of 3 judges, Ghose, Buckland and Panton, JJ., to 2, hlukherjee 
and Suhrawardy, JJ.) decided that the income was taxable. An 
appeal against this judgment is now pending befoi*e the Privy 
Council. 

It is common ground in all the judgments that the Legis- 
lature could take away the exemption once granted, and the ques- f 
tion for decision has therefore been narrowed down to one merely 
of construction of the Permanent Settlement Eegulations and the 
Sanad where available and of the Income-tax Acts. The only 
points for consideration have been (1) whether the immunity 
from increase in demand given by the Permanent Settlement was 
absolute or only from future enhancement of land revenue, and (2) 
whether such immunity, if absolute, has been taken away by the 
Income-tax Acts. 

The case for the omiers of the permanently settled lands 
would, of course, have been stronger and quite concliTsive if the 
permanent settlement had succeeded the le\’y of a general income- 
tax by the Legislature instead of preceding it. Then the later 
Act would have prevailed without question.® 

There is no analogy, however, between the position of a 
proprietor of a permanently settled estate who has entered into 
a permanent agreement with Government and that of a conquered ^ 
Eaja who is deposed and reduced to the position of a tenure 
holder.^ 

INCOME-TAX LEGISLATION— THEOEY OP— 
INTEENATIONAL ASPECTS.. 

“ It is the principle of domicile that regulates the levy of 
income-tax. . . . This is certainly the rule in most of the 
systems and that it should be so is perhaps to some extent account- 
ed for by the fact that attempts to levy and to collect income-tax 
in a foreign country would very frequently encounter insurmount- 
able difficulties ”— , Bar’s International Law quoted by Seshagiri 

(1) 2 I. T. 0. 221. 4 

(2) 54 Oal. 863. J' 

(3) See Duke of Argyll v, Oommrs. of Inland Mevenue^ 109 L, T* 893* 7 Tax 

Cases 22S. ' ^ 

(4) 43 Mad. 75. . _ 

' ■' '■ 
f***" V-4 ... 
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Iyer, J. in Commissioner of Income-tax v. BamanatJian Clietti} 
The ‘ domicile ’ refers to persons as well as property or business; 
otherwise it is difficult to see how the above extract represents the 
same view as in the following extract: — 

“ The power of taxation of any State is, of necessity, limited to 
persons, property or business within its territorial jurisdiction. . . the 
principle is so fundamental that it has been declared that an aet of State 
legislature in violation thereof would be as much a nullity as if in conflict 
with the most explicit constitutional inhibition. ” 

(Wliarton’s Conflict of Laws, Vol. I, which also the learned 
Judge quoted as stating the same view.) 

It is obvious that a tax cannot be enforced unless either the 
country is the place of ‘origin’ of the income, i.e., there is a source 
of income there, whether tangible or not, or the country is the 
place of ‘ domicile ’ of the ‘ taxee,’ i.e., the taxee resides in the 
country. (‘ Domicile ’ is not used in a legal but in an economic 
sense.) Otherwise the country has no means of imposing taxa- 
tion. The principles of ‘ domicile ’ and ‘ origin ’ are applied in 
varying degrees by different countries. Though the principles 
are clear enough when stated in the abstract, they are exceeding- 
ly difficult of application in practice, as it is not easy to state 
what is the cause of the income. The result is acute conflict between 
the fiscal interests of countries on the one hand and a heavy bur- 
den in the shape of double taxation on the tax-payer on the other. 
Political as well as economic considerations stand in the way of 
any really satisfactory arrangements being made between differ- 
ent countries. The problem is far more difficult and obscure 
than jurists have generally assumed it to be. Possibly the most 
notable contributions to the subject recently are the Reports made 
to the League of Nations by the four Professors of Economies 
and by the Administrative Experts. The following extract from 
the former report will show the difficulty of the problem. The 
Professors suggested certain possible lines on which conflicting 
interests of countries could be reconciled but these lines were 
shown to be impracticable by the Administrators who after pro- 
longed discussion recommended an admittedly illogical, arbitrary 
and complicated formula in the shape of a Draft Bilateral 
Convention for relief from double taxation. 

“ The older theory of taxation was the exchange theory, which was 
related directly to the philosophical basis of society in the ‘ social con- 
tract,’ according to which the reason and measure of taxation are in 
accordance with the principles of an exchange as between the government 
and the individual. This took two forms ; the cost theory and the benefit 


(1) Madha Molmn v. Commissioners of Xncqme-iadSf 104 I. C. 841. 
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theory. The cost theory was that taxes ought to be paid in accordance 
with .the cost of, the service performed by the Goveriiineiit. The benefit 
theory was that taxes ought to be paid in accordance with the particular 
benefits conferred upon the individual. Neither the cost nor the benefit 
theory was able to avoid or to solve the problem of international double 
taxation. For the services conferred by a given government affect not 
only the person of the tax-payer resident within that government’s area 
(his personal safety, health and welfare) but also the property that he 
possesses within the limits of that area (not, of course, the property out- 
side it), the services by which property benefits being its physical defence 
from spoliation, its protection from various kinds of ph^T-sieal deteriora- 
tion and the maintenance of a system of legal rights surrounding it. Where 
the property was in one State and the person in another State, the eompli- 
cations were obvious. There wms, moreover, no satisfactory method of 
apportioning either the cost or the benefit. 

There is, however, no need to enter into the details of these methods, 
as the entire exchange theory has been supplanted in modern times by the 
faculty theory or theory of ability to pay. This theory is more compre- 
hensive than the preceding theory, because it includes what there is of 
value in the benefit theory. So far as the benefits connected with the 
acquisition of wealth increase individual faculty, they constitute an ele- 
ment not to be neglected. The same is true of the benefits conneeted with 
the consumption side of faculty, where there is room even for a considera- 
tion of the cost to the government in i)roviding a proper environment 
which renders the consumption of wealth possible or agreeable. The 
faculty theory is the more comprehensive theory. 

The objection may be made that faculty does not attach to things, 
and that many taxes are imposed upon things or objects. This is true of 
the so-called real or impersonal taxes as opposed to personal taxes. This 
distinction, however, must not prevent the recognition of the fact that aU 
taxes are ultimately paid by persons. So-called real or impersonal taxes 
— taxes in rem, as the English-spealdng countries term them — ^whieh are 
often chosen for reasons of administrative convenience, are ultimately 
defrayed by persons and, through the process of economic adjustment, 
ultimately affect the economic situation of the individual. 

When we deal with the question of personality, we are confronted 
by the original idea of personal political allegiance or nationality. It 
is first of all necessary to consider briefly the issues that arise upon politi- 
cal allegiance. A citizen of a country living abroad is frequently held 
responsible to his own country, though he may have no other ties than that 
of citizenship there. His is a political fealty which may involve political 
duties and may also confer political rights. It may well be that the poli- 
tical rights are such as to imply a political obligation or duty to pay taxes. 

In modern times, however, the force of political allegiance has been 
considerably weakened. The political ties of a non-resident to the mother- 
country may often be merely nominal. His life may be spent abroad, and 
his real interests may be indissolubly bound up with Ms new home, wMle 
his loyalty to the old country may have almost completely disappeared. 
In many cases, indeed, the new home will also become the place of a new 


INTRODUCTION. 


53 


political allegiance. But it is well known that in some countries the poli- 
tical bond cannot be dissolved even by permanent emigration; while it 
frequently happens that the immigrant has no desire to ally himself poli- 
tically with what is socially and commercially his real home. In the 
modern age of the international migration of persons as well as of capital, 
political allegiance no longer forms an adequate test of individual fiscal 
obligation. It is fast breaking down in practice, and it is clearly insuffi- 
cient in theory. 

A second possible principle which may be followed is that of mere 
temporary residence ; every one who happens to be in the town or State may 
be taxable there. This, however, is also inadequate. If a traveller chan- 
ces to spend a week in a town when the tax-collector comes around, there 
is no good reason why he should be assessed on his entire wealth by this 
particular town; the relations between him and the government are too 
slight. Moreover, as he goes from place to place, he may be taxable in 
each place or in none. Temporary residence is plainly inadmissible as 
a test. 

A third possible principle is that of domicile or permanent residence. 
This is a more defensible basis, and has many arguments in its favour. 
It is obviously getting further away from the idea of mere political alle- 
giance and closer to that of economic obligation. Those who are perma- 
nently or habitually resident in a place ought undoubtedly to contribute 
to its expenses. But the principle is not completely satisfactory. For, 
in the first place, a large part of the property in the country may be owned 
by outsiders : if the government were to depend only on the permanent 
residents, it might have an insufficient revenue even for the mere protec- 
tion of property. In the second place, most of the revenues of the resi- 
dent population may be derived from outside sources, as from business 
conducted in other States :in this case, the home government would be 
gaining at the expense of its neighbour. Thirdly, property-owners like 
the absentee landlords of Ireland or the stockholders of railways in the 
western States of America cannot be declared devoid of all obligations 
to the place whence their profits are derived. Domicile, it is obvious, 
cannot be the exclusive consideration. 

A fourth possible principle is that of the location of the wealth. 
This again is undoubtedly to a certain extent legitimate. For a man who 
owns property has always been considered to have such a close relation 
with the government of the town or country yhere his property is situated 
as to be under a clear obligation to support it. 

While the principle of location or situs seemed to be adequate as 
long as we were dealing with the older taxes on property owmed by the 
living or passing on death, the term became inadequate under the more 
modern systems of the taxation of income or earnings. It has become 
customary, therefore, to speak of the principle of location in the case 
of property, and the principle of origin in the case of income. Further 
consideration makes us realise that these two principles are not exactly 
conterminous; because, even though the income may be earned in a cer- 
tain place, after it has been earned it becomes property, and is therefore 
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susceptible of a different situs. Tangible, corporeal property is more 
difficult of movement, and in some eases, when it consists of immovables, 
cannot be moved at all ; but certain forms of incorporeal proimrty can be 
easily moved. The legal writers and the courts attempt to surmount 
certain of the resulting difficulties by distinguishing between the actual 
and the constructive location of property. We thus have the possibility 
of income originating in country A by trading within that country or 
physically arising from crops, property, etc., in that country, being actu- 
ally found, so far as it consists, for instance, of securities in a strong 
box in country B; so that in one sense the property, or the rights to it, 
may be said to exist in countrj' B. It may, however, well be that the 
whole apparatus for producing the income that is non-physieal, namely:— • 
the brains and control and direction, without which the physical adjuncts 
would be sterile and ineffective, are in country C; and therefore it may 
be said in another sense that the origin of the income is where the intellec- 
tual element among the assets is to be found. Finally, it may be said that 
the location of the property is in country D, where the owner of the 
property has his residence. There is thus a possible difference between 
the theory of origin and the theory of location, if one examines the legal 
view of the matter. 

Apart from these considerations, however, and chiefly for reasons 
which are just the reverse of those mentioned in the preceding ease, the 
location or origin of the wealth cannot be the only test. Permanent resi- 
dents owe some duty to the place where they live, even if their properly 
is situated or their income derived elsewhere. 

Practically, therefore, apart from the question of nationality, which 
still plays a minor role, the choice lies between the prineiifle of domicile 
and that of location or origin. Taking the field of taxation as a whole, 
the reason why tax authorities waver between these two piunciples is that- 
each may be considered as a part of the still broader principle of econo- 
mic interest or economic allegiance, as against the original doctrine of 
political allegiance. A part of the total sum paid according to the ability 
of a person ought to reach the competing authorities according to his 
economic interest under each authority. The ideal solution is that the 
individual’s whole faculty should be taxed, but that it should he taxed 
only once, and that the liability should he divided among the tax districts 
according to Ms relative interests in each. The individual has certain 
economic interests in the place of his permanent residence or domicile, 
as well as in the place or places where his property is situated or from 
which his income is derived. If he makes money in one place he generally 
spends it in another.” 

TMs long extract has been quoted largely in order to show 
how enapirical and inconclusive must be any general theory of 
legislation as to Income-tax, The diversity of continental Euro- 
pean tax systems is well known. Of the law in the United Kingdom 
which, being a creditor country with a large volume of capital in- 
vested ahroadj taxes not only all; ineome arising in the country 
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bntj with certain exceptions, all income arising to residents 
wherever such income might arise and whether received in the 
United Kingdom or not, Sir Josiah Stamp expressively remarks 
that he sees in the law only one principle, viz,^ that of Donnyhrook 
Fair, ie., See a head, hit it/’ 

THE POSITION OP THE CEOWN. 

It is a maxim in English law that the Crown is not bound 
by an Act of Parliament unless by express enactment referring to 
the Grown in unambiguous terms. The Crown therefore is not 
ordinarily within the scope of a Taxing Act. In India on the other 
hand the position is somewhat ditferent. See Bell v. Municipal 
Commissioners for the City of Madras'^ in which Bell, the Super- 
intendent of the Government Gun Carriage Factory, was success- 
fully prosecuted to conviction for failure to pay Municipal licence 
fees on account of timber belonging to Government. 

Per Benson, J , — It would, no doubt, seem to be the case that in 
England, owing to historical causes, the Legislature has proceeded on the 
view that tlie Crown is not boiind by a Statute unless named in it, and we, 
therefore, find that the Crown is in many Statutes expressly stated to be 
bound, but it is impossible to say broadly that in India the Crown is not 
bound by a Statute, or the taxing provisions of a Statute, unless expressly 
named in it. Such express inclusion is altogether exceptional. It would 
be more correct to say that, as a general rule, the Indian Legislatures have 
proceeded on the assumption that the Government will be bound by the 
Statute unless expressly or by necessary implication excluded from its 
operation. Government, when a party to litigation, pays Court-fees just 
as other suitors do because there is no special exemption in favour of 
Government in the Court-fees Act, On the other hand, Government is 
specially exempted from the payment of stamp duties under the General 
Stamp Act, 1899, section 3, proviso 1, in cases where but for this exemp- 
tion the Government would be liable to pay the duty chargeable in respect 
of such instrument. This amounts to a statutory declaration that Govern- 
ment would be liable to pay the duty but for the special exemption. In 
like manner goods belonging to Government are specially exempted from 
duty under the Sea Customs Act and the Indian Tariff Act, and it would 
be easy to enumerate many other Acts in which exemptions are made in 
favour of Government on the evident assumption that but for such exemp- 
tion the Government w'ould be bound. 

Per Bhashyam Aiyangar^ J. — ^But it is unduly stretching the lan- 
guage of the rule, to bring within its scope general words of a Statute 
imposing a tax and claim exemption for the Crown on the ground that 
the Crown is divested of any prerogative right, title or interest, by giving 
full effect to the general w'ords. 
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So far as exemption from 'any tax imposed by a Statute is eoneern- 
ed, the question for determination is whether according to the right eon- 
striiction of the Statute, the Crown is or is not made liable to pay the tax. 
In the former case, it is bound to pay; in the latter, it is not; in neitiier 
case is there any question of prerogative. The rule of constriietion above 
adverted to cannot itself be regarded as a prerogative of the Crown. A 
Statute imposing a tax upon Crown property, which tax will be payable 
out of the public revenue, cannot reasonably be regarded as divesting the 
Grown of any right, title or interest, within the meaning of the above 
rules— especially when such tax is levied for purposes connected with 
the good government of the country, for which purpose, such revenues 
are, in India, vested in trust in the Ci'own, by section 39 of 21 and 22 
yict., cap, 106. 

The conclusions that I reach are— (i) The canon of interpretation 
of Statutes that the prerogative or rights of the Crown cannot be takoi 
away except by express words or necessary implication, is as applicable 
to the Statutes passed by the Indian Legislatures as to Parliamentary and 
Colonial Statutes ; and this is reallj’' concluded by the authority of the 
Privy Council in more appeals than one from the Colonies; 

(ii) "When in an Indian Act the Crown is not expressty included 
and the question is whether it is bound by necessaiy implication, the course 
of Indian Legislation and Acts in pari materia with the Act in question 
will have an important bearing upon the construction of the Act; 

(iii) Notwithstanding that in several Indian enactments the Crown 
has been specially exempted, the above rule of interpretation will neverthe- 
less hold good in construing the provisions of an enactment from the ope- 
ration of which the Crown is not expressly exempted, when a question is 
raised as to whether such provisions take away a right, or prerogative of 
the Crown; 

(iv) The said rule, based like other cognate rules of construction 
upon the maxim generalia S 2 :)eciaUbtis non derogant is not really a 
prerogative of the Crown, though such rule as well as the rule relating to 
the construction of Crown-grants are dealt with in treatises under the 
head of “Prerogatives of the Crown'’ and also loosely referred to as 
such in some English decisions ; 

(v) The English law as to the* exemption of the Crown and 
Crown property from payment of tolls, poor-rates and other taxes, local 
or imperial, imposed by Statutes rests partly upon histoi’ieal reasons and 
principally upon judicial decisions which do not proceed upon a course 
of reasoning or principle which will be binding on Indian Courts; 

_(vi) Exemption from payment of toUs, rates and taxes is not 
in reality a prerogative of the Crown, but depends solely upon the right 
construction to be put upon the Crown-grant or the Statute in question ; 

(ix) According to the uniform course of Indian Legislation, Sta- 
tutes imposing duties or taxes bind Government as much as its subjects, 
unless the very nature of the duty or tax is such as to be inapplicable to 
Government, and whenever it is the intention of the Legislattire to exempt 
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Government from any duty or tax which in its nature is not inapplicable 
to Government, the Government is specially exempted. 

(It may be mentioned incidentally that tbe exemption of 
Grovernment goods from customs duties was repealed on 1st April, 
1924, and that all Government goods now pay duty just like 
private goods.) 

Similarly in Australia it has been held by the High Court^ 
that the exemption of the Crown from taxation in the absence of 
express provision to that effect applies to the Crown only in its 
capacity as the Executive Government of the country whose sta- 
tutes are in question. In that case accordingly it was held that 
the Federal Customs Act applied to the Crown in its character 
as the Executive Government of New South Wales and that goods 
imported by the Government of New South Wales were liable 
accordingly to customs duties imposed by the Federal Govern- 
ment. 

The question then is whether there is anything inherently 
in the income-tax which makes it inapplicable to Government. In 
the first place, it seems absurd to tax taxes, for after all Govern- 
ment receipts are mostly taxes ; exceptions of course would be the 
(notional) income fi'om property and profits, if anjq from State 
trading. In the second place, how is a Government department 
to be taxed? Is it as an individual or as a firm or a company 
or an association of individuals ? — /See Secs. 3 and 55. — In the third 
place, so far as the Central Government in India is concerned, it 
would only be transferring the tax from one pocket to another. 
This argument, of course, applies to almost any kind of taxation 
but usually there is an object in taxing a Government department, 
e.^., customs duties may be levied in order to protect local trade 
but there would be no object in levying an income-tax on Govern- 
ment departments raising taxes. And as regards Provincial 
Governments, considering the exemptions accorded to the income 
of local authorities (the position is different in the United Kingdom 
in this respect) and the basis of the financial settlements between 
the Provincial and Central Governments, there is little doubt that 
the income of Provincial Governments will be formally exempted 
if it is ever considered that the law as it stands renders the income 
of Provincial Governments liable to tax. The question there- 
fore is only academic and of no practical importance. 

Under the Government Trading Taxation Act III of 1926, 
every trade or business carried on by or on behalf of the Govern- 


(1) King v. Sutton, (1908) 5 q. L. K, 789, 
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ment of any part of His Majesty’s Dominions exclusive of British 
India can be taxed in British India as though the business were 
that of a ‘ Company Similarly the other Dominions are en- 
titled to tax the profits of any business carried on in these Domi- 
nions by or on behalf of the Government of India. This arrange- 
ment was the outcome of a Resolution of the Imperial Economic 
Conference in 1923 and designed to remove the handicaps against 
private trade that the exemption from taxation of State undertak- 
ings created. Under the above Act ‘ His Majesty 's Dominions ’ 
include territories under His Majesty’s protection or in respect 
of which a mandate is being exercised by the Government of any 
part of His Majesty’s Dominions. Therefore under the above 
Act the profits of business carried on by Indian States in British 
India are taxable. The above Act does not, of course, apply to 
States outside the British Empire. 

As regards other income accruing to Indian States in 
British India, under the law as it stands, tax has to be deducted 
at source from interest on securities irrespective of who owns the 
securities unless a specific exemption has been sanctioned by 
Government as in the ease of non-transferable Government Promis- 
sory Notes held by Indian States. 

FOEEIGN STATES— LIABILITY OF- 

The Goveniment Trading Taxation Act above referred to 
applies only to Dominions in the British Empire. The liability 
of a foreign State, that is to say, a State outside the British Em- 
pire, is therefore to be determined by other considerations. 
Broadly speaking, the liability to taxation depends largely on the 
same considerations as determine the liability of a foreign State to 
be sued in the Municipal Courts of the country. This is a diffi- 
cult question of international laAv on which there appears to be 
considerable difference of opinion. One school of Jurists appear 
to think that if a foreign Government trades in this country it is 
certainly liable to tax, though it will not be possible to enforce 
the liability if the foreign State refuses voluntarily to discharge 
the liability; while another school seem to think that there is no 
hability to taxation at all. But from the fact that in regard to 
the British Dominions themselves the Legislature has found it 
necessary to make an express provision as to the liability in the 
share of the Government Trading Taxation Act, it must appa- 
rently be presumed that in the absence of such legislation no lia- 
bility would have attached to the British Dominions carrying on 
trade in Lidia. In the same way it would seem that we should 
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assume that there is no liability in respect of trading carried on 
by foreign States either. If it is intended to impose such a liabi- 
lity what will presumably be done is for the Government of India 
to enter into an agreement with the foreign State concerned and 
then make the necessary legislation. 

In either view— whether a foreign State is liable or not— it 
would seem that a foreign Government cannot be assessed at all, 
inasmuch as Sec. 3 of the Income-tax Act refers only to ‘ indi- 
viduals ‘ firms ‘ companies ’ and ‘ associations of individuals 
and presumably a foreign Government is none of these. It also 
does not seem possible to make the local agent or agents of the 
foreign Government liable for the tax under Sections 42 and 43 of 
the Act, inasmuch as these agents are presumably entitled to tlie 
same immunity from processes as the foreign Governments whom 
they represent. 


STAMPS AND COUET-FEES. 

Affidavits. — 

An affidavit is not exempt from stamp duty on the ground 
that it is required for the immediate purpose of being filed or 
used in any Income-tax proceedings or before the Income-tax 
Officer or the Assistant Commissioner or the Commissioner, as 
none of these officers is a ‘ Court ’ except to the extent specified 
in Section 37 of the Income-tax Act (See Exemption (b) Article 
4, Schedule I, Indian Stamp Act). 

Copies or Extracts 

Under Article 24, Schedule I, ibid, all copies or extracts 
issued by officers in the Income-tax Department are liable to pay 
stamp duty if under the law they are not chargeable with Court- 
fees, 

Authorisation letters. — 

A letter authorising a clerk or some one else to appear 
before an officer of the Income-tax Department on behalf of the 
assessee is evidently a ‘ power of attorney Such a person can- 
not appear without ‘ acting i.e., doing something which will bind 
the assessee ; and the power of attorney should evidently be stamp- 
ed as an authority to act in a single transaction (Article 48 (c) 
of Schedule I). There is however nothing to prevent an Income- 
tax Officer permitting a representative to appear without acting 
on behalf of an assessee, i.e., merely to produce or explain accounts, 
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etc. In such case.s somewhat difficult questions may arise as to 
how far the assessee is bound by the explanations of the represen- 
tative, but presumably no Civil Court can interfere so long as the 
proceedings of the Revenue authority are not in eoutiiet with 
iustice and equity. 

Orders — Copies of. — 

Under Schedule I, Ai’tiele 6, of the Court-fees Act, every 
copy of an order passed by an officer in the Ineojne-tax Depart- 
ment in respect of any proceedings under the Act is chargeable 
mth Court-fees. 

Under Article 9 of the same schedule, every copy of an 
Income-tax proceeding or order (not otherwise provided for by 
the Court-fees Act) or copy of any account, statement, report or 
the like taken out of an office in the Income-tax Department is 
liable to pay Court-fees. 

Article 6 of Schedule I of the Court-fees Act applies to 
quasi-judicial orders, e.g., assessment orders including orders en- 
hancing assessments, orders under Sec. 27, orders imposing penal- 
ties under Sec. 25 (2) and Sec. 28 (1) and all appellate and re- 
visional orders generally; and Article 9 to other orders. 

Petitions — Applications — 

Under Article 1 of Schedule II every application or peti- 
tion presented to “ any executive officer ” (which presumably 
includes any officer in the Income-tax Department) for the pur- 
pose of obtaining a copy or translation of any order passed by 
such officer or any other document on record in such office is 
chargeable with Court-fees. 

Under Article 1 (5) of the same schedule, Court-fee is 
chargeable on every application or petition when presented to a 
Collector or any Revenue Officer having Jurisdiction equal or 
subordinate to a Collector and not otherwise provided for by 
the Court-fees Act. It is doubtful, however, whether this Arti- 
cle will apply to applications presented to officers in the Income-tax 
Department. 

Under Article 1 (c) of the same schedule, an application 
or petition presented to the Central Board of Revenue is charge- 
able with Court-fee, 

Wakalatnama 

Under Article 10 (a) and (c) of the same schedule, a 
Mukhtarnama or Wakalatnama presented for the conduct of any 
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one ease to an officer in the Income-tax Department or the Cen- 
tral Board of Revenue is chargeable with Court-fee. 

Appeal — ^Memorandum of. — 

Under Article 11 (o) and (&) a memorandum of appeal 
presented to an officer in the Income-tax Department or the Cen- 
tral Board of Revenue is chargeable with Court -fee. 

It should be remembered, however, that no appeal lies to the 
Central Board of Revenue and that except under certain specific 
sections, e.g., Sec. 64, Sec. 2 (11) (&), Sec. 2 (6), Sec. 59, the 
Central Board of Revenue has no functions to discharge. 

Refunds. — - 

Applications for refunds under Sec. 48 of the Indian In- 
come-tax Act are exempt from payment of Court-fees. See clause 
(xx) of Sec. 19 of the Court-fees Act, under which all applications 
for payment of money due by Government are exempt from Court- 
fees. 

Court-fees — Computation of.— 

In all those cases where the Court-fee is ad valorem, the 
monetary value for the purpose of determining the Court-fee is 
the amount of tax or penalty levied by the Income-tax Officer. 

Copies for assessee’s information — Gratis. — 

For his own information, how^ever, the assesses can have 
copies of any of the orders free but they may not be used for any 
purpose except on payment of Court-fees. An assessment order 
for instance cannot be used for appeal unless stamped with 
Court-fees but the assesses can have a copy for his own private 
use gratis. 

Rates of duties. — 

Stamp duties and Court-fees vary from Province to Pro- 
vince, and no attempt has therefore been, made to detail the actual 
rates of fees payble in respect of each class of petitions or orders. 
As regards the details of the rates, reference is invited to the vari- 
ous Stamps and Court-fees Amendment Acts in the different 
.Provinces which have been passed in recent years. 
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ACT XI OP 1922.^ 


\_^th March, 1922.] 

An Act to consolidate and amend the Law eelating to 

Income-tax and Shpee-tax. , . 

[As modified up to 1st April, 

Wheeeas it is expedient to consolidate and amend the law 
relating to Income-tax and Super-tax; it is hereby enacted as 
follows : — 

Short title, extent 1- (1) This Act may be called The 

and commencement. INDIAN InCOMB-TaX AcT, 1922. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, and applies also, 
within the dominions of Princes and Chiefs in India in alliance 
with His Majesty, to British subjects in those dominions who are 
in the service of the Government of India or of a local authority 
established in the exercise of the powers of the Governor-General 
in Council in that behalf, and to all other servants of His Majesty 
in those dominions. 

(3) It shall come into force on the first day of April, 1922. 

2. In this Act, unless there is anything 

Definitions, ' i.i_' '"'x.* "-i'' ■ '"i.'''. i. 

repugnant in the subject or context, — 

(1) “ agricultural income ” means — 

(a) any rent or revenue derived from land which is used for 
agricultural purposes, and is either assessed to land-revenue in 
British India or subject to a local rate assessed and collected by 
officers of Government as such; 

(&) any income derived from such land bf — 
s (i) agriculture, or 

{ii) the performance by a cultivator or receiver of rent-in 
kind of any process ordinarily employed by a cultivator or receiver 
of rent-in-kind to render the produce raised or received by him 
fit to be taken to market, or 

(1) For Statement of Objects and Eeasons, see Gamette of India, lQ21,.Pfc, 
p. 159 and for Beport of Joint Comniittee^ see ihid, 1922, Pt. V, p. 31 
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(in) the sale by a cultivator or receiver of rent-in-kincl of 
the produce raised or received by him, in respect of wliich no pro- 
cess has been performed other than a process of the nature 
described in sub-clause (ii); 

(c) any income derived from any building owned and occu- 
pied by the receiver of the rent or revenue of any such land, or 
occupied by the cultivator, or the receiver of rent-in-kind, of any 
land with respect to which, or the produce of w’^hich, any operation 
mentioned in sub-clauses (ii) and (Hi) of clause (b) is carried on: 

Provided that the building is on or in the immediate ^^.cinity 
of the land, and is a building w^hich the receiver of the rent or 
revenue or the cultivator or the receiver of the rent-in-kind by- 
reason of his connection with the land, requires as a dw-elling- 
house, or as a .store-house, or other out -building; 

(2) “ assesses ” means a person by whom income-tax is 
payable ; 

(3) “Assistant Commissioner ’’ means a person appoint- 
ed to be an Assistant Commissioner of Income-tax under section 

5 ; 

(4) “business ” includes any^ trade, co mm erce, or manu- 
facture or any adventure or concern in the nature of trade, 
conamerce or manufacture ; 

[(4- A) “ the Central Board of Eevenue ” means the Central 
Board of Revenue constituted under the Central Board of Eevenue 
Act, 1924.]" 

(.5) “ Commissioner ” means a person appointed to be a 
Commissioner of Income-tax under section 5; 

(6) “ company ” means a company’- as defined in the Indian 
Companies Act, 1913,^ or formed in pursuance of an Act of Par- 
liament or of Royal Charter or Letters Patent, or of an Act of 
the Legislature of a British possession, and includes any’ foreign 
association carrying on business in British India whether incor- 
porated or not, and whether its principal place of bu sines is situ- 
ate in British India or not, which the [Central Board of Revenue]® 
may, by general or special order, declare to be a company for the 
purposes of this Act; 

(7) .“ Income-tax Officer ” means a person appointed to 
be an Income-tax Officer under section 5; 

(1) This elailse was inserted by S. 4 and Sch. of Aet IV of 1924. 

(2) VII of 1913. 

(3) These words were subsMtuted for tHe words “ Board of Inland Eevenue ” 
by S; 4 and Sell, of Act IV of 19S4; 
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(8) “Magistrate” means a Presidency Magistrate or a 
Magistrate of the first class, or a Magistrate of the second class 
specially empowered by the Local Government to try offences 
against this Act ; 

(9) “ person ” includes a Hindu undivided family ; 

(10) “ prescribed ” means prescribed by rules made under 
this Act; 

(11) “ previous year ” means — 

(a) the twelve months ending on the 31st day of March 
next preceding the year for which the assessment is to be made, 
or, if the accounts of the assessee have been made up to a date 
within the said twelve months in respect of a year ending on any 
date other than the said 31st day of March, then at the option of 
the assessee the year ending on the day to which his accounts 
have so been made up: 

Provided that, if this option has once been exercised by the 
assessee, it shall not again be exercised so as to vary the meaning 
of the expression “ previous year ” as then applicable to such 
assessee except with the conseniof the Income-tax Officer and upon 
such conditions as he may think fit; or 

(b) in the case of any person, business or company or class 
of person, business or company, such period as may be determined 
by the [Central Board of Revenue] ^ or by such authority as the 
Board may authorize in this behalf ; 

(12) “ principal officer,” used with reference to a local autho- 
rity or a company or any other public body or [any]^ association, 
means — 

(a) the secretary, treasurer, manager or agent of the 
authority, company, body or association, or 

(b) any persoji connected with the authority, company, 
body or association upon whom the Income-tax Officer has served 
a notice of his intention of treating him as the principal officer 
thereof ; 

(13) “ public servant ” has the same meaning as in the 

Indian Penal Code®; /U 

(14) “ registered firm ” means a firm eemtitefeed under an 
instrument of partnership specifying the individual shares of the ^ 

(1) These words were substituted for the words Board of Inland Bevenue by 

S. 4 and Sch, of Act IV of 1924. ' ‘ ' 

(2) This word was inserted by S. % of Act 'XI of 1924/ ‘ ■ ' 

(3) XLV of 1860. ::r’ZA 
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partners of which the prescribed partieiilars have been register- 
ed with the Income-tax Officer in the prescribed manner ; 

(15) “ total income ” means total amount of income, profits 
and gains from all sources to which this Act applies computed in 
the manner laid down in section 16; and 

(16) “ unregistered firm ” means a firm which is not a re- 
gistered firm. 

CHAPTER I. 

Chaege of Income-tax. 


Charge 

tax. 


3- Where any Act of the Indian Legislature enacts that in- 
come-tax shall be charged for any year at 


of income- 


any rate or rates applicable to the total in- 
come of an assessee, tax at that rate or those 
rates shall be charged for that year in accordance with, and sub- 
ject to the provisions of, this Act in respect of all income, profits 
and gains of the previous 3 "ear of every [individual, Hindu un- 
divided ■ family, company, firm and other association of indi- 
viduals].^ 

4. (1) Save as hereinafter provided, this Act shall applj’^ to 

all income, profits or gains, as described or 
Application of Act. comprised in section 6, from whatever source 
derived, accruing, or arising or received in British India, or deem- 
ed under the provisions of this Act to accrue, or arise, or to be 
received in British India. 


(2) Profits and gains of a business accruing or arising 
without British India to a person resident in British India [shall, 
if they are received in or brought into British India, be deemed 
to have accrued or arisen in British India and to be profits and 
gains of the year in which they are so received or brought]® not- 
withstanding the fact that they did not so accrue or arise in that 
year, provided that they are so received or brought in within three 
years of the end of the year in which they accrued or arose. 


(1) These words were substituted for the words individual, company, firm 
and Hindu undivided family with effect from 1st April 1923, by Ss. 3 and' 11 of 
Act XI of 1924. 

(2) These words were substituted for the words shall be deemed to be pro- 
fits and gains of the year in arte received or brought into British India by 

S. 2 of Act XXVII of 1923, Genl. Acts, VoL lX, : 
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Explanation . — Profits or gains accruing or arising without 
\ British India shall not be deemed to be received or brought 
into British India within the meaning of this sub-section 
by reason only of the fact that they are taken into account in the 
balance sheet prepared in British India. 

(3) This Act shall not apply to the folloAving classes of 
income : — 

(i) An y income derived from property held under trust 
or other legal obligation wholly for religious or charitable purpo- 
ses, and in the case of property so held in part only for such 
purposes, the income applied, or finally set apart for application, 
thereto. 

(ii) Any income of a religious or charitable institution de- 
I’ived from voluntary contributions and applicable solely to reli- 
gious or charitable purposes. 

(Hi) The income of local authorities. 

(iv) Interest on securities which are held by, or are the pro- 
perty of, any Provident Fund to which the^ Provident Funds Act, 
1897, applies, * * * *.2 

(v) Any capital sum received in commutation of the whole 
or a portion of a pension, or in the nature of consolidated compen- 
sation for death or injuries, or in payment of any insurance policy, 
or as the accumulated balance at the credit of a subscriber to any 
such Provident Fund. 


(vi) Any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred in the 
performance of the duties of an office or employment of profit. 

(vii) Any receipts not being receipts arising from business 
or the exercise of a profession, vocation or occupation, which 
are of a casual and non-recurring nature, or are not by way of 
addition to the remuneration of an employee. 

(viii) Agricultural income- 

In this sub-section “ charitable purpose ” includes relief 
of the poor, education, medical relief, and the advancement of any 
other object of general public utility. 




(1) IX of 1897; see now Act ZIZ of 1925. 

(2) The words “ or any Provident Insurairee Society to which the Provident 

Insurance Societies Act, 1912, is, or, but for an exemption under that Act, would be, 
applicable ” were omitted by S. 4 of Act ZI of 1924. • ■ : 

I— 10 ■■ ' 
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CHAPTER II. - 
Ikcome-tax Authorities. 

5. (1) There shall be the following class- 

income-tax authori- es of Income-tax authorities for the purposes 
of this Act, namely : — 

(a) [The Central Board of Revenue, P 

(&) Commissioners of Income-tax, 

(c) Assistant Commissioners of Income-tax, and 

(d) Income-tax Officers. 

# # # # #2 . , 

(3) There shall be a Commissioner of Income-tax for each 
lirovinee who shall be appointed by the Governor-General in Coun- 
cil after consideration of any recommendation made by the Local 
Government in this behalf. 

(4) Assistant Commissioners of Income-tax and Income- 
tax Officers shall, subject to the control of the Governor-General 
in Council, be appointed by the Commissioner of Income-tax by 
order in writing. They^ shall perform their functions in respect 
of such classes of persons and such classes of income and in res- 
pect of such areas as the Commissioner of Income-tax may direct. 
The Commissioner may’’, by’" general or special order in writing, 
direct that the powers conferred on the Income-tax Officer and the 
Assistant Commissioner by or under this Act shall, in respect of 
any specified case or class of eases, be exercised by the Assistant 
Commissioner and the Commissioner, respectively, and, for the 
purposes of any case in respect of which such order applies, re- 
ferences in this Act or in any rules made hereunder to the Income- 
tax Officer and the Assistant Commissioner shall lie deemed to be 
references to the Assistant Commissioner, and the Commissioner, 
respectively. 

(5) The [Central Board of Revenue]® may, by notification 
in the Gazette of India, appoint Commissioners of Income-tax, 
Assistant Commissioners of Income-tax and Income-tax Officers 
to perform such functions in respect of such classes of persons 
or such classes of income, and for such area, as may be specified 
in the notification, and thereupon the functions so specified shall 
cease, within the specified area, to be performed, in respect of the 

(1) These words were substituted for the words “ a Board of Inland Eeveuue ” 
by S. 4 and Seb. of Act IV of 1924^ 

.(2) Bub-seotion (2) was omitted by 

(3) lUd. ■ V. ^ ‘ ' 
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specified classes of persons or classes of income, by the authori- 
ties appointed under sub-sections (3) and (4). 

(6) Assistant Commissioners of Income-tax and Income- 
tax Officers appointed under sub-section (4) shall, for the purposes 
of this Act, be subordinate to the Commissioner of Income-tax 
appointed under sub-section (3) for the province in which they 
perform their functions. 

CHAPTEE III. 

Taxable Income. 

6. Save as otherwise provided by this Act, the following heads 

of income, profits and gains, shall be charge- 
Heacis of income income-tax ill the manner hereinafter 

cliargeableto Hicome'tax. 

appearing, namely: — 

(1) Salaries. 

(ii) Interest on securities. 

(Hi) Property. 

(iv) Business. 

(u) Professional earnings. 

(vi) Other sources. 

7. (1) The tax shall be payable by an assessee under the 

head “ Salaries ” in respect of any salary 

or wages, any annuity, pension or gratuity, 
and any fees, commissions, perquisites or profits received by him 
in lieu of, or in addition to, any salary or wages, which are paid 
by or on behalf of Government, a local authority, a company, or 
any other public body or association, or by or on behalf of any 
private employer: 

Explanation . — The right of a person to occupy free of 
rent as a place of residence any premises provided by his employer 
is a perquisite for the purposes of this sub-section.’] 

Provided that the tax shall not be payable in respect of 
any sum deducted under the authority of Government from the 
salary of any individual for the purpose of securing to him a de- 
ferred annuity or of making provision for his wife or children, 
provided that the sum so deducted shall not exceed one-sixth of 
the salary. 

(2) Any income which would be chargeable under this head 
if paid in British India shall be deemed to be so chargeable if 
paid to a British subject or any servant of His Majesty in any part 


(1) TMs explanation was added by S, 2 of Act XV of 1923, Genl. Aets, Vol. IX, 
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of India by Government or by a local aiitbority establisbed by the 
Governor-General in Council. 

8. The tax shall be payable by an assessee under the head 
Intere-iton securities. “ Interest Oil securities ’’ in respect of the 

interest receivable by him on any security 
of the Government of India or of a Local Government, or on de- 
bentures or other securities for money issued by or on behalf of 
a local authority or a company: 

Provided that no income-tax shall be payable on the inte- 
rest receivable on any security of the Government of India issued 
or declared to be income-tax free: 

Provided, further, that the income-tax payable on the inte- 
rest receivable on any security of a Local Government issued in- 
come-tax free shall be payable by the Local Goveiuiment, 

9. (1) The tax shall be payable by an assessee under the 

head “ Property ” in respect of the 6 oiia 
annual value of property consisting of any 
building's or lands appurtenant thereto of which he is the owner, 
other than such portions of such property as he may occupy for 
the purposes of his business, subject to the following allowances, 
namely : — 

(i) Where the property is in the occupation of the owmer, 
or where it is let to a tenant and the owuier has undertaken to bear 
the cost of repairs, a sum equal to one-sixth of such value ; 

(ii) where the property is in the occupation of a tenant 
who has undertaken to bear the cost of repairs, the difference be- 
tween such value and the rent paid by the tenant up to but not 
exceeding one-sixth of such value; 

(Hi) the amount of any annual premium paid to insure the 
property against risk of damage or destruction; 

(iv) where the property is sul^ect to a mortgage or charge 
or to a ground-rent, the amount of any interest on such mortgage 
or charge or of any such ground-rent ; 

(a) any sums paid on account of land-revenue in respect 
of the property; 

(vi) ^ in respect of collection charges, a sum not exceeding 
the prescribed maximum; 

(vii) in respect of vacancies, such sum as the Income-tax 
Officer may determine having regard to the circumstances of the 
case : 

Provided that the aggregate of the allowances made under 
this sub-section shall in no case exceed the ann u a l value. 
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(2) For the purposes of this section, the expression 
“ atiTnifll value ” shall be deemed to mean the sum for which the 
property might reasonably be expected to let from year to year: 

Provided that, where the property is in the occupation of 
the owner for the purposes of his own residence, such sum shall, 
for the purposes of this section, be deemed not to exceed ten per 
cent, of the total income of the owner. 

10. (1) The tax shall be payable by an assessee under the 

head “ Business ” in respect of the profits or 
gains of any business carried on by him. 

(2) Such profits or gains shall be computed after making 
the following allowances, namely : — 





(i) any rent paid for the premises in which such business is 
carried on, provided that, when any substantial part of the premi- 
ses is used as a dwelling-house by the assessee, the allowance un- 
der this clause shall be such sum as the Income-tax Officer may 
determine having regard to the proportional part so used; 

(ii) in respect of repairs, where the assessee is the tenant 
only of the premises, and has undertaken to bear the cost of such 
repairs, the amount paid on account thereof, provided that, if any 
substantial part of the premises is used by the assessee as a dwell- 
ing-house, a proportional part only of such amount shall be 
allowed; 

(Hi) in respect of capital borrowed for the purposes of 
the business, where the payment of interest thereon is not in any 
way dependent on the earning of profits, the amount of the interest 
paid ; 

Explanation . — Eecurring subscriptions paid periodically by 
shareholders or subscribers in such Mutual Benefit Societies as 
may be prescribed, shall be dipemed to be capital borrowed within 


the meaning of this clause; 

(iv) in respect of insurance against risk of damage or des- 
truction of buildings, machinery, plant, furniture, stocks or stores, 
used for the purposes of the business, the amount of any premium 

; -r. 

(u) in respect of current -repairs to such buildings, machi- 
nery, plant, or furniture, the amount paid on account thereof; 

(vi) in respect of depreciation of such buildings, machi- 
nery, plant, or furniture being the property of the assessee, a 
sum equivalent to such percentage on the original cost thereof 
to the assessee as may in any case or class of cases be prescribed: 
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Provided that — 

{a) the prescribed particulars have been duly furnished; 

[h] where full etfect cannot be given to any such allowance 
in any year owing to there being no profits or gains chargeable 
for that year, or owing to the profits or gains chargeable being less 
than the allowance, the allownnce or part of the allowance to wiiich 
effect has not been given, as the ease may be, shall be added to the 
amount of the allow'anee for depreciation for the tollowing year 
and deemed to be part of that allowance, or, if tiiere is no such 
allowance for that year, be deemed to be allow’-ance for that year, 
and so on for succeeding years; and 

(c) the aggregate of all such allowances made under this 
Act or any Act repealed hereby, or under the Indian Income-tax 
Act, 1886,^ shall, in no case, exceed the original cost to the assessee 
of the buildings, machinery, plant, or furniture, as the ease may 
be; 

{vii) in respect of any machinery or plant wiiich, in conse- 
quence of its having become obsolete, has been sold or discarded, 
the difference between the original cost to the assessee of the 
machinery or plant as reduced by the aggregate of the allowances 
made in respect of depreciation under clause {vi), or any Act 
repealed hereby, or the Indian Income-tax Act, 1886,^ and the 
amount for which the machinery or plant is actually sold, or its 
scrap value; 

in respect of animals which have been used for the 
purposes of the business otherwise than as stock in trade and have 
died or become permanently useless for such purposes, the diffe- 
rence between the original cost to the assessee of the animals 
and the amount, if any, realised in respect of the carcasses or 
animals; 

{viii) any sums paid on account of land-revenue, local rates 
or municipal taxes in respect of such part of the premises as is 
used for the purposes of the business ; 

{ix) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such pro- 
fits or gains: 

: Provided that nothing in clause {viii) or clause {ix) shall 

be deemed to authorise the allowance of any sum paid on account of 
any cess, rate or tax levied on the profits or gains of any business 

(1) II of 1886. 

(2) The clause was inserted by Section 2 (a) of Act III of 1928. 

(3) The proviso was inserted by seetioh 2 (6) of Act III of 1928. 
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or assessed at a proportion of or otherwise on the basis of any 
such profits or gains. 

(3) In sub-section (2), the word “ paid ” means actually 
paid or incurred according to the method of accounting upon the 
basis of which the profits or gains are computed under this section. 

11. (1) The tax shall be payable by an assessee under the 
Professional earnings. head ‘ ‘ Professional earnings ’ ’ in respect of 

the profits or gains of any profession or vo- 
cation followed by him. 

(2) Such profits or gains shall be computed after making 
allowance for any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purposes of such profession 
or vocation, provided that no allowance shall be made on account 
of any personal expenses of the assessee. 

(3) Professional fees paid in any part of India to a person 
ordinarily resident in British India shall be deemed to be profits 
or gains chargeable under this head. 

12. (1) The tax shall be payable by an assessee under the 

Other sources. head “ Other sources ” in respect of income, 

profits and gains of every kind and from 
every source to which this Act applies (if not included under any 
of the preceding heads). 

(2) Such income, profits and gains shall be computed after 
making allowance for any expenditure (not being in the nature 
of capital expenditure) incurred solely for the purpose of mak- 
ing or earning such income, profits or gains, provided that no 
allowance shall be made on account of any personal expenses of 
the assessee. 


13. Income, profits and gains shall be computed, for the pur- 
Method of accounting. poses of sections 10, 11 and 12, in accordance 
with the method of accounting regularly em- 
ployed by the assessee : 

Provided that, if no method of accounting has been regularly 
employed, or if the method employed is such that, in the opinion 
of the Income-tax Officer, the income, profits and gains cannot pro- 
perly be deduced therefrom, then the computation shall be made 
upon such basis and in such manner as the Income-tax Officer may 
determine. 

14. (1) The tax shall not be payable 

Exemptions of a gene- by an assessee in respect of any sum which 
rai nature. receives as a member of a Hindu undivid- 
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(2) The tax shall not be payable by an assessee in respect 

of— 

(a) any sum which he receives by way of dividend as a 
share-holder in a company where the profits or gains of the com- 
pany have been assessed to income-tax; or 

(b) such an amount of the profits or gains of any firm which 
have been assessed to income-tax as is proportionate to his share 
in the firm, at the time of such assessment.^ 

15. (1) The tax shall not be payable by an assessee in respect 

of any sums paid by him to effect an insur- 

wife, or in respect of a contract for a de- » 
ferred annuity on his own life or on the life of his wife, or as 
a contribution to any Provident Fund to w-hich the Provident 
Funds Act,M897, applies [**«** *]b 

(2) Where the assessee is a Hindu undivided family, there 
shall be exempted under sub-section (1) any sums paid to effect 
an insurance on the life of any male member of the family or of 
the wife of any such member. 

(3) The aggregate of any sums exempted under this sec- 
tion shall not, together with any sums exempted under the proviso 
to sub-section (1) of section 7, exceed one-sixth of the total income 
of the assessee. 

16. (1) In computing the total income of an assessee sums 
Exemptions and ex- exempted Under the proviso to sub-section 

nTtotaiTncoml”'"'"^ sectiou 7, the provisos to section 8, 

sub-section (2) of section 14 and section 15, 

shall be included. 

(2) For the purposes of sub-section (1), any sum mention- 
ed in clause (a) of sub-section (2) of section 14 shall be increased 
by the amount of income-tax payable by the company in respect 
of the dividend received. 

17. Where, owing to the fact that the total income of any 
Reduction of tax assessee has reached or exceeded a certain 

cerSn“ mii"is1maii. “ liable to pay income-tax or to pay 

income-tax at a higher rate, the amount of , 

(1) The words at the time of such assessment were inserted by Section 3 
of Act III of 1928. 

(2) IX of 1897. See now Act XIX of 1925. 

(3) The words or to toy Provident Fund which complies with the provisions 
of the Provident Insurance Societies Act, 19l2, or has been exempted from the provi- 
sions of that Act were omitted by S. 5 of Act XI of 1924, 
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income-tax payable by liim shall, where necessary, be reduced so 
as not to exceed the aggregate of the following amounts, namely : — 

{a) the amount which would have been payable if his total 
income had been a sum less by one rupee than that limit, and 

(b) the amount by which his total income exceeds that 

sum. 

CHAPTER IV. 

Dbdxjctioks and Assessment. 

18. (1) Income-tax shall, unless othervdse prescribed in the 

Payment by deduc- <^‘^se of any Security of the Government of 
tion at source. India, be leviable in advance by deduction 

at the time of payment in respect of income chargeable under the 
follomng heads : — 

(1) “ Salaries and 

(«) “ Interest on securities.” 

(2) Any person responsible for paying any income char- 
geable under the head ” Salaries ” shall, at the time of payment, 
deduct income-tax on the amount payable at the rate applicable to 
the estimated income of the assessee under this head: 

Provided that such person may, at the time of making any 
deduction, increase or reduce the amount to be deducted under this 
sub-section for the purpose of adjusting any excess or deficiency 
arising out of any previous deduction or failure to deduct. 

^ [(2-A,) Notwithstanding anything hereinbefore contain- 
ed, for the purpose of making the deduction under sub-section (2), 
there shall be included in the amount payable any income charge- 
able under the head ‘ Salaries ’ which is payable to the assessee 
out of India by or on behalf of Government, and the value in 
rupees of such income shall be^calculated at the prescribed rate 
of exchange.] 

(3) The person responsible for paying any income charge- 
abe under the head ‘ ‘ Interest on securities ’ ’ shall, at the time of 
payment, deduct income-tax on the amount of the interest paya- 
ble at the maximum rate. 

(4) All sums deducted in accordance udth the provisions 
of this section shall, for the purpose of computing the income of 
an assessee, be deemed to be income received. 

(5) Any deduction made in accordance with the provisions 
of this section shall be treated as a payment of income-tax on 

(1) Tills sub-seetioii was added by S. 8 of Act XVI of 1926, 
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belialf of the person from whose income the dodnetion was made, 
or of the ownei* of the security, as the case may be, and credit 
shall be given to him therefor in the assessment, it any, made for ^ 

the following' year under this Act: 

Provided that, if such person or such owner oldains, in 
accordance vdth the provisions of this Act, a refund of any por- 
tion of the tax so deducted, no credit shall be given tor the amount 
of such refund. 

(6) All sums deducted in accordance with the provisions 

of this section shall be paid within the prescribed time by the 
person making the deduction to the credit of the Government of 
India, or as the [Central Board of Revenue]’ directs. ^ 

(7) If any such person does not deduct and pay the tax 
as required by this section, he shall, without prejudice to any 
other consequences which he may incur, be deemed to be perso- 
nally in default in respect of the tax. 

(8) The power to levy bj" deduction under this section shall 
be without prejudice to any other mode of recovery’. 

(9) Every’ person deducting income-tax in accordance with 
the provisions of sub-section (3) shall, at the time of payment of 
interest, furnish to the pei’son to whom the interest is paid a 
certificate to the effect that income-tax has been deducted, and 
specifying the amount so deducted, the rate at which the tax has 
been deducted, and such other particulars as may’ be prescribed. 


19. In the case of income chargeable tmder any’ other heads 
than those mentioned in sub-section (1) of 
section 18, and in any case where income-tax / 
has not been deducted in accordance with the 
provisions of that section, the tax shall be payable by the assessee 
direct. 

’’19-A The piincipal ofldcer of every compaiiy shall, on or 
before the 15th day of June in each year, 
regardteg°divi£nds.*'°*^ fumish to the prescribed ofiicer a return in 
the prescribed form and verified in the pre- 
scribed manner of the names and of the addresses, as entered in 
the register of shareholders maintained by the company’, of the 
shareholders to whom a dividend or aggregate dividends exceed- 
ing such amount as may be prescribed in this behalf has or have ' 


(1) These words were substituted for the words “ Board of lulaud Revenue ” bv 
8. '4 and Schedule of Act IV of 1924. V 

(2) This section was inserted by S. 2 of . Act XZIV of 1926. 
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Certificate by Com- 
pany to shareholders 
receiving dividends. 


been distributed during tlie preceding year and of the amount 
so distributed to each such shareholder.] 

20. The principal officer of every company shall, at the time 

of distribution of dividends, furnish to every 
person receiving a dividend a certificate to 
the effect that the company has paid or will 
pay income-tax on the profits which are being- 
distributed, and specifying such other particulars as may be pre- 
scribed. 

21. The prescribed person in the case of every Government 

Annual return. office, and the principal officer or the prescrib- 

ed person in the case of every local authori- 
ty, company or other public body or association, and every pri- 
vate employer shall prepare, and, within thirty days from the 
31st day of March in each year, deliver or cause to be delivered 
to the Income-tax Officer in the prescribed form, a return in writ- 
ing showing — 

(a) the name and, so far as it is known, the address, of 
every person who was receiving on the said 31st day of March, 
or has received during the year ending on that date, from the 
authority, company, body, association or private employer, as the 
case may be, any income chargeable tinder the head '' Salaries ” 
of such amount as may be prescribed; 

(b) the amount of the income so received by each such per- 
son, and the time or times at wffiich the same was paid; 

(c) the amount deducted in respect of income-tax from the 
income of each such person. 

22. (1) The principal officer of every company shall prepare 

Return of income. or before the fifteenth day of June 

in each year, furnish to the Income-tax Offi- 
cer a return, in the prescribed form and verified in the prescribed 
manner, of the total income of the company during the previous 
year : 

Provided that the Income-tax Officer may, in his discre- 
tion, extend the date for the delivery of the return in the case of 
any company or class of companies. 

(2) In the ease of any person other than a company whose 
total income is, in the Income-tax Officer’s opinion, of such an 
amount as to render such person Hable to income-tax, the Income- 
tax Officer shall serve a notice upon him requiring him to fornish, 
within such period, not being less than thirty days, as may be 
specified in the notice, a return in the prescribed form and ver|- 
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fled ill the prescribed maimer setting forth (along with such other 
particulars as may be provided for in the notice) his total income 
during the previous year. 

(3) If any person has not furnished a return within the 
time allowed by or under sub-section (1) or sub-section (2), or, 
having furnished a return under either of tho.se sub-sections, 2-' 
discovers any omission or wrong statement therein, he may fur- 
nish a return or a revised return, as the ease may be, at any time 
before the assessment is made, and any return so made shall be 
deemed to be a return made in due time under thi.s section. 

(4) The Income-tax Officer may serve on the principal offi- 
cer of any company or on any person upon whom a notice has been ^ 
served under sub-section (2) a notice requiring him, on a date 

to be therein specified, to produce, or cause to be produced, such 
accounts or documents as the Income-tax Officer may require. 

Provided that the Income-tax Officer shall not require the 
production of any accounts relating to a period more than three 
years prior to the previous year. 




23. (1) If the Income-tax Officer is satisfied that a return 

Assessment. made under section 22 is correct and com- 

plete, he shall assess the total income of the 
assessee, and shall determine the sum payable by him on the basis 
of such return. 

(2) If the Income-tax Officer has reason to believe that a 
return made under section 22 is incorrect or incomplete, he shall 
serve on the person who made the return a notice requiring him, 
on a date to be therein specified, either to attend at the Income- 
tax Officer ’s office or to produce, or to cause to be thei*e produced, 
any evidence on which such person may rely in support of the 
return. 

(3) On the day specified in the notice issued under sub- 
section (2), or as soon afterwards as may be, the Income-tax 
Officer, after hearing such evidence as such person may produce 
and such other evidence as the Income-tax Officer may require, 
on specified points, shall, by an order in writing, assess the total 
income of the assessee, and determine the sum payable by him on 
the basis of such assessment. 

(4) If the principal officer of any company or any other 
person fails to make a return under suh-section (1) or sub-sec- 
tion (2) of section 22, as the ease may be, or fails to comply 
with all the terms of a notice issued under sub-section (4) of the 
same section or, having made a return, fails to comply with all 
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the terms of a notice issued under sub-section (2) of this section, 
the Income-tax Officer shall make the assessment to the best of 
his judgment, A ., :i 


, Set-off 
coippating 


of loss in 
aggregate 


his Judgment, 

A' 24. (1) Where any assessee sustains a loss of profits or gains ^ 

in anv year under any of the heads mention-*'^'^.'' 

Set off of loss in ed ill section 6, he shall be entitled to have the, / 

in*^e!”^ agg>'egate amount of the loss set off against his income,'^ */f 

profits or gains under any other head in that 

year. 

(2) Where the assessee is a registered firm, and the ' 

sustained cannot wholly be set off under sub-section (1), any ^ 
member of such firm shall be entitled to have set off against any ^ ^ 
income, profits or gains of the year in which the loss was sustain- 
ed in respect of which the tax is payable by him such amount of 
the loss not already set off as is proportionate to his share in the 
firm. 


25. (1) Where any business, profession or vocation [on which 

income-tax was not at any time charged iin- 
dis1:Sed‘bushfi" ^ler the provisions of the Indian Income-tax 
Act, 1918] ‘ is discontinued in any yeai*, an 
assessment may be made in that year on the basis of the income, 
profits or gains of the period between the end of the previous 
year and the date of such discontinuance in addition to the assess- 
ment, if any, made on the basis of the income, profits or gains of the 


previous year. 

(2) Any person discontinuing any such business, profes- 
sion or vocation shall give to the Income-tax Officer notice of such 
discontinuance within fifteen days thereof, and, where any per- 
son fails to give the notice required by this sub-section, the In- 
come-tax Officer may direct that a sum shall be recovered from 
him by way of penalty not exceeding the amount of tax subse- 
quently assessed on him in respect of any income, profits or gains 
of the business, profession or vocation up to the date of its dis- 
continuance. 

(3) Where any business, profession or vocation * * * ® 

on which tax wns at any time charged under the provisions of the 
Indian Income-tax Act, 1918, is discontinued, no tax shall be paya- 
ble in respect of the income, profits and gains of the period be- 
tween the end of the previous year and the date of such discontinu- 

(1) These words were substituted for the words and figures * ^ commenced after the 

31st day of March, 1922/* by S. 6 of Act XI of 1924. ' 

(2) The words which- existence at the eommeiicement of iMs" Act,* and ** 

were omitted by ' ■ . . • ; --.I . ' 
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aiice, and the assessee may fiirthei’ elaim that the income, xnofits 
and gains of the pvevions year shall he deemed to have heeii the 
income, profits and gains of the said period. Whei-e any sitch 
claim is made, an assessment shall he made on the ha.sis of the 
income, profits and gains of the said period, ajal if an amount of 
ta.\' has already been paid in respect of tiie income, profits and 
gains of the pre\'ions year exceeding tiie ainonnt jtayalfie on the 
basis of such assessment, a refnnd shall he given of tht; diilorence. 


(4) Where an assessment is to he made under suh-seetion 

(1) or snh-se.etion(3), the Income-tax Officer may serve on the 
person whose income, profits and gains are to ])e^ assessed, or, in 
the case of a firm, on any person who was a meml:>er of such firm 
at the time of its diseontinnance. or, in the case ot a company, on 
the principal officer thereof, a notice containing all or any of the 
requirements which may he included in a notice n.Kler suh-seclion 

(2) of section 22, and the provisions of this Act shall, so far as 
may he, apply accordingly as if the notice were a notice issued 
under that suh-section. 


125-A. (1) Where, at the time of making an assessment under 
section 23, it is claimed by or <m behalf of any 
Assessment after par- member of a Hindu family hitherto undivid- 
titionof a Hindu undi- ^ partition lias taken place among 

the members ot such tamily, the Income-tax 
Officer shall make such inquiry thereinto as he may think fit, and, 
if he is satisfied that a separation of the members of the family 
has taken place and that the joint family property has been ftarti- 
tioned among the various members or groups of members in 
definite portions before the end of the previous year, he shall 
record an order to that effect: 

Provided that no sifch order shall be recorded until notices 
of the inquiry have been served on all the members of the family. 

(2) Where such an order has been passed, the Income- 
tax Officer shall make an assessment of the total income received 
by or on behalf of the joint family as such, as if no separation or 
partition had taken place, and each member or group of members 
shall, in addition to any income-tax for which he or it may he 
separately liable and notwithstanding anything contained in suh- 
section (1) of section 14, he liable for a share of the tax on the 
income so assessed according to the portion of the joint family 
property allotted to him or it; 


(1) Section 26- A inserted by section 4 of Act III of 1928. 
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and the Income-tax Officer shall make assessments accord- 
it"' ingly on the various members and groups of members in accord- 
ance with the provisions of section 23: 

Provided that all the separated members and groups of 
members shall be liable jointly and severally for the tax assessed 
on the total income received by or on behalf of the joint family 
as such. 

^26. (1) Where, at the time of making an assessment under 

Chanae in constitn- sectioii 23, it is found that a change has oc- 

tion o£ firm cuiTcd ill the Constitution of a firm or that 


a firm has been newly constituted, the assessments on the firm 
and on the members thereof shall, subject to the provisions of this 
Act, be made as if the firm had been constituted throughout the 
previous year as it is constituted at the time of making the assess- 
ment, and as if each member had received a share of the profits 
of that year proportionate to his interest in the firm at the time 
of making the assessment. 

(2) Where, at the time of making an assessment under sec- 
tion 23, it is found that the person carrying 
fii^isiness, profession or vocation has 
been succeeded in such capacity by another 
person, the assessment shall be made on such person succeeding, 
as if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the whole 


the profits for that year. 

^ ^ ... Where an assessee or, in the case of a company, the prin- 

.A ' cipal officer thereof, within one month 

Cancellation of as- from the seiwice of a notice cf demand issu- 
sho^n!"^ ed as hereinafter provided, satisfies the In- 

come-tax Officer that he was prevented by 
sufficient cause from making the return required by section 22, 
or that he did not receive the notice issued under sub-section (4) 
of section 22, or sub-section (2) of section 23, or that he had not 
a reasonable opportunity to comply, or was prevented by suffi- 
cient cause from complying, Avith the terms of the last-mentioned 
notices, the Income-tax Officer shall cancel the assessment and 
proceed to make a fresh assessment in accordance mth the provi- 
sions of section 23. 

- 28. (1) If the Income-tax Officer, the Assistant Commissioner 

Penalty for conceal- 0^* Commissioiier in the course of any 
ment of income. proceedings under this Act, is satisfied that 


Penalty for conceal- 
ment of income, 


(1) Section 26 was substituted for the old section of the same number by 
section 5 of Act III of 1928< • -r ' . ./ 
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an assessee lias concealed the particulars of his income, 
or has deliberately furnished inaccurate particnlia's of siuii 
income, and has thereby returned it below its real amount, 
lie may direct that the asses, see shall, in addition to the income- 
tax payable by him, pay by way of penalty a .sum not exceeding 
the amount of income-tax which would have been avoided it the 
income so returned by the assessee had been accented as tlie cor- 
rect income; 

Provided that no such order shall be made unless the asses- 
•see ha,s been heard, or has been given a reasonable opportunity of 
being heard: 

Provided, further, that no pro.secution for an offence against 
this Act shall he instituted in respect of the same facts on which 
a penalty has been imposed under this section. 

(2) An Assistant Commissioner or a Commissioner who 
has made an order under sub-section (1) shall forthwith send a 
copy of the same to the Income-tax Officei*. 

29. When the Income-tax Officer has determined a .sum to be 
Notice of demand. payable bv ail as.sessee under section 23, or 

when an order has been passed under sub- 
section (2) of section 25 or section 28 for the payment of a penal- 
ty, the Income-tax Officer shall servo on the assessee a notice of 
demand in the prescribed form specifying the sum so payable. 

30. (1) Any assessee objecting to the amount or rate at 

wliieh he is assessed under sedioii 23 or .sec- 
mtnt^OTdCT twfAcT^’ deifying bis liability to be asses.sed 

under tliis Act, or objecting to a refusal of 
an Income-tax Officer to make a fre.sh assessment under section 
27, or to any order against him under snb-seetion (2) of section 
25 or section 28, made by an Income-tax Officer, may appeal to the 
Assistant Commissioner against the assessment or against such 
refusal or order: 

Provided that no appeal shall lie in respect of an assess- 
ment made under sub-section (4) of section 23, or under that .sub- 
section read with section 27. 

(2) The appeal .shall ordinarily be presented ivithin thirty 
days of receipt of the notice of demand relating to the assessment 
or penalty objected to, or of the date of the refusal to make a 
fresh assessment under section 27, as the ease may be; hut the 
Assistant Commissioner may admit an appeal after the expira- 
tion of the period if he is satisfied that the appellant had sttffi- 
ciejit eanse for not presenting it wvithin that period. 
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(3) The appeal shall be in the prescribed form and shall 
be verified in the prescribed manner. 

31, (1) The Assistant Commissioner shall fix a day and place 
HKiriiig of appsii foi’ l^e hearing of the appeal, and may from 
time to time adjourn the hearing. 

(2) Tlie x\.ssistant Commissioner may, before disposing of 
any appeal, make such further inquiry as he thinks fit, or cause 
further inquiry to be made by the Income-tax Officer. 

(3) In disposing of an appeal the Assistant Commissioner 
may, in the case of an order of assessment, — 

(a) confirm, reduce, enhance or annul the assessment, or 

(b) set aside the assessment and direct the Income-tax 
Officer to make a fresh assessment after making such further in- 
quiry as the Income-tax Officer thinks fit or the Assistant Com- 
missioner may direct, and the Income-tax Officer shall thereupon 
proceed to make such fresh assessment, 

or, in the cases of an order under sub-section (2) of section 25 or 
section 28, 

(c) confirm, cancel or vary such order ; 

Provided that the Assistant Commissioner shall not en- 
hance an assessment unless the appellant has had a reasonable 
opportunity of showing cause against such enhancement. 




32. (1) Any assessee objecting to an order passed by an 

. . . Assistant Commissioner under section 28 or 

Appeals against or- , . , . t 

ders of Assistant Com- to an Older enhaiiciiig bis assessment under 
missioner. sub-sectioii (3) of sectioii 31, may appeal to 

the Commissioner vithin thirty days of the making of such order.. 

(2) The appeal shall be in the prescribed form and shall 
be verified in the prescribed manner. 

(3) In disposing of the appeal the Commissioner may, after 
giving the appellant an opportunity of being heard, pass such 
orders thereon as he thinks fit. 

33. (1) The Commissioner may of his own motion call for 

the record of any proceeding under this Act 
Power of review. which has been taken by any authority sub- 

ordinate to him or by himself when exercising 
the powers of an Assistant Commissioner under suh-section (4) of 
.section 5. 

(2) On receipt of the record the Commissioner may make 
such inquiry or cause such inquiry to he made and, subject' to the 



90 


THE INCOME-TAX ACT. 


provisions of this Act, may pass such orders thereon as he thinks 
fit: 

Provided that he shall not pass any order preiudicial to an 
assessee mthont hearing him or giving him a reasonable opportu- 
of being heard. 

' 34 . If for any reason income, profits or gains chargeable to 
income-tax has escaped assessment in any 
Income escaping year, or has been assessed at too low a rate, 
the Income-tax Officer may, at any time with- 
in one year of the end of that year, serve on the person liable to 
pay tax on such income, profits or gains, oi*, in the case of a com- 
pany, on the principal officer ther‘eof, a notice containing all or 
any of the requirements which may be included in a notice under 
sub-section (2) of section 22, and may proceed to assess or re- 
a ssess such income, profits or gains, and the provisions of this 
Act shall, so far as may be, apply accordingly as if the notice were 
a notice issued under that sub-section: 

Provided that the tax shall be charged at the rate at which 
it would have been charged bad the income, profits or gains not 
escaped assessment or full assessment, as the case may be. 

35. (1)’^ The Commissioner or Assistant Commissioner may, 

at any time within one year from the date 
order passed by him in appeal or, in 
the case of the Commissioner, in revision un- 
der section 33 and the Income-tax Officer may, at any time wnthin 
one year from the date of any demand made upon an assesses, on 
his own motion rectify any mistake apparent from the record of 
the appeal, revision or assessment, as the case may he, and shall 
within the like period rectify any such mistake which has been 
brought to his notice by the^ assesses. 

Provided that no such rectification shall be made, having 
the effect of enhancing an assessment unless the Commissioner, 
the Assistant Commissioner or the Income-tax Officer, as the case- 
may he, has given notice to the assessee of his intention so to do 
and has allowed him a reasonable opportunity of being heard. 

(2) Where any such rectification has the effect of reduc- 
ing the assessment, the Income-tax Officer shall make any refund 
which may be due to such assessee. 

(1) Tlie words in italics were inserted by section 6 of Act III of 1928. 

(2) Tlie word ^ tlie ^ was substituted for the word ^ such ' by section 6 of Act 

III of 1928. : . / . ' 
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animosity. Frauds in assessment and collection went hand in 
hand with extortion in return for real or supposed exemption. 
Inquisition into private affairs, fabrication of false accounts where 
true ones did not exist or were inconvenient, acceptance of false 
returns, rejection of honest ones, unequal treatment of the similar- 
ly circumstanced, all these more or less prevailed. The tax 
reached numbers not really liable, for zamindars illegally re- 
covered it from tenants and masters from servants, while under- 
lings enriched themselves by the threat of a summons. Acts XXT 
of 1861 and XVI of 1862, while affording relief in some respects, 
practically stereotyped many inequalities and heart-burnings. In 
later years, the system of assessment by broad classes was an 
improvement on the earlier complications, but the advance of 
local officers towards equitable assessment was perpetually being 
cancelled by the alterations in rate and liability. 

Renewed direct taxation in British India thus made a false 
start, from which it did not easily recover. Possibly, with time 
and care, a great improvement might have been effected, if the 
law had remained unaltered. But, unluckily, with its too English 
form, came the idea that the tax was to be, as in England a con- 
venient means of rectifying Budget inequalities, and a great re- 
serve in every financial or national emergency. In consequence 
of this idea, incomes between Es. 200 and 500, which had been 
taxed at 2 per cent, in 1860, were exempted in 1862, the 4 per cent, 
rate was reduced to 3 per cent, in 1863, and the whole tax was 
dropped in 1865. In 1867 it re-appeared in the modified form of 
a license-tax, at the rate of only 2 per cent, at most, but reaching 
down again to incomes of Rs. 200. In 1868 it became a certificate- 
tax, at rates a fifth lower, and again commencing with a Rs. 500 
limit. In 1869 it became once more a full-blown income-tax at 
1 per cent, on all incomes and profits of Rs. 500 and upwards. 
In the middle of the same year it was suddenly nearly doubled. In 
1870 a further rise to fully 3| per cent, occurred; but with better 
times, the rate fell in 1871 to 1|24 per cent., with a limit of Rs. 750, 
and in 1872 the limit was further relaxed to Rs. 1,000 and upwards. 
In 1873 came a second period of total abolition, to be succeeded 
from 1877-78 by a new series of Acts, Along with the changes in 
rate and incidence just described, came changes in name, form, 
classification and procedure. With one object or another, twenty- 
three Acts bn the subject were passed between 1860 and 1886. 
1—2 
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the members, debenture-holders or mortgagees of any company 
or of any entiy in such register. 

CHAPTER V. 


Guardians, 
and agents. 


trustees 


Liability in Special Cases. 

40. In the case of any guardian, trustee or agent of any 
person being a minor, lunatic or idiot or re- 
siding out of British India (all of which per- 
sons are hereinafter in this section included 

in the term beneficiary) being in receipt on behalf of such bene- 
ficiary of any income, profits or gains chargeable under this Act, 
the tax shall be levied upon and recoverable from such guardian, 
trustee or agent, as the case may be, in like manner and to the 
same amount as it would be leviable upon and recoverable from 
any such beneficiary if of full age, sound mind, or resident in 
British India, and in direct receipt of such income, profits or 
gains, and all the provisions of this Act shall apply accordingly. 

41. In the ease of income, profits or gains chargeable under 

this Act which are received by the Courts of 
^^Courts of Wards, Wards, the Administrators-General, the Offi- 
cial Trustees or by any receiver or manager 
(including any person whatever his designation who in fact 
manages property on behalf of another) appointed by or under 
any order of a Court, the tax shall be levied upon and recoverable 
from such Court of Wards, Administrator-Oeneral, Official 
Trustee, receiver or manager in the like manner and to the same 
amount as it would be leviable upon and recoverable from any 
person on whose behalf such income, profits or gains are received, 
and all the provisions of this Act shall apply accordingly. 

42. (1) In the case of any person residing out of British 

India, all profits or gains accruing or arising, 
to such person, whether directly or indirect- 
ly, through or from any business connection or property in British 
India, shall be deemed to be income accruing or arising within 
British India, and shall be chargeable to income-tax in the name 
of the agent of any such person, and such agent shall be deemed 
1o be, for all the purposes of this Act, the assessee in respect of 
such income-tax: _ 

Provided that any arrears of tax may be recovered also in 
accordance with the provisions of this Act from any assets of the 
non-resident person which are, or may at any time come, within 
British India. 


Non residents. 
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(2) Where a person not resident in British India, and not 
being a British subject or a firm or company constituted within 
His Majesty’s dominions or a branch thereof, carries on business 
with a person resident in British India, and it appears to the In- 
come-tax Officer or the Assistant Commissioner, as the case may 
be, that owing to the close connection between the resident and the 
non-resident i>erson and to the substantial control exercised by 
the non-resident over the resident, the course of business between 
those persons is so arranged, that the business done by the resi- 
dent in pursuance of his connection with the non-resident pro- 
duces to the resident either no profits or less than the ordinary 
profits which might be expected to arise in that business, the pro- 
fits derived therefrom or which may reasonably be deemed to have 
been derived therefrom, shall be chargeable to income-tax in the 
name of the resident person who shall be deemed to be, for all the 
purposes of this Act, the assessee in respect of such income-tax. 

(3) Where any profits or gains have accrued or arisen to 
any person directly or indirectly from the sale in British India 
by him or by any agency or branch on his behalf of any merchan- 
dise exported to British India by him or any agency or branch 
on his behalf from any place outside British India, the profits or 
gains shall be deemed to have accrued and arisen and to have 
been received in British India, and no allowance shall be made 
under sub-section (2) of section 10 in respect of any buying or 
other co mmi ssion whatsoever not actually paid, or of any other 
amounts not actually spent, for the purpose of earning such pro- 
fits or gainsd 

43. Any person employed by or on behalf of a person re- 

siding out of British India, or having any 
personTtreated as”suck busiiiess conuectioii with such persoii, or 

through whom such person is in the receipt of 
any income, profits or gains upon whom the Income-tax Officer has 
caused a notice to be served of his intention of treating him as the 
agent of the non-resident person shall, for all the purposes of 
this Act, be deemed to be such agent : 

Provided that no person shall be deemed to be the agent of 
a non-resident person, unless he has had an opportunity of being 
heard by the Income-tax Officer as to his liability. 

44. M^here any business, profession or vocation carried on 

liability in case of a discontinued, every person 

discontinued tirra or who was at the time of such discontinuance a 
partnership. member of such firm shall be jointly and seve- 

(1) Bub-section (3) was inserted by Bee, 7 of Act III of 1928. 
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liability to tax of 
occasional shipping. 


Return of profits and 
gains. 


rally liable for tbe amount of the tax payable in respect of the 
iiieome, profits and gains of the firm. 

^[CHAPTER V-A.] 

Special Proyisioi?is relating to certain classes op shipping. 

44-A. The provisions of this Chapter shall, notwithstanding 
anything contained in the other provisions of 
this Act, apply for the purpose of the levy 
and recovery of tax in the ease of any per- 
son who resides out of British India and carries on business in 
British India in any year as the owner or charterer of a ship 
(such person hereinafter in this Chapter being referred to as the 
principal), unless the Income-tax Officer is satisfied that there is 
an agent of such principal from whom the tax will be recovera- 
ble in the following year under the other pro\dsions of this Act. 

44-B. (1) Before the departnre from any port in British 

India of any ship in respect of which the pro- 
visions of this Chapter apply, the master of 
the ship shall prepare and furnish to the In- 
come-tax Officer a return of the full amount paid or payable to 
the iDriucipal, or to any person on his behalf, on account of the 
carriage of all passengei's, live-stock or goods shipped at that 
port since the last arrival of the ship thereat. 

(2) On receipt of the return, the Income-tax Officer shall 
assess the amount referred to in sub-section (1), and for this 
purpose may call for such accounts or documents as he may re- 
quire, and one-twentieth of the amount so assessed shall be deem- 
ed to be the amount of the profits and gains accruing to the prin- 
cipal on account of the carriage of the passengers, live-stock and 
goods shipped at the port. 

(.3) When the profits and gains have been assessed as afore- 
said, the Income-tax Officer shall determine the sum payable as 
tax thereon at the rate for the time being applicable to the total 
income of a company, and such sum shall be payable by the master 
of the ship, and a port-cleai-anee shall not be granted to the ship 
until the Customs-collector, or other officer duly authorized to 
grant the same, is satisfied that the tax has been duly paid. 

44-0. Nothing in this Chapter shall be deemed to prevent a 
principal from claiming, in any year following 
Adjttstment. wMch any pajment has been made on 

his behalf under this Chapter, that an assessment be made of his 
(1) Chapter V-A wag ingerted. ty 8. 3 of Act XXVII of 1923,. Genl. Acts, Vol. IX. 



total income in the previous year, and that the tax payable on tin 
basis thereof be determined in accordance %vith the other provi 
sions of this Act, and, if he so claims, any such pajonent as afore 
said shall be treated as a payment in advance of the tax and th( 
difference between the sum so paid, and the amount of tax foiun 
payable by him shall be paid by him or refunded to him, as th( 
case may be. 

CHAPTER VI. 


Eecoveky of Tax axd Pex.alties. 


% , 1 ^ • 

45. Any amount specified a|^n^^|y^in a notice of demanc 

/j under^e&oir 29 or an order under section 31 
Tax when pajabie. . gggtioii 32 01 * sectioii 33, sliall be paid mth 

in the time, at the place and to the person mentioned in the notict 
or order, or if a time is not so mentioned, then on or before tin 
first day of the second month following the date of the service o: 
the notice or order, and any assessee failing so to pay shall b< 
deemed to be in default, provided assessee ha; 

presented an appeal under section 30j^ the Income-tax Officer mai 
in his discretion treat the assessee as not being in default as lonj 
as such appeal is undisposed of. 


46. (1) "When an assessee is in default in making a paymen 

of income-tax, the Income-tax Officer may ii 
his discretion direct that, iii addition to th( 


Mode and time of 
recovery. 


■amount of the arrears, a sum not exeeediui 


that amount shall be recovered from the assessee by way of pe 
nalty. 

(1-A) For the purposes of sub-section (1) the Income-tai 
Officer may direct the recovery of any sum less than the amoun 
of the arrears and may enhance the sum so directed to be recover 
ed from time to time in the case of a continuing default, so how 
ever that the total sum so directed to be recovered shall not exceec 
the amount of the arrears payable.^ 

(2) The Income-tax Officer may forward to the Collectoi 
a certificate under his signature specifying the amount of arrears 
due from an assessee, and the Collector, on receipt of such certi 
ficate, shall proceed to recover from such assessee the amoun 
specified therein as if it were an arrear of land revenue. 

(3) In any area with respect to which the Commissionei 
has directed that any arrears may be recovered by any procest 


(1) Sub-section (1*A) was inserted by Sec. 8 of Act III of 1^)28, 
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enforceable for the recovery of an arrear of any municipal tax 
or local rate imposed under any enactment for the time being in ' 
force in any part of the province, the Income-tax Officer may pro- 
ceed to recover the amount due by such process. 

(4) The Commissioner may direct by what authority any 
powers or duties incident under any such enactment as aforesaid 
to the enforcement of any process for the recovery of a municipal 
tax or local rate shall be exercised or performed when that pro- 
cess is employed under sub-section (3). 

(5) If any assessee is in receipt of any income chargeable 
under the head “ Salaries,” the Income-tax Officer may require 
any person paying the same to deduct from any payment subse- r- 
quent to the date of such requisition any arrears due from such 
assessee, and such person shall comply with any such requisition, 
and shall pay the sums so deducted to the credit of the G-overnment 

of India, or as the [Central Board of Eevenue]^ directs. 

( 6 ) The Local Government may direct, with respect to 
any specified area, that income-tax shall be recovered therein, with, 
and as an addition to, any municipal tax or local rate by the same 
person and in the same manner as the municipal tax or local rate 
is recovered. 

(7) Save in accordance with the pi’o visions of sub-section 
(1) of section 42, no proceedings for the recovery of any sum 
payable under this Act shall be commenced after the expiration 
of one year from the last day of the year in which any demand is 
made under this Act. 

47 . Any sum imposed by way of penalty under the proffisions y % 

_ of sub-section (2) of section 25, section 28 or 

Recovery o penalties, sub-section (1) of Section 46, shall be recover- 

able in the manner provided in this Chapter for the recovery 
of arrear of tax. 

CHAPTEE VII. 

EEFunns. 

48 . (1) If a shareholder in a company who has received any 

Refunds dividend therefrom satisfies the Income-tax 

Officer that the rate of income-tax applicable 
to the profits or gains of the company at the time of the declara- ^ 
tion of such dividend is greater than the rate applicable to his , 4 , 

(1) These words were substituted for the words “Board of Inland Revenue “ by 
S. 4 and 8ch. of Act IV of 1924. 
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total income of the year in which snch dividend was declared, he 
shall, on production of the certificate received by him under the 
provisions of section 20, be entitled to a refund on the amount of 
such dividend (including the amount of the tax thereon) ealcu- 
lated at the difference between those rates. 

(2) If a member of a registered firm satisfies the Income- 
tax Officer that the rate of income-tax applicable to his total income 
of the previous year was less than the rate at which income-tax 
has been levied on the profits or gains of the firm of that year, 
he shall be entitled to a refund on his share of those profits or 
gains calculated at the difference between those rates., 

(3) If the owner of a security from the interest on which, 
or any person from whose salary, income-tax has been deducted 
in accordance with the provisions of section 18, satisfies the Income- 
tax Officer that the rate of income-tax applicable to his total 
income, profits and gains wherever arising, accruing or received, 
eome-tax has been charged in making such deduction in that year, 
he shall be entitled to a refund on the amount of interest or salary 
from which such deduction has been made calculated at the diffe- 
rence between those rates. 

(4) For the purposes of this section, ‘ total income ’ in- 
cludes, in the case of any person not resident in British India, all 
income, profits and gains wherever arising, accruing or received, 
wliich, if arising, accruing or received in British India, would be 
included in the computation of total income under section 16,^ 

(5) Nothing in this section shall entitle to any refund any 
person not resident in British India who is neither a British sub- 
ject as defined in section 27 of the British Nationality and Status 
of Aliens Act, 1914,- nor a subject of a State in India.^ 

49. (1) If any person who has paid Indian income-tax for 

any year on any part of his income proves to 


Relief in respect of 
(Jnited Kingdom in- 
come-tax. 


the satisfaction of the Income-tax Officer that 
he has paid United Kingdom income-tax for 


that year in respect of the same part of his 
income, and that the rate at which he was entitled to, and has 
obtained, relief under the provisions of section 27 of the Finance 
Act, 1920,® is less than the Indian rate of tax charged in respect 
of that part of Ms income, he shall be entitled to a refund of a 
■ sum calculated on that part of Ms income at a rate equal to the 
difference between the Indian rate of tax and the rate at which 
he was entitled to, and obtained, relief under that section: 

(1) Sub-sections (4) and (5) were inserted bj See. 9 of Act III of 1928, 

(2) 4 and 5 Geo. V, Oh. 17, 

(3) 10 11 Geo. V, Ch. IS. 

* i—ia 
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Provided that the rate at which the refund is to be given 
shall not exceed one-half of the Indian rate of tax. 

(2) In sub-section (1) — 

(а) the expression “ Indian Income-tax ” means^ income- 
tax and super-tax charged in accordance with the provisions of 
this Act; 

(б) the expression “ Indian rate of tax ” means the amount 
of the Indian income-tax divided by the income on which it was 
charged ; 

(c) the expression “ United Kingdom income-tax ” means 
income-tax and super-tax chargeable in accordance with the pro- 
visions of the Income-tax Acts. 

50. No claim to any refund of income-tax under this Chapter 
shall be allowed, unless it is made within one 
Limitation of claims year from the last day of the year in which 
tor refund. recovered. 

CHAPTER VIIL 
Offexces and Penalties. 


Failure to make pay 61. If a persoii fails wlthout reasonable 

cm sor deliver returns 

cr statements or allow C3,US0 Or 6XCUS6 
inspection. 

(a) to deduct and pay any tax as required by seetiou 18 
or under sub-section (5) of section 46; 

(b) to furnish a certificate required by sub-section (9) of 
section 18 or by section 20 to be furnished; 

(c) to furnish in due time any of the returns mentioned in 
^[section 19-A], section 21, section 22, or section 38; 

(d) to produce, or cause to be produced, on or before the 
date mentioned in any notice under sub-section (4) of section 22, 
such accounts and documents as are referred to in the notice ; 

(e) to grant inspection or allow copies to be taken in ac- 
cordance with the provisions of section 39, 

he shall, on conviction before a Magistrate, be punishable with 
fine which may extend to ten rupees for every day duiing which 
the default continues. 


52. 


F alse .statement 
declaration. 


If a person makes a statement in a verification mention- , 
ed in ^[section 19-A or] section 
section (3)^<^gctmn Ip. or sub-section (2) of 
section 32 wmch i^ mlse, and which he either 


(1) Tliese words and figures were inserted by S. 3 of Act XXIV of 1&26. 

(2) These words and figures were inserted by S. 4 of iiiS. 
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knows or believes to be false, or does not believe to be true, be 
shall be deemed to have committed the offence described in sec- 
tion 177 of the Indian Penal Oode.^ 


53. (1) A person shall not be proceeded against for an offence 

Prosecution to be at under sectioii 51 or section 52 except at the 
Commissioner. instance of the Assistant Commissioner. 

(2) The Assistant Commissioner may stay any such pro- 
ceeding or compound any such offence. 


54. (1) All particulars contained in any statement made, 

return furnished or accounts or documents 
. , produced under the provisions of this Act, or 
ation by a public ser- m any evidence given, or amaavit or deposi- 
tion made, in the course of any pro- 
ceedings under this Act other than proceedings 
under this Chapter, or in any record of any assessment proceed- 
ing, or any proceeding relating to the recovery of a demand, pre- 
pared for the purposes of this Act, shall be treated as confiden- 
tial, and notwithstanding anything contained in the Indian Evi- 
dence Act, 1872," no Court shall, save as provided in this Act, be 
ehtitled to require any public servant to produce before it any such 
return, accounts, documents or record or any part of any such 
record, or to give evidence before it in respect thereof. 

(2) If a public servant discloses any jiarticnlars contained 
in any such statement, return, accounts, documents, evidence, affi- 
davit, deposition or record, he shall be punishable with imprison- 
ment which may extend to six months, and shall .also be liable to 
fine: 

Provided that nothing in this section shall apply to the dis- 
closure — 

(а) of any such particulars for the purposes of a prose- 
cution under section 193 of the Indian Penal Code^ in respect of 
any such statement, return, accounts, documents, evidence, affida- 
vit or deposition, or for the purposes of a prosecution under this 
Act, or 

(б) of any such particulars to any person acting in the 
execution of this Act where it is necessary to disclose the same to 
him for the purposes of this Act, or 


(1) XLV of 1860. 
(8) I of 1872. 
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(c) of any sueli particulars occasioned by the lawful em- 
ployment under this Act of any process for the service of any 
notjjCe or the recovery of any demand, or , 

(d) of such facts, to an authorized officer of the United 
Kingdom, as may be necessary to enable relief to be given under 
section 27 of the Finance Act, 1920,^ or a refund to be given under 
section 49 of this Act: 


Provided, further, that no prosecution shall be instituted 
under this section except with the previous sanction of the - ^ 
Commissioner. ^ 

AFTER IX. 


> / 

^ . /f.jL 

. i CHAPTER IX. 

^ SupebTax. 

65, ^in addition to the income-tax charged for any year, there 
shall be charged, levied and paid for that year 
Charge of super tax. • respect of the total income of the previous 
year of any ^[individual, Hindu undivided family, company, un- 
registered firm or other association of individuals, not being a re- 
gistered firm], an additional duty of income-tax (in this Act 
referred to as super-tax) at the rate or rates laid down for that 
year by Act® of the Indian Legislature : 

Provided that, where the profits and gains of an imregis- 
tered firm have been assessed to super-tax, super -tax shall not be 
payable by an individual having a share in the firm in respect of 
the amount of such profits and gains which is proportionate to 
his share. 

56. Subject to the provisions of this Chapter, the total in- 
come of any ^[individual, Hindu undivided 
family, company, unregistered firm or other 
association of individuals] shall, for the pur- 
poses of super-tax, be the total income as assessed for the 
purposes of income-tax, and where an assessment of total income 
has become final and conclusive for the purposes of income-tax 


To a- income tor pur- 
poses of Super-tax. 


(1) 10 & 11 Geo. Y, Ch. 18. 

(g) Tliese words were substituted for the words * ^ individual, unregistered firm, 
Hindu undivided family or company with effect from 1st April 1923, by S. 7 of 
Act XI of 1924. 

(3) 8^6 Finance Acts and Schedule relating to Super-tax. 

.. (4> These . words were substituted for the words ‘‘ indmdual, unregistered 
firm, Hindu undivided family or company by S. 8 of Act XI of 1924 with effect 
from 1st April 1923. 
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for any year, tlie assessment shall also be final and conclusive for 
the purposes of super-tax for the same year. 

' 5 ? # =» # , # #1 

67. (1) In the case of any -[person] residing out of British 

India who is a member of a registered firm, 
Non resident partners aud whose share of the pi’ofits from such firm 
and shareholders. jg liable to siipei'-tax, the remaining members 

of such firm who are resident in British India shall be jointly and 
severally liable to pay the super-tax due from the non-resident 
member in respect of such share. 

®[(2) Where the Income-tax Officer has reason to believe 
that any person, who is a shareholder in a company, is resident 
out of British India and that the total income of such person will 
in any year exceed the maximum amount which is not chargeable 
to super-tax under the law for the time being in force, he may, by 
order in writing, require the principal officer of the company to 
deduct at the time of payment of any dividend from the company 
to the shareholder in that year super-tax at such rate as the 
Income-tax Officer may determine as being the rate applicable in 
respect of the income of the shareholder in that year. • 

(3) If in any year the amount of any dividend or the 
aggregate amount of any dmdends paid to any shareholder by a 
company (together with the amount of any income-tax payable 
by the company in respect thereof) exceeds the maximum amount 
of the total income of a person which is not chargeable to super- 
tax under the law for the time being in force, and the principal 
officer of the company has not reason to believe that the share- 
holder is resident in British India, and no order under sub-section 
(2) has been received in respect of such shareholder by the princi- 
pal officer from the Income-tax Officer, the principal officer shall at 
the time of payment deduct super-tax on the amount of such excess 
at the rate which would be applicable under the law for the time 
being in force if the amount of such dividend or dividends (to- 
gether with the amount of such income-tax as aforesaid) consti- 
tuted the whole total income of the shareholder.] 


••(1) The proviso which was added by S. 2 of Act V of 1925, was omitted by 
See. 10 of Act III of 1928. 

(2) This word was substituted ior the word ‘assesses’ by 8. 6 of Act XXIV 
of 1926. ■ 

(3) Sub-seetions (2) and (3) were substituted for the original sub-section (2) 
by S. 5 of Act XXIV of 1926, ? : , ; . 



102 


THE INCOME-TAX ACT. 


^[(4)] Where any person pays any tax under the provisions 
of this section on account of ^[another person] who is residing 
out of British India, credit shall be given therefor in deternaining 
the amount of the tax to be payable by any agent of such non- 
resident ^[person] under the provisions of sections 42 and 43. 

58. (I) All the provisions of this Act, except section 3, the 

proviso to sub-section (1) of section 7, the 
Application of Act to pi'ovisos to scctioii 8, sub-section (2) of sec- 
snpet-tax. sections 15, 17, 18, 19, 20, 21 and 

48 shall apply, so far as may be, to the charge, assessment, 
collection and recovery of super-tax. 

^[Provided that sub-sections (4) to (9) of section 18 shall 
apply, so far as may be, to the assessment, collection and recovery 
of super-tax under sub-section (2) or sub-section (3) of section 
57.] 

(2) Save as provided in .section 57, super-tax shall be 
payable by the assessee direct. 


CHAPTEE X. 

Miscellaneous. 

59. (1) The ® [Central Board of Revenue] may, subject to the 

control of the Governor-G-eneral in Council, 
Power tu mdice rules. rules for carrying out the purposes of 

this Act and for the ascertainment and determination of any class 
of income. Such rules may be made for the whole of British 
India or for such part thereof as may be specified. 

(2) Without prejudice to the generality of the foregoing 
power, such rules may — 

(a) prescribe the manner in which, and the procedure by 
which, the income, profits and gains shall be arrived at in the case 
of — 

(i) incomes derived in part from agriculture and in part 
from business ; 

(ii) insurance companies; 

{in) persons residing out of British India ; 

(&) prescribe the procedure to be followed on applications 
for refunds ; 

(1) Original sub-section (3) was re-numbered (4) and tixe words another 
person and person were substituted for tbe words an assessee ' and assessee ’• 
ire^cWly by S, 5 of Act XXTV of ,1926. 

(2) TMs proviso was added by B. 6 of Act XXIV of 1926. 

(3) These words were substituted for the words Board of Inland Beveime 

S.'"4 and Bob. of iiel IT of ’-r '•* • 



(c) provide for snch arrangements with His Majesty’s 
Government as may be necessary to enable the appropriate relief 
to be granted under section 27 of the Finance Act, 1920/ or under 
section 49 of this Act; 

(d) prescribe the year which, for the purpose of relief 
under section 49, is to be taken as corresponding to the year of 
assessment for the purposes of section 27 of the Finance Act, 
1920; ^and 

(e) provide for any matter which by this Act is to be 
prescribed. 

^[(3) In cases coming under clause (a) of sub-section 
(2), where the income, profits and gains liable to tax cannot be 
definitely ascertained, or can be ascertained only with an amount 
of trouble and expense to the assessee which, in the opinion of 
the Central Board of Eevenue, is unreasonable, the rules made 
under that sub-section may— 

(a) prescribe methods by w-hieh an estimate of such in- 
come, profits and gains may be made, and 

(b) in eases coming under sub-clause (i) of clause (a) of 
sub-section (2), prescribe the proportion of the income which 
shall be deemed to be income, profits and gains liable to tax, 

and an assessment based on such estimate or proportion shall be 
deemed to be duly made in accordance with the provisions of this 
Act.] 

(4) The power to make rules conferred by this section 
shall, except on the first occasion of the exercise thereof, be 
subject to the condition of previous publication. 

(5) Rules made under this section shall be published in 

the Gazette of India, and shall thereupon have effect as if enacted 
in this Act. . '■ ' 

60, The Governor-General in Council may, by notification in 

the Gazette of India, make an exemption, re- 
Power to make ex- ductiou in rate or other modification, in respect 
emptions, etc. income-tax in favour of any class of in- 

come, or in regard to the whole or any part of the income of any 
class of persons. 

61. Any assessee, who is entitled or required to attend before 

any income-tax authority in connection with 
Appearance by au- any proceedings under this Act, may attend 
thonsed representative either in persou or by any person authorised 

by him in writing in this behalf. 

(1) 10 & 11 Geo. V, Oh. 18. • 

(2) Inserted by the Inoome-to (Amendment) Act, 1927 (XXVIXI of .1927)-, 
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Receipts to be given. 

63 , 

Service of notices. 


62. A receipt shall be given for any 

money paid or recovered under this Act. 

(1) A notice or requisition under this Act may be served 
on the person therein named either by post or, 
as if it were a summons issued by a Court, 
under the Code of Civil Procedure, 1908.^ 

(2) Any such notice or requisition may, in the case of a 
firm or a Hindu undivided family, be addressed to any member 
of the firm or ®[to the] manager, or any adult male member of the 
family ®[and, in the case of any other association of individuals, 
be addressed to the principal officer thereof] . 

64. (1) mere an assessee carries on business at any place, 

he shall be assessed by the Income-tax Officer 
Place of assessment. area ill wHch that place is situate or, 

where the business is carried on in more places than one, by the 
Income-tax Officer of the area in which his jirincipal place of 
business is situate. 

(2) In all other cases, an assessee shall be assessed by the 
Income-tax Officer of the area in which he resides. 

(3) Where any question arises under this section as to the 
place of assessment, such question shall be determined by the 
Commissioner, or, where the question is between places in more 
provinces than one, by the Commissioners concerned, or, if they 
are not in agreement, by the [Central Board of Revenue]'*: 

Provided that, before any such question is determined, the 
assessee shall have had an opportunity of representing his views. 

(4) Notwithstanding anything contained in this section, 
every Income-tax Officer shall have all the powers conferred by or 
under this Act on an Income-tax Officer in respect of any income, 
profits or gains accruing, or arising or received within the area 
for which he is appointed. 

65. Every person deducting, retaining or paying any tax in 

indemnit - pursuaiice of tMs Act ill respect of income be- 

” * longing to another person is hereby indemni- 

fied for the deduction, retention or payment thereof. 


• ' (1) V of 1908. 

(2) These words were substituted for the words on the by S. 2 and Sch. 
I of Aet YII of 1924, 

(3) These words .were inserted by S. 9 of Aet XI of 1924. 

(4) These words were substituted for the words ''Board of Inland Eevenue/' 

by,S^}4;a^d if.;:Act W of . • : , . 
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66. (1) If, in the course of any assessment under this Act 

i - statement of case by or auv lumceeding in coimection therewith 
Commissioner to High other than a proceeding under Chapter VIII, 
a question of law arises, the Commissioner 
may, either on his own motion or on reference from any Income- 
tax authority subordinate to him, draw up a statement of the case 
and refer it with his own opinion thereon to the High Court. 


,an order uiiden 

sectioiv^i or secuoii oz, me assessee iii respecroi wliom tlie order 

was passed may, by application accompanied by a fee of one 
hundred rupees or such lesser sum as may be prescribed, require 
the Commissioner to refer to .thejbligh Court any question of 
law arising out of such order'^s^^Hhe Commissioner shall, within 
one month of the receipt of such application, draw up a state- 
ment of the case and refer it Anth his own opinion thereon to the 
High Court : 


Provided that, if, in exercise of his power of revisioiP un- 
der section 33, the Commissioner decides the question, the assessee 
may withdraw his application, and if he does so, the fee paid 
shall be refunded. 


(3) If, on any application being made under sub-section 
(2), the Commissioner refuses to state the ease on the ground 
ihat no question of law arises, the assessee may ^[within six 
months from tlie date on which he is served with notice of the 
refusal] apply to the High Court, and the High Court, if it is 
not satisfied of the correctness of the Commissioner’s decision, 
niay require the Commissioner to state the case and to I'efer it, 
T and, on receijit of any such recjuisition, the Commissioner shall 

I state and refer the case accordingly. 

]■ (4) If the High Court is not satisfied that the statements 

in a case referred under this section are sufficient to enable it to 
determine the question raised thereby, the Court may refer the 
case back to the Commissioner by whom it was stated to make 
fueh additions thereto or alterations therein as the Court may 
' direct in that behalf. 

; ' (5) The High Court upon the hearing of any such case 

! shall decide the questions of law raised thereby, and shall deliver 

, , . its judgment thereon containing the grounds on which such deci- 
sion is founded, and shall send to the Commissioner by whom 

’ w ^ 

(1) The word * ^ revision ^ ^ was substituted for the word ^‘review” by S. 11 of 
Aet III of 1928. 

(2) These words were inserted by B. 1.0 of Act XI of 1924, 

■' I— 14 ' ■ ■ 
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the ease was stated a copy of snch judgment under the seal 
of the Court and the signature of the Registrar, and the Commis- 
sioner shall dispose of the case accordingly, or, if the case arose 
on a reference from any Income-tax authority subordinate to 
him, shall forward a copy of such judgment to such authority 
who shall dispose of the case conformably to such judgment. 

(6) Where a reference is made to the High Court on the 
application of an assessee, the costs shall be in the discretion of 
the Court. 

(7) Notwithstanding that a reference has been made under 
this section to the High Court, income-tax shall be payable in 
accordance \\dth the assessment made in the case ; 

Provided that, if the amount of an assessment is reduced 
as a result of such reference, the amount overpaid shall be re- 
funded with such interest as the Commissioner may allow. 

^[(8) For the purposes of this section the High Court ” 
means-— 

(a) in relation to the North-West Frontier Province and 
British Baluchistan, the High Court of Judicature at Lahore; 


(b) in relation to the province of Ajmer-Merwara, the High 
Court of Judicature at Allahabad; and 

(c) in relation to the province of Coorg, the High Court 
of Judicature at Madras.] 

2[66-A. 


References to be 
heard by Benches of 
High Toarts, and ap- 
peal to He in certain 
cases to Privy Council. 


(1) When any ease has been referred to the High 
Court under section 66, it shall be heard by a 
Bench of not less than two Judges of the High 
Court, and in respect of such ease the provi- 
sions of section 98 of the dode of Civil P'ro- 
cedure, 1908,® shall, so far as may be, apply 
notwithstanding anything contained in the Letters Patent of any 
High Court established by Letters Patent or in any other law 
for the time being in force. 

(2) An appeal shall lie to His Majesty in Council from 
any judgment of the High Court delivered on a reference made 
under section 66 in any case which the High Court certifies to 
be a fit one for appeal to His Majesty in Connoil. 


(1) This sub-section was added by ,S. 7 of Act XXIV of 1926, 

(2) This section was inserted by S. 8 of ibid. 

(3) V of 1908. . . . 
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(3) The provisions of the Code of Civil Proceducej 1908,^ 
relating to appeals to His Majesty in Council shall, so far as may 
be apply in. the ease of appeals under this section in like man- 
ner as they apply in the case of appeals from deei*ees of a High 
Ooiirt : 

Provided that nothing in this sub-section shall be deemed 
to affect the provisions of sub-section (5) or sub-section (7) of 
section 66 : 

Provided, further, that the High Court may, on petition 
made for the execiition of the order of His Majesty in Council 
in respect of any costs awarded thereby, transmit the order for 
execution to any Court subordinate to the High Court. 

(4) Where the Judgment of the High Court is varied or 
reversed in appeal under this section, effect shall be given to the 
order of His Majesty in Council in the manner provided in sub- 
sections (5) and (7) of section 66 in the case of a Judgment 
of the High Court. 

(5) Nothing in this section .shall be deemed— - 

{a) to bar the full and uncpialifled exercise of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty in 
Council, or otherwise howsoever, or 

(b) to interfere vith any rules made by the Judicial 
Committee of the Privy Council, and for the time being in force, 
for the presentation of appeals to His Majesty in Council, or 
their conduct befoi’e the said Judicial Committee.] 

67, No suit shall be brought in any Civil Court to set aside 
or modify any assessment made under this 
Con prosecution, suit or other pro- 

’ ceeding shall lie against any Government 

•jfficer for anything in good faith done or intended to be done 
under this Act. 


68 . 

Repeals . 


-The enactments mentioned in the Schedule are hereby 
repealed to the extent specified in the fourth 
column thereof : 


Provided that such repeal shall not affect the liability of 
, any person to loay any stim due from him or any existing right 
^ of refund under any of the said enactments : 

(1) V of 1908. • ~ ^ ^ ^ 

(2), See. 68 has been repealed 'by the Repealing and Amending Act, 1927 (XII 
of 1927). ; 
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Provided, further, that the provisions of section 19 of the 
Indian Income-tax Act, 1918,^ shall apply, so far as may be, ^[to ' 
income-tax leviable under that Act in respect of the year begin- 
ning on the first day of April, 1921, and to super-tax chargeable 
under the Super-tax Act, 1920, in that year;] and where an ad- 
justment shall be made under the provisions of ®[that section], 
the provisions of this Act regarding the procedure for the assess- 
ment and recovery of income-tax shall apply as if such adjustment 
were an assessment made under this Act. 

THE SCHEDULE.^ 

Enactments Eepealed. 


{See section 68.) 


Year. 

■ 1 

, No.' 

Short title. 

Extent of repeal. 

I 

2 

3 ■■ ■ 

4 ' 

igiS 

VII 

The Indian Income-tax Act, 1918. 

The whole. 

1919 

IV 

The Indian Income-tax (Amendment) , 
Act, 1919. 

The whole. 

>5 

' XVIII 

: The Repealing and Amending A.ct, 1919. 

I So much of the First Schedule 

1 as relates to the Indian In- 
come-tax Act, 1918. 

1920 

XVII 

The Indian Income-tax (Amendment) 
Act, 1920. 

The whole. 

» I " ■ 

XIX 

The Super-tax Act, 1920. 

The whole. 

i* 

XXXI 

The Repealing and Amending Act, 1920, 

So much of the First Schedule 
as relates to the Super-tax 
Act, 1920. 

11 

XLIV 

The Indian Income-tax (Amendment 
No. 2) Act, 1Q20. 

The whole. 


( 1 ) Vn of 1918 . 

( 2 ) These words and figures were substituted for the words and figures '^to all 

assessments made under that Act in the year ending on the 31 st day of March, 1922 /' 
by B. 3 of Act XV of 1923 , Genl. Acts, Voh IX. ‘ 

( 3 ) These words were substituted for the words and iigures '^section 19 of the „ x 

said Act by B. 3 ' Act XV of 1923 . ■ ' . .. 'll 

( 4 ) The Schedule was repealed by the Bepealing and Amending Act. 1927 

(XII- of 1927 ). ^ i 
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EXTRACT FROM THE INDIAH FINANCE ACT, 1928. 

Jjf: 

1.. (1) This Act may be called The Indian Finance Act, 1928. 

. ?:= ^ # 

5. (1) Income-tax for the year beginning on the 1st day of April, 

1928, shall be charged at the rates specified in Part I of the Second 
Schedule. 

(2) The rates of snper-tax for the year begiiining on the 1st day 
of April, 1928, shall, for the purposes of section 55 of the Indian Income- 
tax Act, 1922, be those specified in Part II of the Second Schedule. 

(3) For the pimposes of the Second Schedule, total income 
means total income as determined, for the purposes of income-tax or 
super-tax, as the case may be, in accordance with the provisions of the 
Indian Income-tax Act, 1922. 

* # # # # 


SCHEDULE II. 

{See Section 5.) 


PART I. 

Rates op Income-tax. 


'II 

A 




Rate. 


A. In the case of every individuai, Hindu un* 
divided family, unregistered firm an .i other association 
of individuals not being a registered firm or a com- 
pany.— 

Ii) When the total income is less than Rs. 2,000. ^V?7, 

(2) When the total income is Rs. 2,000 or Five pies in the rupee, 

upwards, but is less than Rs. 5,000. 

(3) When the total income is Rs. 5,000 or Six pies in the rupee, 

upwards, but is less than Rs, 1 0,000. 



(4) When the total income is Rs, 10, coo or Nine pies in the rupee, 

upwards, but is less than Rs. 20,000. 

(s) When the total income is Rs. 20,000 or One anna in the rupee, 

upwards, but is less than Rs. 30,000. 

(6) When the total income is Rs, 30,000 or One anna and three pies in the 

upwards, but is less than Rs. 4, 000. rupee. 

(7) When the total income is Rs. 40,000 or One anna and six pies in the rupee, 

upwards. 


B. In the case of every company^ and every regis- One anna and six pies in. the rupee. 
;ered firm whatever its total income. 


liO THE INCOME-TAX ACT. 

PAET IL 


Bates of Super-tax. 

In respect of the excess over fifty thousand rupees of total income : — . 



Rate. 

(i) in* the case of every company. 

One anna in the rupee 

(2) in the case of every Hindu undivided 1 

family— 


(/) in respect of the first tv\enty*five thousand 
rupees of the excess. 

/V/?. 

(ti) for every rupee of the next twenty five 
thousand rupees of such excess. 

One anna in the rupee 

(d) in the case of every individual, unregistered 
firm and other association of individuals not being a 
registered firm or a company for every rupee of the 
first fifty thousand rupees of such excess. 

Do. do. 

(c) in the case of every individual. Hindu un- 
divided family, unregistered firm and other associa- 
tion of individuals not being a registered firm or a 
company— 


(/) for every rupee of the second fifty thou- 
sand rupees of such excess, 

One and a half annas in the rupee. 

(ii) for every rupee of the next fifty thousand 
rupees of such excess. 

Two annas in the rupee. 

(///) for every rupee of the next fifty thousand 
rupees of such excess. 

Two and a half annas in the rupee. 

(/r.'; for every rupee of the next fifty thousand 
rupees of such excess. 

Three annas in the rupee. 

for every ru.pee of the next fifty thousand 1 
rupees of such excess. * 

Three and a half annas in the 
rupee. 

(j/i) for every rupee of the next fifty thousand 
rupees of such excess. 

Four annas in the rupee. 

(wf) for every rupee of the next fifty thousand 
rupees of such excess. 

Four and a half annas in the rupee. 

j: ■■ 

(vh'i) for every rupee of the next fifty thousand 
rupees of such excess. 

Five annas in the rupee. 

(/>) for every rupee of the next fifty thousand 
rupees of such excess. 

Five and a half annas in the rupee. 


{x) for every rupee of the remainder of the 
excess. 


Six annas in the rupee. 
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Ill 

THE INDIAN INCOME-TAX EULES, 1922. 


Board of Inland Eevenm Motificatiofi. No.S-LT.f dated ike 
Isi April 1922 as snhsequenthj amended. 

' In exerci>se of, tiie powers conferred bj section 59 of the Indian In- 
come-tax Actj 1922 (XI of 1922), the Board of Inland Revenue has made 
the following nileSy namely : — 

1. These rules may be called The Indhix Income-tax RulEvS, 1922. 

2. Any firm constituted under an instrument of partnership speci- 
fying the individual shares of the partners may, for the purposes of clause 
(14) of section 2 of the Indian Income-tax Act, 1922 (hereinafter in these 
rules referred to as the Act), register with the Income-tax Officer the 
particulars eontained in the said instrument on application in this behalf 
made by the partners or by any of them. Such application shall be made — 

(a.) before the income of the firm is assessed for any year under 
section 23, or 

(b) if no part of the income of the firm has been assessed for any 
year under vsection 23, before the income of the firm is assessed under 
section 34, or 

(c) with the permission of the Assistant Commissioner hearing an 
appeal under section 30, before the assessment is confirmed, reduced, en- 
hanced or annulled, or, if the Assistant Commissioner sets aside the 
assessment and directs the Income-tax Officer to make a fresh assessment, 
before such fresh assessment is made. 

3. The application referred to in rule 2 shall be made in the form 
annexed to this rule and shall be accompanied by the original instrument 
of partnership under wffiieh the firm is constituted together with a copy 
thereof -.provided that if the Income-tax Officer is satisfied that for some 
sufficient reason the original instrument cannot conveniently he produced, 
he may accept a copy of it certified in writing by one of the partners to 
be a correct copy, and in such a case the application shall be accompanied 
by a duplicate copy. 

FORM I. 

Form of application for registration of a firm under section 2 (14) of the 
Indian Income-tax Act, 1922. 

To 

THE INCOME-TAX OFFICER, 

Dated 19 

^ iQ apply for the regis- 

tration of-IHL.- firm under section 2 (14) of the Indian Income-tax 

our 

Aet, 1922. 
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2 . The onginai instrument of partnership under which the 

A ceriifiea copy 

firm is constituted specifying the individual shares oi the partners to- 
gether with — enclosed. The prescribed particulars are given 

■ duplicate copy 

below. 

3, L do hereby certify that the profits for the year ending 

, We ' ■ 

have been or will be actually divided or credited in ac- 
cordance with the shares shown in this partnership deed. 

Signakire — 

Address — , 


Name and 
address of 
the firm. 

! 

Names of the 
partners in the firm 
with the share of 
each in the 
business. 

! 

Date on which the ' 
instrument of j 
partnership was 
executed. ’ 

j 

Date, if any, on which 
the instrument of 
pannership was last 
regibterad in the Income- 
j tax Officer's office. 

Remarks. 



1 




-~~do hereby certify that the information given above is correct. 

We *' *' 

Signature (s) ^ 

4. (1) On the production of the original instrument of partnership 

or on the aeceptanee by the Income-tax Office of a certified copy thereof, 
the Income-tax Officer shall enter in -writing at the foot of the instrument 
or copy, as the ease may be, the following certificate, namely : — 

" This instrument of partnership (or this certified copy of an in- 
strument of partnership) has this day been registered with me, the Income- 
tax Officer for in the province of under clause 

(14) of section 2 of the Indian Income-tax Act, 1922. This certificate 
of registration has effect from the day of April 19 up to the 

31st day of March 19 

(2) The certificate shall he signed and dated by the Income-tax 
Officer who shall thereupon return to the applicant the instniment of 
partnership or the certified copy thereof, as the ease may be, and shall 
retain the copy or duplicate copy thereof. 

5. The certificate of registration granted under rule 4 shall have 
effect from the date of registration. 

6. A certificate of registration granted under rule 4 shall have 
effect up to the end of the financial year in whie^ it is granted, hut shall 
be renewed by the Income-tax Officer from year to year on application 
made to him in that behalf at any. time before the assessment of the 
income of the firm is made, and accompanied by a certificate signed by 
one of the partners of the firm that the constitution of the firm as speci- 
fied in the instrument of partnership remains unaltered. 





7. Under section 9 (1) (vi) of the Act, the sum to be allowed in 
respect of collection charges shall not exceed 6 per cent, of the annual 
value of the property. 

8. An allowance under section 10 (2) {vi) of the Act in respect 
of depreciation of buildings, machinery, plant or furniture shall be made 
in accordance with the following statement : — 


Class of buildings, machinery, plant or furniture. 



Remarks. 


, 1 . Btdlding&^i — ^ | 

( I } First class substantial buildings of selected mate- 
rials. 

(2) Buildings of less substantial construction .. i 

(3) Purely temporary erections such as wooden struc* i 

tures. I 

I 

2. Machinery Plant or FnrniiureX : — ' 

I 

General rate . , ! 


Rates sanctioned for special industries : — 

Flour Mills, Rice Mills, Bone Mills, Sugar Works, | 
Distilleries, Ice Factories, Aerating Gas Factories, Matchj 
Factories. 

Paper Mills, Ship Building and Engineering Works, Iron 
and Brass Foundries, Aluminium Factories, Electrical; 
Engineering Works, Motor Car Repairing Works, Gal vani-i 
zing Works, Patent Stone Works, Oil Extraction Fac 
tories, Chemical Works, Soap and Candle Works, Limel 
Works, Saw Mills, Dyeing and Bleacbing Works, Fur-j 
niiure and Plant in hotels and boarding houses, Cement 
Works using rotary kilns. 

Plant used in connection with Brick Manufacture, Tile-| 
making Machinery, Optical Machinery, Glass Factories,; 
Telephone Companies, Mines and Quarries, 

Sewing machines for canvas or leather •, 

Motor cars used solely for the purpose of business, indi- 
genous sugar-cane crushers (Kohlus or Belnas). 

Motor taxis, motor lorries and motor buses 

3. Electrical Machinery — 

{a) Batteries 

id) Other electrical machinery, including electrical 
generators, motors (other than tramway motors), switch 
gear and instruments, transformers and other stationary! 
plant and wiring and fittings of electric light and fan- 
installations. . 


Percentage 
Jon prime cost 


(c) Underground cables and wires 

(d) Overhead cables and wires 


6i 

7I 


I2t 

IS 

20 


IS 

7 i 


6 


* Double these rates 
may be allowed for 
building used in 
jiudustries w^'hlch cause 
ispecial deterioration, 
Isuch as chemical 
I works, soap and can- 
jdle works paper mills 
land tanneries. 

I t The special rates 
ifor electrical machi- 
nery given below may 
be adopted, at firm’s 
option, for that por- 
tion of their machi- 
nery. 


1—15 
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Class of bail dings, machinery, plant or furniture. 


Rate. 


4. Hydro Electric concerns — 

i 

Hydraalic works, pipe lines, sluices, and all other itemsl 

not omeTWise provided for in this statement. j 

5 * Electric tramways'— ~ I 

Permanent 2vay — 

(o) Not exceeding 50,000 car miles per mile of track 

per annum. 

(<5) Exceeding 50.000 and not exceeding 75,000 car 
miles per mile of track per annum. * , 

miles"’2er^m'inflf"f exceeding 125,000 carj 

miles per mile of track per annum. I 

motorsr'^^'^ irocks, car bodies, electrical equipment andj 

Oeneral plant, mackinery a 7 id tools ! 

6. Mineral Oil Companies--- 

A. Refineries-- 
CO Boilers 

(2) Prime movers 

(3) Process plant 

B. Field operations- — 

(1) Boilers 

(2) Prime movers 

(3) Process plant 
Except for the following items : — 

(1) Below ground-All to be charged to revenue .. 

(2) Above ground — 

rigs,lK/°‘'‘^'''^ boilers, drilling tools, well-head tank, 

{l>) Storage tanks 
{ 0 ) Pipe lines* — 

O’) Fixed boilers 
(ff) Prime movets 


i Percentage 
jon prime cost| 


6i 

7 J/7 


7i 


25 


jo 


Remarks, 
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Class of bail dings, uiachinei}', plant or furnitaie. 

Rate. 

Remarks, 

f 

Percentage i 
on prime cost' 


7 - 

(i ) Ocean — 



Steam 

S 


(^) Sail or tug 

4 


(2) Inland— 



(a) Steamers (over 120 ft, in length) 

■5 


(^) Steamers including cargo launches (120 ft. in 

6 


length and under) 



(/:) Tug boats 

/ a 

. 

(jl) Iron or Steel flats for cargo, etc. 

5 , 

. 

(e) Wooden cargo boats up to 50 tons capacity.. 

10 


(/; Wooden cargo boats over 50 tons capacity .. 

7 i 


8. mid Qi/arries — 



(x) Railway sidings* (excluding rails) 

■ S ^ 

* Depreciation on 
rails used for tram- 

(2) Shafts 

■■ S , 

ways and sidings, and 
in inclines where the 

(3) Inclines* 

's 

rails are the property 
of the assessee, is 

(4) Tramways on the suiface* (excluding rails) .. 

10 

allowed at 10 per cent, 
under item 2 above 
(plant used in connec- 


! 

tion with Mines and 
Quarries) in addition 
to any depreciation 
allow-ance on the cost 
of constructing the 
tramways sidings or 
inclines. 


9. For the purpose of obtaining an allowance for depreciation 
under proviso (a) to section 10 (2) (vi) of the Act, the assessee shall 
furnish particulars to the Income-tax Officer in the following form ; — 
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ba ^ 

.5 o 

n3 , ^ 

^ "i , 

rQ iS 

O ^ -4^ 

ill 

43 .S M-4 
p4Xi 

•gS 

tfl S 

CD " 


B 

‘oa 


5 

1 « 

D4 

X S 

dj ^ 

13 bfl 
.ts .S 

CCJ P 
X! 


2 m CO 
0) c 

^ s s 

- CD S 
Cfi > 43 
, C O M 
O J-i i 
*rS CD 

S-5 

TJ 

CS 


0) 


Xi 4> 

t) g . 

sXm 

^ S a 

a '=^•3 

o <u C3 

±1 -=3^ 


(D 




P xi 
0) 


S <4-1 J.J 

o o a ,1 

•B.SASs 

.2 a "D,^ 

O CD S , 

a,« > §j 2 
-2 a c o 

^ rt g «3 
„ ^ h u <u 

« 2 S 

O S3 i- B 43 
Cl cs O ■£ 

'3'S'|5 ^ 

.6 S S o 

.^.2 >1^ O 
S O 


u ^ 

C3 ^ T3 
Cl ^ C • 
!>>-Cj CS *0 

a..y a> ^ 

-Cl d3 W3 )_ 
te S3 CCJ 
b/J n ^ 

« C 2,2 
•53 .S 

0 CO 

'^ 2:2 o 

-Q CS 

01 TJ 53 -^ 

Xl - o o 

j3 -X3 K. CO 

OS .t4 


Remarks. 


i-A 


I- ——— — — -declare that to the best of my informa- 

tion and belief the buildings, machinery, plant and furniture described 

in column 1 of the above statement were the property of^ — 

during the year ended — and that the particulars entered 

in the statement are correct and complete. 

Place - — -—• — — — - — ^ . Signature — — ^ — — 

Bate——— Designation — — - — — — 

10. All sums deducted in accordance with the provisions of section 
18 of the Act shall be paid by the person making the deduction to the 
credit of the Government of India on the same day as the deduction is 
made in the ease of deduction by or on behalf of Government, and within 
one week from the date of such deduction in all other cases : 

Provided that the Income-tax Officer may, in special eases, and with 
the approval of the Assistant Commissioner, permit a local authority, 
company, public body or association, or a private employer to pay the 
income-tax deducted from salaries quarterly on June 15th, September 
15th, December 15th, and March 15th. 

11. In the case of income chargeable under the head ^ Salaries,' 
where deduction is not made by or on behalf of Government, the person 
paying the salary shall pay to the credit of the Government of India by 
remitting the amount to the Income-tax Officer concerned or to such 
officer as he may direct and shall send therewith a statement showing the 
name of the employee from whose salary the tax has been deducted, the 
period for which the salary has been paid, the gross amount of the salary, 
the deduction for a provident fund or insurance premia, and the amount 
of tax deducted. 

II- A. The prescribed rate of exchange for the calculation of the 
value in rupees of any income chargeable under the head ‘ Salaries ' 
which is payable to the assessee out of India by or on behalf of Govern- 
ment shall be the rate notified by the Controller of the Currency in respect 
of the recovery of contributions to the Indian Civil Service Fund for the 
month in which such income is payable. 
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, ' 12. In the case of income chargeable under the head ' Interest on 

securities, ' where the, deduction is not made by or on behalf of Government, 
.the person, responsible for paying the interest shall pay to the cred.it of 
the Government of India by remitting the arnount to the Income-tax 
.Officer concerned or to such officer as he may direct with a, statement 
showing the following particulars : — 

(i) Description of securities. 

(ii) Numbers of securities. 

(iii) Dates of seeurities. 

(iv) Amounts of securities. 

l‘v) Period for which interest is drawn. 

(vi) Amount of interest, and 
(im) Amount of tax. 

13. The certificate to be furnished under section 18 (9) of the Act 
by any person paying interest chargeable to income-tax on any security 
of the Government of India or of a local Government shall be in the fol- 
lowing form : — 

Draft No.^ ^ — — 

Certified that Rs. being income-tax at 

the rate of — pies per rupee has been deducted by draft of this 

date from Rs, ^being the amount of interest 

for Rs, 

— Iqy Rs. standing in the name 

for Rs. 

of ^ ^ ^ ^ ^ ^ - — 


— — 192 . Supefintendent or Principal Officer, 

To be signed by claimant. 

I hereby declare that the securities on which interest as above specified 
has been received were my owm property and were in the possession of 


at the time when income-tax W' as deducted. 

, , Signature — — 

■ ■ . . ■ ■ ■ ■ Date— — ^ ^ ^ — — — — 

{NjB . — The securities to be produced when required in support of 
any claim.) 

13-A. The certificate to be furnished under section 18 (9) of the Act 
by the person paying any interest on debentures or other securities for 
money issued by or on behalf of a local authority or a company shall be in 
the following form ; 

“ Name of 

Company 

Address 

To — ^ 

— L hereby certify that Rs. being income-tax at the rate of 

We 

pies per rupee has been deducted from Rs. being the amount of 
interest at the rate of per cent, per annum due^ on debentures 

(1) TMs number also appears in tbe interest cages on tbe back of the securities, 

(2) Name of security. 
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Nos. of Es. each of the- and that it lias been or will, 

within the prescribed period, be paid to the Government of India, at 

Principal Officer or Managing Agemts. 

— : — -192 


(To be signed by ciamiant.) 


I hereby declare that the securities on which interest as above spe- 
cified has been received were my own property and were in the possession 
of at the time when income-tax w-as deducted. 

8ig7iature~ — 

Date — — 


(AbB. — The securities to be produced when required in support of 
any ciaini.) 

14. The certificate to be furnished by the principal officer of a 
company under section 20 shall be in the following form.:— 

(Name of Company)— — ^ ^ ^ — — — 

(Address of Company) — — - — — — — • 

Date- — — — 

Warrant for Es. being dividend^ of per cent, for 

the'^ ending on the day of 

19 on^ 

shares in this company, registered in the name of 

This dhidend was declared at the^ 
meeting held on the^ 192 , 


I 

We 


hereby certify that income-tax 


o n the entir e _ ______ 

on such part, as is liable to be charged to 


inc ome company, of ^hicli tMs 

dividend forms a part, has been, or will be, duly paid hy ^ to the 
Government of India. 

: Offic e — 

(To be signed by the claimant.) 

I hereby certify that the dividend above-mentioned relates to shares 
which were my owm property at the time when the dividend was declared 
and: were -in the possession of - - - 

■ Signature ^ 

. j}ate i — — 

15. The returns for Government officers under section 21 of the Act 
shall be prepared and submitted to the Income-tax Officer by : — 

(1) The date interest is payable. 

(2) Here enter the name of the local authority or the company. 

N (3) Or dividend: and bonus,. 

(4) Year or ha}f year, as the ease may be. 

(0) Here enter whether free of income-tax or not. 

^ (6) Here enter number and description of shares. 

(7) Here specify number and nature of meeting, 

“ “(8) Here enter date. 
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, (a) Civil. Audit Officers for all gazetted officers and others wlio draw 
tlieir pay from .audit offices on separate bills ; and also for all pensioners who 
draw their pensions from, aiidit offices. 

('&), 'Treasury offi,cers for ail gazetted offi,eers, and others w,}io draw 
tlieir pay .from treasuries .on separate, bills without countersignature and 
also for all pensioners who draw their pensions from treasuries. 

(c) Heads of Civil or Military offices for all non-gazetted' officers 
whose pay is drawn on establishment bills or on bills countersigned by the 
head of office. 

(d) Forest Disbursing Officers and Public AYorks Department Dis- 
bursing Officers in eases where direct payment from treasuries is not madej 
for themselves and their establishments. 

(c) Head postmasters for (i) themselves^ their gazetted subordinates 
and the establishments of which the establishment pay bills are prepared 
by them and [n) gazetted supervising and eontroiling officers of whose head- 
quarters post office they are in charge; Head Record Clerks, Railway Mail 
Service, for themselves and all the staff whose pay is drawn in their esta- 
blishment pay bills; the Disbursing Officers in the case of the Administra- 
tive and the Audit offices. 

(/) Controllers of Military Accounts (including Divisional Mili- 
tary Supply, Marine, Field and War Controllers) for all gazetted military 
officers under their audit. 

(g) Disbursing officers in the Military Works Department for them- 
selves and their establisiiments. 

(/?) Chief Examiners of Accounts or Chief Auditors of Railways 
concerned for all railway employees under their audit. 

16, The minmium income under the head Salaries ^’referred to in 
section 21 (a), shall be Es. 2,000 per annum. 

17. The return to be delivered to the Income-tax Officer under section 
21 of the Act shall be in the following form : — 
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I certify that the above statement contains a complete list of the 

total amounts paid by to ail persons who were receiving 

income on the 31st day of Mareh^ 19 — at the rate of Rs. 2,000 per 

annum, or have received during the year ended on that day not less than 
Rs. 2,000 in respect of salary, wages, annuity, pension, gratuity, fees, com- 
missions, perquisites, or profit in lieu of or in addition to salary or wages, 
and that all the particulars stated are correct. 

Signature of person hy whom the return is delivered. 

Bate ' 

18. The return of total income of companies required under section 
22 (1) shall be in the following form and shall be accompanied by a copy 
of the profit and loss account ref eri'ed to therein 

Income, profits or gains from husiness, trade, commerce. 


Income, profits, or gains as per profit and loss account for the year ended 

jg2 

Add any amount debited in the accounts in respect of— 

I. Reserve for bad debts 


I 


2. Sums carried to reserve for provident or other funds 


3. Expenditure of the nature of charity or presents 


4. Expenditure of the nature of capital 


RS. A. P. 


5. Inccme-tax or Super-tax 

6. Rental value of property owned and occupied 

7. Cost of additions to, or alterations, extensions, improvements of, 

any of the assets of the business , . 

8. Interest on reserve or other funds 

9. Losses sustained in former years 

30. Losses recoverable under an insurance or contract of indemnity .. 
r I. Depreciation of any of the assets of the business 


12. Expenses not incurred solely for the purpose of earning the 
profits 



total 


Deduct — Any profits included in the accounts already charged to Indian 
income-tax and the interest on securities of the Government of 
India or of local Governments declared to be income-tax free 


Balance 





If the company owns any property not occupied for the purposes of 
the business a statement in the form prescribed in Schedule A to rule 19 
should be attached with particulars of the credit and debit on account of 
such property entered in the accounts. 

Declaratim. 

I, the — — — — — [Secretary, 

etc., (see section 2 (12) of the Act)] of the _____ 

^ — (name of Company) declare that the information 

against each head in this return is correctly given as shown in the books 
of the Company as also in the accounts which have been duly audited by 
the auditors of the Company and which have been adopted by the share- 
holders of the Company. 

{Signature) — — 

(Designation ) — ^ ^ — 

Dated— 19 


19. The return of total income for individuals, firms and Hindu 
undivided families required under section 22 (2) shall be in the following 
form: — 


Statement of total income during the previous year. 


I 

2 


Sources of Income. 

Amount of 
profits or 
gains or 
income during 
the previous 
year. 

Tax already 
charged on 
the income. 

I, Salaries (including wages, annuity, pen- 
sion, gratuity, fees, commission, allows* 
ances, perquisites, including rent-free 
quarters) or profits received in lieu of, 
or in addition to, salary or wages ..[5’^^ note (i)] 

RS. 

KS 

2 Interest on Securities (including deben* 
tures) already taxed 

.. (2) 



3. Interest on Securities of the Government 
of India or of local Governments decla- 
red to be income-tax free 

■ 

» (3) 



4. Property as shown in detail in Schedule 

A. ■ .... 

n (4) 



S. Business, trade, commerce, manu- 
facture, or dealings in property, shares 
or securities (details as in note 5) 

(s) 

I ■ 


6. Profession 

„ (6) 



7* Dividends from Companies 

.. (7) 




1—16 
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Income? profits or gains from business? trade? commerce. 



Hs 

Income, profits or gains as per Profit and Loss Account for the year ended 
— ig 2 

.. 

Add any amount debited in the accounts in respect of — 

.. 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or other funds 

3. Expenditure of the nature of charity or presents 

4. Ejrpenditure of the nature of capital 

5. Income-tax or Super-tax 


6. Drawings or Salary of proprietor or partners 

•• 

7. Rental value of property owned and occupied 


8 . Cost of additions to, or alterations, extensions, improvements of i 
any of the assets of the business, j 

•• 

1 

9. Interest on the proprietor s or partner’s capital including interest 
on reserve or other funds. i 

•• 

10. Losses sustained in former years 


11. Losses recoverable under an insurance or contract of indemnity 

12. Depreciation of any of the assets of the business 

.. 

13 Private or personal expenses and expenses not incurred solely for 
the purpose of earning the profi.ts. 


Total 


Deduct any profits included in the account already charged to Indian 
income-tax and the interest on securities of the Govern- 
ment of India or of local Governments declared to be 
income-tax free. 


Balance 

... , 

(Signature of the person making the return ).- 

(Date)— — 


192 . 


(&) Where you do not keep your accounts in such a form, you must hie a state- 
ment showing how you arrive at the taxable profits, i.e., showing details of the gross 
receipts and of the expenditure you propose to set against those receipts. Ho deduc- 
tions are permissible on account of — 

(i) Property owned and occupied by the owner of a business for the purposes 
of a business 5 

(ii) Additions to or alterations, extensions, or improvements of any of the 

assets of the business; / 

V (iti) Interest on the capital of the proprietors or partners of the business; 
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(iv; Bad debts not aetualiy written oli: in tne aeeounts; 

\v} juosses sustaineu m previous years; 

^vi) iseserves ol' any KUitiy 

{vu) bums paid on aceoaiit of the ineome-tax or super-tax or any tax levied 
by a local autiiority other than total rates or inimieipal taxes ni respect oi ilie poriwn 
01 the premises nsed tor the purpose of tiie business; 

{viii) Any expenditure of the nature of charity or a present; 

(^ix) Any expenditure of the nature of ea|)ital; 

{X) Any loss recoverable under an insurance or a contract of iudeninity; 

\xi} Depreciation of any kind other than that specilied in the Act; 
ixii) Drawings or salaries of the proprietors or the partners; 

{xiii) Private or personal expenses of the assessee; 

i^xiv) Any expenditure of any kind w'hich is not incurred soleiy’^ for the purpose 
of earning the profits. 

If you have included any such sums in your expenditure in your books, you 
must exclude them from the expenditure permissible for the purpose of arriving at 
your taxable profits. 

Mote 6. — The income, profits or gains shall be computed after making allowance 
for any expenditure (not being in the nature of capital expenditure) incurred solelij 
for the purpose of such profession or vocation, provided that no allow^ance is made 
on account of any of your personal expenses. Professional fees received by you in 
any part of India (whether 'within British India or not) must be included by you 
in your receipts. 

Note 7. — Income-tax chargeable on the profits of companies is paid by the com- 
panies, so that the dividends wiiich shareholders receive rejiresent the net amount 
remaining after income-tax has been paid. The amount of income-tax paid upon these 
dividends, even if the dividends are stated to be income-tax free, should be added to 
the amount of the dividends actually received, and the gross amount arrived at should 
be entered in column 2 of the statement. 

If the rate of tax applicable to your total income is less than the rate at which 
tax has been paid upon your dividends, you may, by attaching the company's certifi- 
cate received with the dividends, have the excess collected on your dividends from the 
company set against the tax payable by you on your other income instead of having to 
apply separately for a refund. 

Mote 8. — Agricultural income from land not paying land revenue or local rates 
to an authority in British India should be included under this head. 

Mote 9 . — ^Deductions from total income can only be made for insurance premia 
in respect of insurance on your own life or on the life of your wife, or in respect of a 
contract for a deferred annuity on your own life or on the life of your wife. No 
deduction is permissible in the ease of any other form of insurance except in the ease 
of Hindu undivided families where deductions are permissible on account of i)remia 
paid ill respect of insurance on the life of any male member of the family or of his 
wife. The original receipt or the certificate of the insurance company to which the 
premium was paid must be attached to the return. 

20. The Notice of Demand under section 29 shall be in tke following 
form: — 

Notice of Demand under Section 29 of the Income-tax Act, 1922. 


To 



126 


THE INCOME-TAX ACT. 

1. You have been assessed for the year to 

income-tax amounting to Es. [in addition t.o ifMch a penalty of 

Rs. has been imposed], as shown in the copy of the Assessment 

form sent herewith. 

2. You have also been assessed, to super-tax .a.niounting to Rs. 

3. You are required to pay the amount of Es. on or before 

the to ■ at when you will be granted a 

receipt. 

4. If you do not pay the tax on or before the date specified above, you 
will be liable to a penalty which may he as great as the tax due from you. 

5. If you are dissatisfied with your assessiiient you may present an 
appeal under sub-section (1) of section 30 of the Indian Income-tax Act, 
1922, to the Assistant Commissioner of Income-tax at 

within 30 days from the receipt of this notice, on a petition duly stamped 
in the form prescribed under sub-section (3) of section 30 and verified 
as laid down in that form. 

Or 

The assessment has been made under sub-seetion ^4) of 
section 23 of the Indian Income-tax Act, 1922, because you 

to make a return of your income under section 22, 
failed to comply with a notice under sub-section (4) of section 22, and no appeal lies, 
to comply with a notice under sub- section { 2 ) of section 23, 

But if you were prevented by sufficient cause from making the return or did 
not receive the notice (s) aforesaid, or had not a reasonable opportunity 
to comply, or were prevented by sufficient cause from complying, with the 
tei^ms of the notice (s), you may apply to me, within one m.onth from the 
receipt of this notice, under section 27, to cancel the assessment and 
proceed to make a fresh assessment. 

6. The appropriate chalan should be sent along with the amount 
paid. Should you lose the ehalans attached to this notice of demand, it 
will be necessary for you to apply to the Income-tax Officer for copies of 
fresh ehalans. 

DaU& 19 , 

Inoome4aic Officer. 

{Place ) — - — — 


superfluous words iu paragraph 5 should be deleted. 
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ASSESSMENT FORM. 

As.SEgS31ENT FOR 192 -2 . 

District. 


Name of assesses 
Address 


Serial 

number. 


Detailed sources of Amount of j 

Tax deducted 

income. income, ' 

at source. REMARKS. 

RS. 

KS. A. 

Salaries 


Interest on securities 


Fioperty 


Business , . . j i 


Profession , ..| j 


Other sources ..j j 



(i ) Total income , . 

(ii) Deduction on account of provident fund. 

insurance premia, etc. 

(ill) Deduct sums received as dividends or from 
a firm the profits of which have been 
assessed to tax. 

(iv) Deduct amount of interest from tax-free 

securities of the Government of India, or 
of a Local Government. i 

(v) Income now to be taxed 

(vi) Rate applicable -pies per rupee 

(vii) Amount of tax 


(viii) Reduction under section 17 .. 

(ix) Amount of deductions at source from 

salary or interest on securities for which 
credit is given under section 18 (5) 

(x) Abatement on account of dividends (at pies 

per rupee). 

(xi) Abatement on account of income from a 

registered firm (at pies per rupee). 


RS. (A. 


(xii) Net amount of tax (or refund) .. 

(xiii) Penalty under section 28 [or section 25 (2)] .. 

(xiv) Total sum payable (or to be refunded) (in figures as well as 
in words). 

Rupees 

Annas 
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21. An appeal under section 30 shall, in the ease of an appeal against 
a refusal of an Income-tax Officer to make a fresh assessment under sec- 
tion 27, he in Form A ; in the case of an appeal against an order of an 
Income-tax Officer under section 25 (2) in Form C; in the case of an 
appeal against an order of an Income-tax Officer under section 28 in 
Foi’m D and in other cases in Form B. 


FORM A. 

Form of appeal against an order refusing to re-open an assessment under 

section 27. 

To 

The Assistant Commissioner of 

The day of 19 . 

The petition of sheweth as follows 

1. Under the Indian Income-tax Act, 1922, your petitioner lias been 

assessed on the sum of Rs. for the year commencing the 1st 

day of April 19 . 

2. Your petitioner was prevented by sufficient cause from making 
the return required by section 22 or did not receive the notice issued under 
sub-section (4) of section 22, or sub-section (2) of section 23, or had not 
a reasonable opportunity to comply or was prevented by sufficient cause 
from complying with the terms of the notice under sub-section (4) of 
section 22 or sub-section (2) of section 23, as more particularly specified 
in the statement attached. 

3. Your petitioner therefore presented a petition to the Income-tax 

Officer under section 27, requesting him to cancel the assessment. This 
petition, the Income-tax Officer, by his order dated of 

which a copy is attached, has rejected. 

4. Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and that he may be directed to make a fresh 
assessment in accordance with the law. 

( Signed ) — — — — 

Statement OF FACTS. 

Form of verification. 

I, , the petitioner, named in the above petition, 

do declare that what is stated therein and in the above statement of facts 
is true to the best of my information and belief. 

(Signed) 


FORM B. 

Form of appeal against assessment to Income-tax. 

To 

The Assistant Commissioner of 

The day of 19 . 

The petition of of sheweth as follows:— 
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1. Under the fiidian Income-tax Act, 1922, your petitioner has been 

assess(nl on the sum of Rs. for the year commencing tlie Ist day of 

April 19 . The notice of demand attached hereto was served iipon'him 

on 

2. Your petitioiier'H income acerning or arising or received or deemed 

under tlie provisions of the Act to accrue or arise or to be received in 
P>riti8li India for tlie year ending the day of 19 

aiuoiinted to Rs. 

;3. Such ineonie and profits aetiiallv accrued or arose or were re- 
ceived during the period of months and days. 

4. During the said year your petitioner had no other income or 
profits. 

5. Your petitioner has made a return of his income to the Income- 

tax Officer iincler section 22, sub- 

section (2) of the Act and has complied with all, the terms of the notice 
served on him by the Income-tax Officer under section 23 (2) andjor 
[section 22 (4)]. 

Your petitioner therefore prays that he may be assessed accordingly 
(or that he may be declared not to be chargeable under the Act). 

(Signed) — — ^ ^ — 

Guounds of Appeal. 

Form of verification. 

1, , the petitioner, named in the above petition, do 

declare that wliat is stated therein is true to the best of my information 
and belief. 

■ ■■ . , (Signed)——- ^ ^ ^ ^ — -- 


‘ FORM a 

Form of uppail mjuinsi an order under section 25 (2). 

To 

The Assistant Commissioner of Income-tax, 

The day of 19 . 

Tlie petition of of sheAvetli as follows 

1. Under section 25 (2) of the Indian Income-tax Act, 1922, a 

penalty of Rs, has been impovsed on your petitioner. The notice 

of demand attached hereto was served upon him on 

2. Your petitioner was prevented by sufficient cause as more parti- 
eiilarly explained below from giving, notice within the time prescribed by 
section 25 (2) to the Income-tax Officer of the discontinuance of his bush 
ness, profession or vocation. 

3. Your petitioner therefore requests that the order of the Income- 

tax Officer imposing a penalty of Es. ' upon your petitioner may 

be set aside. 

v:.('Signed) — 

I-J7 
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Statement oe pacts. 

Form of ■verification. 

f, , the petitioner, named in the above petition, do 

declare that what is stated therein and in the above statement of facts 
is true to the best of my information and belief. 

(Signed) — ^ — 


FORM D. 

Form of appeal against an order under section 28. 

To 

The Commissioner of Income-tax, 

The Assistant Commissioner of Income-tax, 

The day of 19 . 

; ...The petition of of slieweth as follows : — 

1. Under section 28 of the Indian Income-tax Act, 1922, a penalty 

of Rs. has been imposed on yotir petitioner by the Oi ncer 

Assistant Conni.ifc'sioner 

The notice of demand attached hereto was served upon him on 
■ 2. Your petitioner did not conceal the particulars of his income or 

deMberately furnish inaccurate particulars thereof but as will be seen 
from the statement of facts attached, returned it at its real amount to the 
best of his knowledge and belief. 

3. .Y'our petitioner therefore requests that the order of the 
— imposing a penalty of lls. upon voiir petitioner mav. 

As^^istaflt Comniis«ioner 

be set aside. • * 

Statement of facts. 
mrm of verificatiofL 

I, , the petitioner, named in the above petilion, do 

declare that wJiat is stated therein is true to the best of my information 
and belief. 

'.V':, "(■Signed;); - 


22. ■ An appeal under section 32 (2) shall in the case of an appeal 
against an order of an Assistant Commissioner under section 28 be in 
Form C attached to Rule 21 and in other eases in Form E. 



19 . 

shewetli as follows 
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Act, 1922, the 
-has iiii^reased 
^ — to 


1. Under seetioji 31 (3) of the Indian Ineoine-tax 

Assistant Uoiinnissioner of ^ — : 

the tax payable by your petitioner from Rs. 

^ •. 

2. A^oiir petitioner prays that tlie enhaneeinent may be set aside or 

reduced to Es. — — ^ — for - the reasons stated below : A ' 


( Signed )- 


Grounds of appeal. 

Form of verifieaiion. 

I, , the petitioner, imiiied in the above petition, do 

declare that what is stated therein ivS true to the best of nij inforiiiation and 
belief. y 

, -{Signed) — ^ ^ ^ ^ — ; • 

23- (1) In the ease of income derived in part from agriciiiturc and 

in ])art from business an assessee shall be entitled to deduct from simh 
income the market value of any agrieultiii’al produce raised by Mm or 
received by him as rent-in-kind which he has utilized as raw material 
for the purposes of his business or the sale receipts of which are includ- 
ed in the accounts of his business. The balance of such income shall be 
deemed to be income derived from the business and no further deduction 
sliall be made therefrom in respect of any expenditure incurred by the 
assessee as a cultivator or receiver of rent-in-kind. 

(2) For the purposes of sub-rule (1) “ market value shall be 
deemed to be: — 

(a) , where agricultural produce is ordinarily sold in the market 
in its raw state, or after application to it of any process ordinarily em- 
ployed by a cultivator or receiver of rent-in-kind to render it fit to be 
taken to market, the value (,alculated according to the average price at 
which it has been so sold during the year previous to that in which the 
assessment is made. 

(b) where agricultural produce is not ordinarily sold in the 
market in its raw state, the aggregate of — 

(i) the expenses of cultivation; 

(U) the land revenue or rent paid for the area in which it wa>s 
grown; and 

(Ui) such amount as the Income-tax Officer finds, having regard 
to all the circumstances in each case, to represent a reasonable rate of 
profit on the sale of the produce in question as agricultural produce. 

24* Income derived fi*om the sale of tea grown and manufactured 
by the seller shall be computed as if it were income derived from business 
and 40 per cent, of such income shall be deemed to be income, profits ^ 
and gains liable to tax. 

25. In the case of Life Assurance Companies incorporated in Bri- 
tish India whose profits are periodically ascertained by actuarial valua- 
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tion, the ineoine, profits and gains of the Life Assurance Business shall 
be the average anniial net profits disclosed by the last preceding valuation, 
provided that any deductions made from the gross incoiiie in arriving 
at the actuarial valuation which are not admissible for the purpose of 
income-tax assessment, and any Indian Income-tax deducted from or 
paid on income derived from investments before such income is received, 
shall be added to the net profits disclosed by the valuation. 

26. Rule 25 shall apply also to the determination of the ineonie, 
profits and gains derived from the annuity and capital redemption busi- 
ness of life assurance companies, the profits .of which can be ascertained 
from the results of an actuarial valuation. 

27. If the Indian income-tax deducted from interest on the invest- 
ineiits of a company exceeds the tax on the income, profits and gains 
thus calculated, a refund may be permitted of the amount by which the 
deduction from interest on investments exceeds the tax payable on such 
income, profits and gains. 

28. In the ease of other classes of insurance business (fire, inariiie, 
motor-car, burglary, etc.,) of a company incorporated in British India, 
the iiieome, profits or gains shall be determined in accordance with the 
provisions of the Act, subject to the allowance specified in the rule next 
following. 

29. If in the ordinary accounts of any insurance business other 
than Life Assurance, Annuity, or Capital Redemption Business carried 
on by an Insurance Company any amount is actually charged against the 
receipts for the sole purpose of forming a reserve to meet outstaBding 
liabilities or unexpired risk in respect of policies which have been issued 
(including risk of exceptional losses) and is not used for any other pur-, 
pose such amount may be treated as expenditure incurred solely for the 
purpose of earning the profits of the business. 

SO, Any amount either written off in the accounts or through the 
Actuarial Valuation Balance Sheet to meet depreciation of, or loss on, 
*seciirities or other assets, or whieih is carried to a reserve fund formecl 
for that sole puri)ose and not used for any other purpose, may be treated 
as expenditure incurred solely for the purpose of earning the profits of 
the business. Any sums taken credit for in the accounts or Actuarial 
A^aliiation Balance Sheet on account of appreciation of or gains on the 
securities or other assets shall be deemed to be income chargeable to tax, 
subject ahvays to deduction of such portion thereof as has been other- 
wise taken into account in calculating the income, profits or gains. 

31. The income, profits and gains of companies carrying on Dividing 
Society or Assessment business shall be taken at 15 per cent, of the pre- 
mium income in the previoim year and, in the case of non-resident com- 
panies, at 15 per cent, of the Indian premium income in the previous 
year, 

- 32- Notwithstanding anything contained in ruies 25 to 31, the 
tot^I income^ howeyer^ of; an insurance company carrying on more than 
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one class of business shall be detenniiKMl by its aggre^rate ineome from 
ail classes of businesses. 

33. In any ease in which the Income-tax Officer is of opinion that 
the actual amount of the ineome. profits or gains accruing or arising to 
any person residing out of British India whether directly or indirectly 
through or from any ])usiness eonneetion in British India cannot be ascer- 
tained, the amount of such income, profits or gains for the purposes of 
assessment to income-tax may be calculated on siieli percentage of the 
turnover so accruing or aiusing as the Income-tax Officer may consider to 
be reasonable, or on an amount which bears the same proportion to the 
total profits of the business of such person (sueh profits being computed 
in accordance with the provisions of the Indian Income-tax Act) as the 
receipts so accruing or arising bear to the total receipts of the business, 
or in such other manner as the Income-tax Officer may deem suitable. 

34. Tile profits derived from any business carried on in the manner 
referred to in section 42 (2) of the Act may be determined for the purposes 
of assessment to income-tax according* to the preceding rule. 

35. The total ineome of the Indian branches of non-resident insurance 
companies (Life, Marine, Fire, Accident, Burglary, Fidelity Guarantee, 
etc.), in the absence of more reliable data, may be deemed to be the propor- 
tion of the total ineome, profits or gains, of the companies, corresponding 
to the proportion which their Indian premium income bears to their total 
premium income. 

36. An application for a refund of income-tax under section 48 of 
the Act shall be made in the following form : — 

Applkcdion for refund of li^corne-iax, 

■ . ■„ ^ — —of ^ — — 

do hereby state that my income from all sources to which the Act ap})lies 

during the year ending on tlie 31st l\iareh 19 , amount- 

::'Cd4o Es;.-—— — — — ^ only..- 

1 therefore pray for a refund of 

under Salaries ” 

Es. under ‘‘ Securities 

under Dividends from companies ’’ 

under “Share of profits of the registered 

firm 

known as of which I am a partner. 

Bignature 

(The portions not required should be scored out.) 

I hereby declare that what is stated herein is correct. 

Signature- ^ — ‘ 

Dated- 19, , 

37. The application under rule 36 shall be accompanied by a return- 
of total ineome in the form prescribed under section 22 unless the appli- 
cant has already made sueh a return to fee Income-tax Officer. 



134 


THE INCOME-TAX ACT. 


38. Where tlie application under I'ule 36 is made in respect of 
interest on securities or dividends from companies, the application shall 
be accompanied by the certificate prescribed under section 18 (9) or 
section 20, as the case may be. 

39. The application under rule 36 shall be made as follows:— 

(a) If the applicant is resident in British India, to the Income- 
tax Officer of the district in which the applicant is chargeable directly 
to income-tax or, if he is not chargeable directly to iiieome-tax, to tbe 
Income-tax Officer of the district in which he ordinarily resides; 

(h) If the applicant is resident ontside British India, to the Iii- 
eome-tax Officer appointed by the Central Board of Revenue. 

40. An application for refund of income-tax under section 49 of the 
Act shall be made in the following form:— 


Application for ^ from double incomedax under section 49 

of the Indian Income-tax Act, 1922. 


1 ,^- 


of- 


do hereby state that 


I have paid United Kingdom income-tax and super-tax amounting to £- 
for the year ending 19 on an income of £ 


and that Indian - 


income tax 


income tax and super-tax 
the same income. 


of Rs.- 


— has also been paid on 
-I have obtained relief 

in con e from the same SC! rae an ounting to Ks, 

under the provisions of section 27 of the English Finance Act, 1920, at the 

rate of -see attached certificate from the Inspector of 

Taxes, . I now pray for a further relief at the rate of 

amounting to Rs. under section 49 of the Indian In- 
come-tax Act, 1922, to which I am entitled. My income from all sources 
to which this Act applies during the previous year ” ending on the 

19 amounted to Rs, only — see Return 

of income ~ attached. 


aheady submitted. 


Signature- 


I hei*eby declare that what is stated herein is correct. 

Signature 

Daied -^ — — 19 . 


41 . The application under rule 36 or rule 40 may be ])resented by 
the applicant in person or through a duly authorized agent or may be 
sent by post. 

42 . A return shall be fnrnishecl by the principal officer of a com- 
pany under section 19-A in respect of a dividend or aggregate dividends 
if the amount thereof exceeds Rs. 10,000. 

43 . The return by the principal officer of a company under section 
19-A shall be in the following form and shall be delivered to the Income- 
tax Offi<?er who assesses the; company - 
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Bdnrr, under scclion 19-A of ilic Indian Income-tax Act, 1922, 
for the year 1st April 19 ~31s/ March 19 . 

Name of Cotnpam' — - 

Address of CompaJiy ^ ^ : ^ 

(i) K ev ident Sharehold ers ; 

N^-I\esident Shareholders 


Serial 

number 

I 

1 

Name of share 
holder. 

Address of 
shareholder, 

3 

Date of declara- 
tion of divi- 
dends. 

.4 

( 2 ) Amount of dividends. 

Net. , 1 

5 

Gro.ss. 


i 

i , 

1 

Rs. 

■Rs.' 


I, j the principal officer of the— — 

company, hereby certify that the above statement contains a complete list 
of the shareholders of the eoinpanv to whom a dividend or 

non'i'e-iident 

aggregate dividends exceeding Rs. 10,000 was or were distributed in the 
period from the 1st April 19 to the 31st March 19 , 

■ ■ ■ A^igiudure — — 

Daied 19 ,, 

44, All sums deducted in accordance with sub-sections (2) and (3) 
of section 57 shall be paid by the person making the deduction to the 
credit of the Clovernment of India within one week from the date of such 
deduction by remitting the amount to the Income-tax Officer concerned or 
to such (jovernment Treasury or branch of the Imperial Bank of India as 
he may direct. Tlie person making the deduction shall send at the same 
time to the Income-tax Officer a statement showing the name of the non- 
resident ])ersori on whose behalf the tax ha>s been deducted, the amount of 
the tax deducted, the gross amount of dividend in respect of which the 
deduction has been made and the period for which the dividend has been 
paid. 


N-ote . — (1) Separate forms should be used for resident and nou-resideut share- 
holders. 

(2) Where dividends are issued. free of income-tax’^, the iigiire to be en- 
tered in column o is the sum actually p.ai<!, and the figure to be entered in column (> 
is the aggregate of the sum so paid and the amount ot income-tax payable by the 
company in respect of the dmclends* 


GOVEIil^JIENT TRADING TAXATION ACT 

{ACT NO. Ill OF 1926). 

Jn Act to determine the liahility of certain Governments to taxa- 
tion in British India in respect of trading operations. 

"Whebeas it is expedient to determine the liability to taxa- 
tion for the time being in force in Bi’itish India of the Goveimment 
of any part of His Majesty’s Dominions, exclusive of British 
India, in respect of any trade or business carried on by or on 
behalf of such Grove rnment ; it is hereby enacted as follows : — 

Short title and com- (1) This Act may be called The 

mencement. GoVERNMBXT TeaDIXG TaXATIOX AcT, 1926. 

(2) It shall come into force on such date as the Grovernor- 
Greneral in Council may, by notification in the Clazette of India, 
appoint.^ 

2. (1) Where a trade or business of auj- kind is carried on 

by or on behalf of the Corernment of any part 
Govemnient.s°So'^7axa"- of His Majestv’s Dominions, exclusive of Bri- 
tion in respect of trad- India, that Government shall, ^ in respect 

mg operations. of the trade or business and of all operations 

connected therewith, all property occupied in British India and 
all goods owned in British India for the purposes thereof, and 
all income arising in connection therewith, be liable — . 

(a) to taxation under the Indian Income-tax Act, 1922," in 
che same manner and to the same extent as in the like ease a com- 
pany would be iiable; 

(b) to all other taxation for the time being in foi’ce in 
British India in tFe same manner as in the like ease any other 
person would be liable. 

(2) For the purposes of the levy and collection of income- 
tax under the Indian Income-tax Act, 1922, in accordance with the 
provisions of sub-section (1), any Government to which that sub- 
section applies shall be deemed to be a company within the mean- 
ing of that Act, and the provisions of that Act shall apply accord- 
ingly. 

(3) In this section the expression “ His Majesty’s Domi- 
nions ” includes any territory which is under His Majesty’s pro- 
tection or in respect of which a mandate is being exercised by the 
Government of any part of His Majesty’s Dominions. 

(1) The Act came ijito force with effect from the 1st April, 1026 — Fffic Noti- 

No. 13, dated 30th March 1926» 

(^2) XI of im* 
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Av Act to consoUAaie and amend the law relaihtg to IncomeAaw 

and Super-fax. 

WhiiREas it is expedient to consolidate and amend 
the law relating* to Income-tax and Super-tax ; it is hereby 
enacted as follows ; — 

Short title, extent ^ (0 This Act may be called 

and commencement. IXDIAN InCOME-TAX ACT, 1922. 

(2) It extends to the whole of British India, inclu- 
ding British Baluchistan and the Sonthal Pargannas, and 
applies also, within the dominions of Princes and Chiefs in 
India in alliance with His Majesty, to British subjects in 
those dominions who are in the service of the Government 
of India or of a local authority established in the exercise 
of the powers of the Governor-General in Council in that 
behalf, and to all other servants of His Majesty in tho.se 
dominions. 

(3) It shall come into force on the first day of April, 

1922. 

Preamble — 

As regards the construction of titles, preambles, etc., see 
Rules of Construction in the Introduction. The present Act con- 
solidates the previous Income-tax and Super-tax Acts and amends 
them in the light of experience. The amendments were largely 
based on the reeommeudatioirs of the All-India Income-tax 
Committee of 1921, a copy of whose report is printed as an 
Appendix. 

British India — 

Under section 3 (7) of the Genei'al Clauses Act (X of 
1897), ‘ Bi-itish India ’ means “ all territories and places Mthin 
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[S. 1 

Her Majesty’s clommions which are for the time being governed 
by Her xMajesty through the Governor-General of India or through 
any Governor or other officer subordinate to the Governor-Gene- 
ral of India. ” 

India — 

Under section 3 (27) ibid ‘ India ’ means ‘ British India 
together with any territories of any Native Prince or Chief under 
the suzerainty of Her Majesty exercised through the Governor- 
vleneral of India through any Governor or other Officer sub- 
ordinate to the Governor-General of India ’. 

Local authority — 

Under section 3 (28) ibid ‘ Local authority ’ means ‘a 
Municipal Committee, District Board, body of Port Commissioners 
or other authority legally entitled to, or entrusted by the Govern- 
ment with, the control or management of a municipal or local 
fund ’. 

Scope of Act — 

The Act applies locally to the whole of British India and 
only personaMy to the specified class of persons outside British 
India but within India. The personal and local jurisdiction of 
the Indian legislature is determined by section 65 of the Govern- 
ment of India Act. 

Sub-section (2) governs the whole Act. The jurisdiction 
of the Act cannot extend beyond the areas mentioned herein. The 
jurisdiction however has primary reference to the liability to tax, 
and if there is liability, the Act gives jurisdiction to give effect 
to the objects of the Act. The liability does not depend on the 
effectiveness of the machinery to enforce liability.^ Thus there 
is nothing to prevent an Income-tax Officer acting under section 
64 (4) assessing an assessee residing out of India. Whether he 
can enforce the assessment is a different matter which would de- 
pend on what property the assessee has in India, etc. 

The jurisdiction of the Indian Legislature is regulated 
under section 65, Government of India Act, which runs as below : — 
“ The Indian Legislatm*e has power to make laws : — 

(a) For all persons, for all courts and lor all places and things 
Within British India; and 

(1>) For all subjects of His Majesty and servants of the Crown 
within other parts of India; and 

(r) For all native Indian subjects of His Majesty, without and 
beyond as well as within British India ; and 

(1) Crane ‘ V, Commmionrjr^ of Inland Eevemiej 7 Tax Oases 316; WMiney v, 
pf Inland' "10 Tax Cases 88j 
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(r?) For the proveriiiiifiit officers, soldiers (airmen) and follo’wers 
in Ilis Majesty s Tnflian force, s. wherever they ai'e serving, in so far as 
they are not snhjeet to the Array Act for the Air Force xVct) ; and 

(c) For all persons employed or serving in or belonging to the 
Royal Indian Marine Service; and ” 

‘ Income, ]')rofits mid gains ’ arising or acerning or received 
in Britisl) India are inclnded in ‘things’ in elanse (a) above; 
otlicrwise no non-resident could he made liable to tax — even 
tlirongb an agent — unless the non-resident fell under one of the 
clauses (c), (t/) or fc). 

Section 7 (2) applies only to the particular class of income 
niontioned therein, namely, ‘ salaries and sets out the extent to 
which income not accniiug, arising, or received in British India 
may be deemed to be chargeable within the meaning of sec- 
tion 4. Section 1 governs section 7 (2) also, and the latter, it 
will he seen, does not — as indeed it cannot— go beyond the scope 
of section 1, which in its turn is really determined by section 65 
of the Government of India Act, 

There is nothing to prevent, for instance, the Government 
of India so amending the Income-tax Act as to appoint (say) the 
High Commissioner for India in England as an Income-tax Officer 
under the Act in respect of incomes accruing in India but paid in 
the United Kingdom or (say) in respect of refunds of Indian 
Income-tax to persons in the United Kingdom, The point is that 
so long as there is liability to tax the Government adopt the neces- 
sary machinery at their risk. Thus an Income-tax Officer acting 
outside British India cannot obviously have the same powers as 
in British India ; nor would it be possible to visit the same penal- 
lies in cases of default ; but to the extent that the assessee or the 
person called on obeys the Income-tax Officer or complies with 
his direction, or the Income-tax Officer is able to get at the asses- 
see ’s income or property, there would be nothing id fra vires in the 
acts of the Income-tax Officer. 

See also notes under sections 22 (serving notices on non- 
residents) ; 29 (issuing notice of demand) ; 64 (4) (Jurisdiction 
of the Income-tax Officer); ajid 65 (indemnity). 

History — 

The words “ and to all other servants of His Majesty in 
those dominions ” were added in 1918. Formerly only British 
subjects serving outside British India were liable. Now even 
subjects of Indian States wdio are in the service of the Govern- 
ment of India but serve outside) British India and^vithin India 
are liable. The fact that these persons pay Income-tax to the 
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Grovernment of India does not absolve them from liability to taxa- 
tion by the States which have powers to tax them - — see however 
notes under section 60 regarding relief from Doixble Income-tax. 

The words “ Sonthal Pergannas wer*e added in 1918. 
Previously the Act had been extended by the Sonthal Pergannas 
Settlement Eegulations (III of 1872) and (III of 1899). 

The words “including British Baluchistan ” were added 
in 1922. Formerly, the Act was applied by notification only to 
salaries and pensions paid by Government or local authorities. 

The conditions after the xvar justified the extension of the whole 
Act to British Baluchistan. Besides, traders and contractors . 
from other Provinces made substantial profits in this Province and 
brought it to India without paying Income-tax — see the case of Rai 
Bahadur Sundar Das^ cited under section 4. 

The whole of the Act has been applied to Berar, the Civil 
and Military Station of Bangalore, and the districts of Abu and 
Angul. The Act applies only to salaries and pensions paid by 
Government and local authorities in the cantonment of Baroda, 
the British Administered areas in Central India and the British 
Administered areas (excluding Railway land) in Bombay Presi- 
dency. 

Administered areas — Income arising, etc., in — ^Double taxation of 

Where the Act has been extended to territoiies which are 
not British India, strictly speaking profits accruing or arising or 
received in British India or deemed to accrue or arise or to be 
received in British India are liable to tax even if they have already 
been taxed in those territories, except, of course, in those cases ■< 
in wdiich the doctrine of “no second receipt in the hands of the 
same person ” saves such income from double taxation. The 
point is that these territories are, so to speak, duplicates of British 
India and not part of British India. In practice, however, by 
executive orders, the followdixg concessions have been given, sav- 
ing such income from double taxation. Berar is practically treated 
as paid of British India for purposes of assessment and no 
question of double taxation arises. When the same profits are 
taxed both in British India and in the Civil and Military Station 
of Bangalore, a deduction or refund is given in British India 
(iqual to the tax levied on such profits in the Civil and Military ^ 
Station if the headquarters of the firm or company, etc., are in 


(1) 1 I. T. 0. 189, 



141 


ACT XI OP m2. 



Britisli India, ami a similar rofxnicl or ckHlaetioii is given at Ban- 
si'alore it' tlie lieadi.iuarlers of the firm or eomyauy are at Banga- 
lore. 

Salaries of persons outside India — 

The position resulting from this section and sectioji 7 (2) 
is that the -salaries of (iovernment officers serving outside India 
(i.e., accruing or ari^ing out of India, e.g. in the Persian Gulf) are 
not taxable unless n ceired in India. 

Salaries in Indian States — 

In Indian States, all persons in the service of Government, 
of ■whatever nationality, are liable to tax, but only those stu’vants 
of local authorities who are British subjects are taxable. If 
a Government servant is lent to a “local authority” in an 
Indian State, he will be taxable whether he is a British Subject 
or not beeau-se he does not cea.se to be a servant of His Majesty 
owing to his being lent to a “ local authority but a Govern- 
ment servant lent to an Indian State for service in that State is 
not taxable as he ceases to be a servant of His Majesty — see 
section 7 (2). Other British subjects are not taxable, e.g., Bri- 
tish subjects travelling in Indian States or receiving salaries from 
sources other than Government or local authorities, e.g., an 
Englishman or British Indian employed as a State servant. 

Frontier Agency Tracts and Ceded Areas are included in 
ilie term “ Dominions of Princes and Chiefs in India in alliance 
with His Majesty”. 

United Kingdom Law — 

The English Income-tax Acts do not contain any section 
.similar to this section. The scope of the Acts there is defined by 
the various ehai'ging sections (by no means very clear) and the 
interpretations placed on them by the Courts. In this connec- 
tion see the remarks of Loixl Herschell in ColquJioim v. Brooks,^ 
quoted in the Introduction. See also Whitney v. Commis- 
sioners of Inland Bevenne,- cited under section 22 as regards the 
taxation of non-residents, and the remarks of Tomlin, J. regard- 
ing the scope of the Australian Income-tax laws in London S 
South American Investment Trust v. British Tobacco Co. Ltd? 


Befinit'ons. 


2 , In this Act, unless there is anything 
repugnant in the subject or context,-— 


(1) 2 Tax Cases 490. 

(2) (192(3) A. C. 37; 10 Tax Cases S8. 

(3) 42 T. L. E. 771; (1927) 1 Ol. 107. 
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‘ Unless there is anything repugnant in the subject or 
context ’ Examples of Avords not used in the strict sense of 
the definitions in this section are “ assessee ” in sections 24 and 
64. 

The definitions should be followed in construing not only 
the Act proper but also the Rules and Notifications. These defi- 
nitions are supplementary to those in the General Clauses Act 
except where they definitely override them. 

(1) “ agricultural income ” means — 

{a) any rent or revenue derived from land which 
is used for agricultural purposes, and is either assessed 
to land revenue in British India or subject to a local rate 
assessed and collected by officers of Government as such ; 
{b) any income derived from such land by— - 
(/) agriculture, or 

(»■) the performance by a cultivator or receiver of 
rent-in-kind of any process ordinarily employed by a culti- 
vator or receiver of rent-in-kind to render the produce 
raised or received by him fit to be taken to market, or 

{Hi) the sale by a cultivator or receiver of rent-in- 
kind of the produce raised or received by him, in respect 
of which no process has been performed other than a pro- 
cess of the nature described in sub-clause (ii) ; 

(c) any income derived from any building owned 
and occupied by the receiver of the rent or revenue of any 
such land, or occupied by the cultivator, or the receiver of 
rent-in-kind, of any land with respect to which, or the pro- 
duce of which, any operation mentioned in sub-clauses 
(ii) and iiii) of clause (6) is carried on : 

Provided that the building is on or in the imme- 
diate vicinity of the land, and is a building which the re- 
ceiver of the rent or revenue or the cultivator or the re- 
ceiver of the rent-in-kind by reason of his connection with 
the land, requires as a dwelling house, or as a store- 
house, or other out-building. 


History- 

In tlie Income-tax Act of 1860 agrieultiiral income M’as 
taxed. This was given up in 1865. In the Act of 1867 the tax 
\\'as levied only a.s a license tax on professions and trades, and 
ajiTicnlturc was neither a ‘ profession ’ nor a ‘ trade ’. In 1869, 
an income-tax wa.s levied upon all incomes, including agricultu- 
ral income, and in 1873-74 this was given up. In 1877 a license 
tax was levied upon traders and artisans but not upon agricul- 
turists on whom a cess on land was levied. In 1886 a regular 
Income-tax Act was passed but exempting agrieutural income 
and the exemption is still in force. The principal reason for 
exempting agricultural income from 1877 onwards appears to 
have been, not the fact that landlords paid revenue to Govern- 
ment (which of course was in return for the use of land) but that 
they paid a cess on land corresponding to income-tax. This cess 
was not inconsiderable liaving regard to the low rates of income- 
tax then prevalent ; and it was considered that landlords shotild 
not be asked to contribute to the general exchecpier more than 
once (apart from the payment of land revenue which, as already 
stated, was held to be not a contribution to the public revenues 
but a payment for the use of land). In those days -when the Cess 
Acts were passed and an income-tax levied on agricultural income, 
the owners of permanently settled estates carried on a powerful 
agitation against these imposts on the ground that the new taxes 
constituted a breach of the Permanent Settlement. As will be 
seen the policy of the Government of India was vacillating. They 
met these complaints, not by exempting permanently settled estates 
as such from income-tax, but by exempting all agricultural in- 
come whether the lands were permanently settled or not. The 
omission of the 1886 Act to refer expressly (o permanently settled 
estates has, as will be seen from the Introduction, led to considera- 
ble difference of opinion about the liability to income-tax of non- 
agrieultural income from permanently settled estates. 

Circumstances have, of course, since changed, especially 
since 1916-17 with the introduction of a graduated system of 
income-tax and the levy of super-tax — see for instance para. 60 
of Sir William Meyer’s Budget speech for 1917-18. In 1918 
when the Income-tax Act wms amended and consolidated, Govern- 
ment intended to take into aeebunt agricultural income for the 
purpose of fixing the rate at which an assessee should pay tax — 
a clearly logical step with the advent of a real system of gradua- 
tion— but this wms opposed by the Legislative Council and the pro- 
posal was dropped. In 1922, when the Act was again revised, 



THJ4} INGOME-TAX ACT. [S. 2 (1) 

Groverumeiit desired to exclude ‘ forestiy ’ from agricultural in- 
come, but tiiis also was opposed by the Assembly and the pro- 
posal was dropped. xAgricultural income, as now defined in the 
Act, is not only exempt from income-tax but may not even be 
taken into account in considering the ‘ rate ’ at which the assessee 
should be taxed on his non-agrieultural income. Nor can it be 
taken into account even for super- tax, however large the income. 
The existence of agricultural income is completely ignored by 
the Income-tax Officer for all purposes. Government, howmver, 
have never given a specific undertaking that they ■will not tax 
agricultural income in future, nor can there be any doubt that 
the Legislature has powers to tax agricultural income as well 
as income from permanently settled estates. Recent political 
developments are bringing the question to the forefront, and the 
Taxation Enquiry Committee have written on the subject at 
length in their report. 

Under the previous Acts profits from the sale by a culti- 
vator or receiver of rent-in-kind of the produce raised or receiv- 
ed by him were included under “ agricultural income ” only if 
he did not keep a shop or stall for the sale of such produce. Un- 
der the present Act such profits are exempt from taxation if the 
produce is sold in a raw state or after it is subjected only to 
such processes as an ordinary cultivator would employ. The 
present Act, it wfill be seen, makes the law more lenient. The 
change was made in 1922. 

The drafting of the corresponding portion of the previous 
Acts was defective. The words ‘ in British India ’ in clause (a) 
and ‘ such land by ’ in clauses (b) and (c) did not occur therein. 
The result, therefore, was that the income from lands outside 
British India, vk., in Indian States — ^\\ffiether falling under clause 
(o) any rent or revenue or (b) income derived from cultivation, 
etc., or (c) from occupied buildings — escaped taxation. This de- 
fect has been remedied in the present Act under -which only income 
from such land as is either assessed to land revenue in British 
India or subject to a local rate assessed and collected by officers 
of Government as such is exempt from income-tax. 

Conditions to be satisfied by the land — 

It will be seen that the definition imposes several conditions. 
The laud must first of all be used for an agricultural purpose. 
As to what constitutes such purpose, see below. The land should 
also be (1) either assessed to land revenue in British India or 
(2) subject to a local rate assessed and collected by officers of 
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Groveiiiment as siicli. In practice there is hardly aiiy land which 
is not assessed to land revenue or local rates, i.e., which escapes 
both. Even waste lands which are settled are assessed to revenue 
though up to a certain stage the revenue is remitted. Lauds 
like those of Col. Malik Sir Umar Ilayat Khan in Shahpur Dis- 
trict, Punjab (cited infra) are very rare. All that the law re- 
quires is, that land revenue should bo assessed and not that it 
should be actually levied and collected, though there is not much 
practical significance in this distinction. 

Local Bates — 

The Act does not define * local rates ’ and there is no gene- 
ral definition in other statutes in India. There are definitions 
in English statutes but they are clearly inapplicable to India. 
A ‘ rate ’ as distinguished from a ‘ tax ’ is sometimes used to 
denote a payment for services rendered, but such a distinction 
is not relevant to the present context. The expression ‘ local 
rates ’ presumably means taxes for the benefit of local authori- 
ties, i.e., District Boards, Municipalities, etc., but there is no 
authority to justify one’s defining ‘ local rates ’ as meaning rates 
on account of ‘ local authorities ’ as defined in the General Clauses 
Act. It was argued in the case of Malik Umar Hayat Khan^ 
that, if a land is not assessed to land revenue but pays irrigation 
rates to Government, ‘ local rates ’ should be construed to in- 
clude such irrigation I'ates as well; but the Court did not give 
a ruling on this point as they threw out the case on different 
grounds. 

The further condition is that such local rates should be 
assessed and collected by officers of Government as such. A tax, 
therefore, levied by a municipality which is assessed and collected 
by its own officers, would not come within the definition. Such 
land could not escape income-tax unless it was assessed to Land 
Eevenue. On the other hand Road and Educational cesses and 
cesses for District Boards and District Committees are almost 
invariably assessed and collected by officers of Government, 

What constitutes Agriculture? 

There is no definition in the Act of the term ‘ agriculture,’ 
nor is a simple definition of such a common and comprehensive 
word possible. The word should, therefore, be intei'preted with . 
reference to common usage as well as the general spirit and the 
tendency of the Act. A provision exempting certain specified 
items from taxation should, like all remedial legislation, be con- 
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strued ill as liberal a spirit as possible and income from ‘ agri- 
culture ’ should therefore be construed liberally in cases of doubt. 
It is evidently in this spirit that some of the judicial pronounce- 
ments on this point have been made. The ordinary dictionary 
meanings of agriculture are as below: — 

“ Farming, horticulture, forestry, butter and cheese making, etc.” 
(Webster.) 

“ The tillage of the land, the art of cultivating the soil, including 
the allied pursuits of gathering of the crops and rearing live-stock, also 
husbandry— farming, in the widest sense.” (Murray’s Oxford Dictionary.) 

There are various definitions of the word in enactments 
of the United Kingdom as w'ell as in Indian enactments, e.^., 
Kent Eeco very Acts, Estates Tenancy Acts, Agriculturists’ Belief 
Acts; but these definitions are of no help inasmuch as these enact- 
ments are not in pari materia the Indian Income-tax Act. 
In the Agricultural Bates Act (59 and 60 Viet., cap. 16) passed 
in 1896 for the purpose of exempting the occupiers of agricultural 
lands in England from paying as high rates on such lands as those 
levied on buildings and other hereditaments, ‘ agricultural land’ 
is defined in section 9 as follows : — 

The expression ‘ ‘ agricultural land ’ ’ means any land used as arable, 
meadow or pasture groiind only, cottage gardens exceeding one-quarter 
of an acre, market gardens, nursery grounds, orchards, or allotments, 
but does not include land occupied together with a house as a park, 
gardens other than as aforesaid, pleasure grounds or any land kept or 
preserved mainly or exclusively for purpose of sport or recreation or 
land used as a race course. 

The definitions and rulings in the United Kingdom Income- 
tax Acts are not of much help. The position in the two countries 
regarding the taxation of agricultural income is somewhat differ- 
ent. In India the income is exempt fi'om, taxation whereas in 
England it is liable to taxation though under a particular sehe- 
duie instead of another— with certain incidental differences in 
favour of agricultural income. In a case under the United King- 
dom Excess Profits Duty Acts, Inland Revenue v. Ransom,^ San- 
key J., said : 

“ The contention for the Crown is that-' husbandry ’ means farm- 
ing;.. ;..v . . ‘ husbandly ’ is a term of very wide signification and, 

though:.!: .am..no.t prepared to hold that .a man who tills and cultivates, the 
soil is, -in ail circumstances, a husbandman or a man engaged in ‘ husban- 
dry I ean'see no distinction between a man who does so in order to 
produce, food for humah consumption and’ a man who does so in order to 
produce- medicines and' herbs; " also for human consumption. ” 

(1) (1918) 2 K. B. 709; 12 Tax Cases 21. 
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Ill Duiiraii Kt'ir V. Thomas Gillespie^ it was held that the 
term “hiishauclry'’ was not restricted to tillage or cultivation of 
the soil but included the use of lands for the purpose of grazing- 
sheep. 

Per the Lord Prf.s-a/cwt. —Confessedly no light is thrown by the 
Statutes on the meaning of the word “ husbandry It has no technical 
or secondary meaning. It must be taken in its ordinary acceptation. 
What is that ? Is it confined to tillage or cultivation .... or does 
it embrace “ all farming operations ” . . . . For the answer. . 

I rather think we must turn to the dictionary and having regard 
to the object and the purpose of the statutes ive are construing take the 
widest meaning which is there first put upon the expression. (In) Stor- 
month’s Dictionary .... I find ‘ husbandry ’ defined first as ‘ ‘ the 
business of a farmer ” and ‘ husbandman ’ as the “man who manages the 
concerns of the soil” . . . - According to the New’ English Dic- 

tionary ‘ husbandry ’ signifies “ the business or occupation of a husband- 
man or farmer including also the raising of live-stock and poultry.” In 
Murray’s Dictionary a like meaning is given to the term. The attempt 
to confine ‘ husbandry ’ to the ‘ tillage ’ of the soil fails. For ‘ tillage ’ is 
defined as ‘ ‘ the act or practice of preparing land for seed and raising 
crops.” To adopt it ... . would be to confine husbandry to the 
raising of crops which are artificial and not natural. ‘ Husbandry ’ has 
in these days come to have a much more extended meaning than that; 
but even if turning over the soil to enable a crop to be grown w’ere essen- 
tial we have it in the cutting of the drains on the sheep farm. ‘ Husban- 
dry ’ as Mr. Justice Kenny said In re the Covan Co-operative 'Society,^ 

“ presupposes a connection with land and production of crops or food in 
some shape ” but let me add it shall not pre-suppose the use of artificial 
means to prepare the land for raising the crops. . . Neither judicial 

decision nor statutory enactment nor practice throws any light upon it. 
All that one can say about it is that in common parlance lands devoted 
to grazing sheep are occupied “ for the purposes of husbandry” and 
that a sheep f ai*mer is in the ordinary acceptation of the term a ‘ hushand- 
man.’ 

Per Lord Mackenzie . — It may be that in its origin the word ‘ hus- 
bandman ’ meant the man who ploughed and planted as distinguished from 
the man w'ho owned flocks and herds. No such limited meaning can no-w 
be attached to the word. . 

Per Lord Sherrington . — I think at the present day the primary 
and natural meaning of the wmrd ‘ husbandry ’ as applied to land includes 
all those uses of the land which are common to w’hat at the present day 
we describe as farmers. In short the rearing of sheep and cattle and the 
production of milk are a familiar and daily duty of the husbandmafi. 

‘ Husbandry ’ is practically -the same as ‘ agriculture ’ arid’ 
the interpretation of the English a,nd Scottish Courts could appar 

(1) 7 Tax Cases 473. , h .... 

(2) (1917) 2 I. R. 60S. , . V 
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reiitly be extended to tlie Indian lueonie-tax Act Acitliont modi- 
fications, in so far as tlie interpretation does not conflict with 
the definition in the Indian Income-tax Act. 

There are various definitions in Indian Tenancy Acts also 
but they are clearly inapplicable to income-tax because the sub- 
iect-matter of these Acts is so entirely ditferent from that of the 
Income-tax Act. The object of these Acts is to secure certain 
rights for tenants as against the landlords or rather to limit the 
powers of the landlords as against the tenants, and in many cases 
the most natural interpretation is to construe words strictly, inas- 
much as any other construction would create new rights as against 
the landlords. Thus in a case under the Madras Estates Lands 
Act^ it was decided by the High Court that ‘ agriculture ’ does 
not include pasturage, but it would be obviously improper to apply 
this interpretation for the purposes of the Income-tax Act also. 

In fact such an application would, apart from offending against 
all accepted rules of interpretation, be in such total conflict with 
the general purport of the Income-tax Act, inasmuch as it would 
result in inferior pasture lands being subjected to double taxation, 
i.e., to the payment both of land revenue and of income-tax, while 
leaving superior lands bearing cereal and other croijs to pay 
only land revenue and nothing else. 

In fact, in a case under the Madras District Municipalities 
Act," the High Court held that pasture land was agricultural and 
therefore exempt from enhanced rates. 

Per Davies and Moore, JJ .- — . . . . AVe have no hesitation in hold- 
ing that land on which potatoes, grain, vegetables, etc., are grown are lands 
used solely for agricultural purposes. AVe do not consider that any dis- f 
tinetion can be drawn between large and small plots of lands on which 
roots or grain are cultivated. All such land must be held to be land 
used solely for agricultural purposes .... 

Turning again to the definition of the word “ agiicultural ” which 
we have accepted we find that agricultural lands include lands set apart 
as pasture ground only and also lands xrsed for rearing live-stock. If, 
therefore, it coidd be .shown that these .so-called waste lands were in reality 
pasture grounds or lands used for rearing live-stock, we should certainly 
decide that they were lands used solely for agi-icultural purpo.ses. . . . 

This decision was evidently given on the principle of libe- 
rally construing remedial legislation and is of greater applicabi- 
lity to the Income-tax Act than a decision under the Estates Lands 

■ ji 

“ The primary meaning of ‘ agriculture ’ is the cultivation of the 
ground; and in its general sense, it is the cultivation of the ground for 

(1) Mja of tenhatagiri v, lygappa Med4it Mud. 738. 

(2) Emperor v. Alcsoander AUmif 2Q Mad. 627. 


the purpose of procurinGt vegetables and fruits for tlie use of man and 
beast iiieluding prardeniiicr or horticulture and the raising or feeding 
of cattle and other stock. Its less general and more ordinary significa- 
tion is the cultivation with the plough and in large ai^eas in order to 
raise food for man and beast ; or in other words that species of cultiva- 
tion which i>s intended to raise grain and other field crops for man 
and beast. ITortieulture, which denotes the cultivation of gardens or 
orchards, is a species of agriculture in its primary and more general 
sense — per Bliashyam Aiyangar, J., in MnrugeM Oheiii v. ChmnaihamM 
Oomdan^ (in which the question was whether a lease was agricultural). 

In Panadai Paihan v. Bamasami,^ in wdiieli again the same 
ciuestion wms raised, the denotation of the woixl was made wider. 

Spencer, J , — With due deference, while accepting that the case 
was rightly decided, I am unable to follow the opinion of Bliashyam Aiyan- 
gar, J., in MKrugesa Chefti v, Chinnathamhi Goundan^ that the wmrd 
‘ agriculture ’ in its more general sense comprehends the raising of vegeta- 
bles, fruits and other garden products as food for man and beast, if the 
learned Judge intended thereby to limit it to the raising of food products. 
For to so restrict the word would be to exclude flower, indigo, cotton, jute, 
flax, tobacco and other such cultivation. For the purposes of that parti- 
cular ease, which related to a lease of betel gardens, considering the policy 
of favouring agriculture, upon finding that they produced a form of food, 
the connection betwiMui agricnltnre and tlic' production of food may have 
seemed important, but sucdi a limitation is not supported by the definition 
of agriculture in the Oxford Dictionary which is : ‘ the science and 
art of cultivating the soil, tillage, husbandry, farming (in the widest 
sense).’ This dictionary notes that a meaning restricted to tillage is 
rare. In Bouvier’s Law Dictionary ‘ agriculture ’ is defined as the culti- 
vation of the soil for food., products or any other useful or valuable growths 
of the field or garden, 

Shephard, J., who sat with Bhashyain Aiyangar, J., conceded 
that the earlier decision, Kmthagan Haji v. MaycmS to which he was a 
party which decided that the lease of a coffee garden was not an agineul- 
tural lease, was %vrong. 

I am equally unable, -with respect, to agree with the narrow definition 
of Sadasiva Ayyar, €T., in Beshaijya v. Rajah of Pitapnrf^ and Rajah of 
Tenhatagiri v. Ayyappareddi? that agriculture means the raising of 
annual or periodical grain crop through the operation of ploughing, 
sowing, etc., though the decision may be perfectly sound so far as they 
excluded pasture lands from ^ ryoti land ’ for the purpose of the Madras 
Estates Land Act, 

The learned Judge’s definition would exclude sugarcane, indigo, tea, 
flow^er, tobacco and betel cultivation from agriculture. 


(1) (1901) 1. L. B. 24 Mad. 421. 

(2) 45 M. 710. 

(3) (1894) I. li. B. 17 Mad. 98. 

(4) (1916) 3 L. W. 485. 
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In my opinion agriculture connotes the raising of useful or valuable 
products which derive nutriment from the soil with the aid of Iraman 
skill and labour and thus it will include horticulture, arboriculture and 
sylviculture in all cases where the grow'th of trees is effected by the 
expenditure of human care and attention in such operations as those 
of ploughing, sowing, planting, pruning, manuring, watering, protecting, 
etc. . . . 

Obviously ‘ agriculture ’ is not necessarily confined to the 
cultivation of cereals. While it is not difHcult to raise cases on 
the borderland which could be considered to be both agricultxrral 
and not agricultural, it is not so easy to exhaust, by enumeration, 
the possible agricultural uses to which land can be put. Obvious- 
ly they must include dairying, poultrying, rearing of live-stock, 
gathering of wool, etc. ; bixt all such uses could be non-agricultural 
as well in certain circumstances. Thus dairying with stall-fed 
cattle in urban areas or poultrying in similar areas cannot be 
agricultural. But these instances would also be excluded by‘ the 
very definition of ‘ agricultural income ’ in the Act, which pre- 
supposes that the income is derived from land assessed to Land 
Revenue, etc. The profits of a milk-seller xvho merely purchases 
from cattle owners and sells the milk, etc., to others are presuma- 
bly profits from trade as they cannot be brought under any of the 
clauses in the definitions of ' agricultural income.’ 

A co-operative society buying milk from its members and 
selling the butter in the open market, returning the skimmed milk 
to its members, does not carry on ‘ husbandry mak- 

ing of butter by an ordinary f arnfer on his-farm would be ‘ hus- 
bandry 

Rule 4 of Case III of Schedule D in the United Kingdom 
Income-tax Act provides for cases of milk and cattle dealers who 
are charged supplementarily to the charge under Schedule B in 
certain cases. These conditions give a clue as to when in such 
eases agriculture becomes trade. The conditions are (1) the man 
must be a dealer in cattle or a dealer in or a seller of nailk; (2) the 
lands must be insufficient for the keep of the cattle brought on to 
the lands; and (3) the lands must be so insufficient that the 
assessable value of the lands affords no just estimate of the pro- 
fits. All these are ordinarily questions of fact. Condition (3) 
cannot be applied by analogy in India in face of the definition of 
agricultural income, but conditions (1) and (2) seem to be appli- 
cable. 


(1) Commissioners of Inland Mevenne v. Cavan Central Co-operative Society. 
J? Cases 1; (1917) 2 I. B, §94 snd 622, ' 
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It is fairly clear that income from fi.slieries,’ market.s,’ 
moorings,' ferries,' stone qnaiTies,- coal, manganese, mica, etc., 
is not agricultnral. Tlie profits from a mela (fair) lieki on land 
admittedly agricultural are not agricultural income.' Profits from 
trade in milk are as already stated not ‘ agricultural income 
Profits from sea fisheries, inclnding pearl and ‘ chank and fishe- 
ries in public ponds, lakes, etc.,, are not entitled to the exemption 
at all (even assuming that by any possible straining of words they 
could be considered ‘ agricultural ’) because the ‘ land ’ is not 
assessed to land revenue in British India. 

The income derived from honey, whether the depo.sit is 
spontaneous or derh'od from the rearing of bees, is undoubtedly 
agricultural; and if the land is assessed to land revenue or a local 
rate, exempt from income-tax. 

Ctrazing Lands — ^Leased — 

The position of income derived from land leased out and 
used for gi'azing cattle of other persons than the lessee is not 
clear. In the ITiaited Kingdom it ])as been decided that such 
profits constitute profits of ‘ trade ’ and not income from ‘ hus- 
bandry.’® 

In Donald v. Thompson,^" the assessee rented certain gi'ass 
parks outside his farm and iitilized them for the grazing of young 
dairy cattle with which to replenish his farm stock. It was held 
that the profits from the seasonal occupation of the grazings 
outside the farm were assessable to income-tax under Schedule 
D, i.e., as profits from business; and not as agricultural income. 
The assessee had been assessed in the usual course under Sche- 
dule B, i.e., occupation of agricultural land. 

Land — Leased or mortgaged — 

The land need not be cultivated by the owner himself. 
It can be leased, in which case the income would still be income 
from agriculture both to the lessor and to the lessee. If the land 
is mortgaged, the income will be agricultural income in the hands 
of. the mortgagee if it is a usufructuary mortgage, but not if 
it is a simple mortgage. In the latter case, of course, the owner 

(1) MaharajadMraj of Bar'bhanga y, Oommissioncr of Income-tax 1 I. T. C, 
♦il/d So 410. 

(2) Shiblal (xcmgaram v. Comniissmier of Income-taXy 50 AIL 9S, 

^3) Emperor v. Baja P. C, Barua^ 1 I, T. C* 284. 

(4) Timed Basul v. Anatli Bandn, 28 Cal. 637* 

(^5) McKenna v. MerUhy, 7 Tax Cases 620t 
(6) 8 Tax Oases 377, 
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would receive tlie agriciiltural income himself while the mortgagee 
would be mereh^ in receipt of income from money-lending, which 
would not be differentiated in any way merely because he had a 
right to attach the property in ease the debt was not paid. Where 
there are intermediary lessees or tenure holders — whatever the 
nature of interest and whatever the local tenure, zamindary or 
ryotwari or anything else — the income of all these holders and 
lessees is clearly agricultural. 

Usufructuary mortgages — 

In Commissioner of Income-tax v. Bnhramania Sastrigalf 
the Madras High Court held that when a person carrying on 
money-lending business lends money in the course of such business 
on the security of lands of which he takes usufructuary mortgage 
and immediately leases these lands back to the borrowers, the rent 
of the lands being a definite percentage of the loans given, such 
•rent is not agricultural income. The Allahabad High Court in 
the eases of Mnhand Sarup and Bamvarilal- questioned this view. 
The scheme of the Act does not distinguish between agricultural 
income on the one hand and business income on the other, and 
even if the income was admittedly from business there was no- 
thing to prevent that part of the income which was derived from 
agriculture being exempt under section 4 (3) (vin). The court con- 
sidered therefore that unless the mortgage was a sham (the conse- 
quences of such a mortgage they did not examine) the income was 
clearly agricultural. In a later case® the Madras High Court 
also have receded from the view originally taken by them, and 
adopted the line of reasoning adopted by the Allahabad High 
Court and their conclusion. 

Toddy- 

Income received from toddy is agricultural when it is re- 
ceived by the actual cultivator, whether owner or lessee, of the 
land on which the trees grow. If the income is obtained by a per- 
son who has not produced the trees from which the toddy is tapped 
or has not done any agricultural operation whereby the trees 
have been raised, it is not agricultural income within the mean- 
ing of the Aet.^ The ratio decidendi was that there can be no 
lease of trees apart from the land, and in this case the assesses 
admitted that he had no interest in the land. 


(1) 2 I. T. C. 152. 

(2) Unreported. 

(3) Tbrahim, ete.^ Bowther v. Commissioner of Income-tax, unreported, 

(4) Commissioner of Income4ax y, Yafappa Nadar, 105 I, 0, 48^, 
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Forest produce- 

ill the Bill of 1922 it was proposed to tax income from 
foresti'y the Select C’ommittee threw out the proposal and 
the Government acquiesced in the Committee’s recommendation. 
It is arg'uahle whether the expression ‘ agriculture ’ includes fores- 
try. Growing and felling timber on one’s own land may be con- 
sidered agricultnre, luit no amount of straining can make the fell- 
ing and marketing of timber grown on another man’s land agri- 
culture. In the Chief Commiasioner of Income-tax, Madras v. 
The Zemindar of Smgampattif the Madi*as High Court ap- 
peared to incline to the view that income from forestry was agri- 
cultural. This was, however, obiter and not part of the decision. 
In Emperor v. Baja P. C. Barnaj- the Calcutta High Court held 
that income derived from pajunents for stacking timber in forest 
land is not ‘ agricultural income.’ In Har Prasad v. Emperor,^ 
the Lahore High Court held that income derived from land let out 
for the purpose of stacking timber was not agricultural income. 
Para. 2 of the Income-tax Manual says “ if a land-owner grows 
on his own land, which is assessed to land revenue, forests or trees 
and derives income therefrom, he is not liable to income-tax 
on such income. Persons, however, who take contracts in forests 
for the cutting down of trees and selling of timber are liable to 
tax on the profits from such transactions.” There is no clear 
authority in the law for this but it is fair and in accordance with 
common sense and not inconsistent with the Act. An extract 
from the Honourable Sir lilalcolm Hailey’s speech in this connec- 
tion when the Bill was discussed in the Assembly is reproduced 
below : — 

Sir, I admit the Honourable Member’s main point that forests 
are indispensable to the country, but I am under the necessity of asking 
him, when he puts forward this amendment, what exactly he means by 
forestry. "We had ourselves in the original Bill intended to include the 
word ‘ forestry ’ but when we came to discuss it, we found it very diffi- 
cult indeed to arrive at any definite interpretation. If it is intended 
that a man who grows trees or forests on his own land should not be taxed 
for any income that he derives from them, then, I say, it is already suffi- 
ciently provided for, in section 2 (1) (a), -which exempts: 

^ Any rent or revenue derived from land ^vMeli is used for agi-ieidtural inirposes.’ 
We tried, but could not improve on that definition. If, on the other 
hand, he means that a man who takes a contract in a forest, say in a Native 
Btate, and earns an income thereby, should escape from income-tax, then 

(1) 1 I. T. C. 181; 45 Mad. 518. 

(2) 1 I, T. G. 284. 

(3) 1 I. T. C. 417. 


154 


THE INCOME-TAX ACT. 


[S. 2 (1) 


I, for one, am not with him. I would point out that if the House accepts 
his amendment, all such persons, those Avho take contracts in forests 
for cutting down and selling the timber would escape assessment. It is 
for that reason that we ourselves have made no such amendment as he 
himself has now put forward and we have left the matter to the ordinary- 
operation of the Act. I would add that if this point is not sufficiently 
clear from the Act, I am prepared to make it perfectly clear by executive 
instructions that if a land-owner grows on his own land, which is assessed 
to land revenue, forests or trees and derives income therefrom, he will 
not be assessed on such income. ‘ 

Lac, Silk, etc.— . 

The same principles should presumably apply to lac culti- 
vatioii which is semi-agricultural. Income from Zac is really a 
species of income from forestry. The owner of a forest assessed 
tp land revenue would not be taxable in respect of income from 
t|ie cultivation or collection of lac on the trees in the forest. If 
the forest is let out to an ordinary agriculturist, neither the owner 
nor the tenant would be taxable. If, on the other hand, the forest 
is let out to a commercial contractor (as distinguished from a 
tenant) the owner woxild not be taxable but the contractor would 
be. If the owner himself or the tenant introduces processes not 
ordinarily followed by the cultivator, he would clearly be taxable. 
Merchants who buy lac and manufacture it into shellac, etc., are 
clearly taxable, as such manufacture cannot be considered an 
agricultural process. 

The same principles would apply mutatis mutandis to seri- 
culture and other similar pursuits. 

Water — Income from — Whether Agricultural — 

In Malik Umar Kayat Khan and others v. Commissioner 
of Income-tax,^ a case probably sui generis, the assessees who 
owned certain canals purchased w'-ater from Government for w^hich 
they paid irrigation rates and sold it to certain agriculturists who 
paid for it in kind by a share of the produce. It was contended 
on behalf of the assesses (1) that the income was derived from 
land — either from the land constituting the water-courses or the 
land of those using the water, the latter giving a share of the 
produce as rent for the water and (2) that if the income was 
derived from the land forming the water-courses, that land paid 
‘ irrigation ’ rates which, it was contended, should be included in 
‘ local rates ’ (the latter not having been defined) and that if the 
income was held to be derived from the lands of those using the 
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water, the latter was assessed to land revenue; (3) that the 
land constituting' the water-courses should be held to be subser- 
vient or appurtenant to the lands cultivated with the water pur- 
chased and (4) that as the income was dependent upon the crop 
of the lands cultivated by the purchasers, it should be considered to 
he income from these lands. The Court held that the income was 
not derived from land at all but simply from the sale of water 
and that the fact that the price was paid in kind and not in cash 
made no ditference whatever. They therefore considered that 
the income was not ‘ agricultural income,’ and the other points 
raised by the assesses were therefore not considered. 

Rent and Eevenue — 

What the framers of the Act meant by the distinction be- 
tween ‘ relit ’ and ‘ revenue ’ is not clear. The words have' eoihg 
in the same form from 1886 and from a practical point of vie% 
the distinction is not of importance as both are equally entitle|l 
to the exemption. ' 

‘ Rent ’ is defined in section 105 of the Transfer of Property 
Act as ‘ money, share of the crops, service, or any other thing 
of value to be rendered periodically or on specified occasions by 
the tenant to the landlord in consideration of the enjoyment of 
immoveable property’. The same idea pervades most of the 
definitions in Indian Tenancy Legislation. Rent implies the idea 
of a lessor and lessee or landlord and tenant. Revenue on the 
other hand is a different concept. The definitions in English Acts 
and in judicial pronouncements in that country hardly help us in 
distinguishing between the two concepts in this country with its 
different land revenue history and its totally different frameivork 
of land tenures. 

The dictionary meaning of ‘ revenue ’ is as below' : 

“ the return, yield or profit of any lands, property or other 
important source of income; that which comes to one as a return from 
property or possessions, specially of an extensive kind; income from any 
source specially of an extensive kind; income from any source but spe- 
cially when large and not directly earned.” — Oxford Dictionary. 

‘ Revenue ’ is ordinarily a word with a wider denotation 
than ‘ rent.’ The distinction however in the mind of the framers 
of the Act is probably that ‘ revenue ’ is income due to the State 
and ‘ rent ’ the income on account of the user of land due to the 
landlord. This is the usual distinction which is observed in many 
land revenue and agrarian enactments in India. The landlord 
receives ‘ rent ’ from his tenants and pays ‘ revenue ’ to Q-overn- 
ment, A person other than Crovernment also can receive revenue 
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but in such cases the Government must have relinquished it in his 
favour. A jagirdar, for instance, who receives an assignment of 
revenue from specified lands — ^whether in ryotwari or zamindary 
tracts— is evidently the kind of person contemplated by the Act. 
The Income-tax Manual makes it clear that payment of land reve- 
nue to a jagirdar is not assessable to income-tax in the hands of the 
jagirdar. 

Rent or Revenue — ^What may be included in — 

As to what may or may not be included in rent or revenue 
it was decided by the Calcutta High Court in Maharaja Birendra 
Kishore Manihya Bahadur v. Secretary of State for India in 
Council'- that: (1) the premium paid for the settlement of waste 
lands or abandoned holdings may reasonably be regarded as ‘rent 
or revenue’ derived from land within the meaning of section 2 (1) 
(a). The argument was that the premium represented the capita- 
lised value of a portion of the rent; and (2) illegal cesses exact- 
ed by landlords are not agricultural income and therefore not 
rent or revenue. The above ruling also decided that premium 
paid for recognition of a transfer of holding from one tenant to 
another was not to be considered rent and therefore not ‘agricul- 
tural income’, biit the same High Court took a contrary view in a 
Pull Bench decision — Nawabsadi Meher Bano Kliamim and others 
V. Secretary of State,- and this Pull Bench ruling was followed 
in Maharajadhiraj of Darbhanga v. Commissioner of hicome-tax^ 
by the Patna High Coiirt. 

The following are not agricultural income: (1) Income 
derived from the use of land for storing purchases of crops by 
merchants: (2) Nazar paid by tenants at the beginning of the 
Zemindari year known as pimyadia nazar — a voluntary payment 
paid on an auspicious day (the Pull Bench ruling in Meher Bano 
Khammi’s case^ was distinguished on the ground that fees paid 
for the recognition of transfer of holidays were virtually com- 
muted payments of rent) ; (3) Nazars paid for the recognition 
of succession, inheritance, etc., not in connection with the land 
or tenure held by the tenant.^ 

Rent — ^Interest on arrears of — 

Interest on arrears of rent of land used for agricultural 
purposes is part of the rent derived from the land and is there- 
fore not liable to income-tax. If, however, the arrears are secured 
by a bond and are therefore recoverable by a civil suit, such 
interest is taxable {vide paragraph 2, Income-tax Manual). 

(1) 1 I. T. 0. 67; 4g Oal. 766. 

(2) 2 I. T. 0. 99; 53 Cal. 34. 

(8) ITiireported; .. ' . .. 

(4) Bmperor Frohhat Chandra Barm, 106 I, C, 35B, 
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jlixed occupations— 

There is iiotliing to prevent an assessee (inelucling of course 
a corporation) [)ractisin,ii' more than one trade or having more 
than one source of income' and one of such business might be 
agricultural. Thus a Tea (\)mpany may not only cultivate and 
raise tea but niaiinfaclure it into a state fit for the market hy 
applying processes not applied by the ordinary cultivator. Simi- 
larly a sugar refinery may not only have its own sugar planta- 
tions but also ])uy cane as well as crude sugar from other persons 
and with the assistance of up-to-date machinery on a large scale 
prepare refined sugar. In the ease of the Bhikauimr Sugar con- 
cenr the Patna High Court (Dawson Miller, C. J.) wrote as 
below : — 

“ I would answer in the affirmative the question whether the Bhikan- 
pur concern is liable to income-tax in respect to that portion of its pro- 
duce whicli is derived from sugarcane grown by its servants and its own 
land, and in the negative the question whether it is exempted by reason 

of the provisions contained in section 2 (1) (6) (ii) of the Act The 

truth is, in my opinion, that the concern was really acting in a dual capa- 
city. In so far a.s they were cultivators of sugarcane their operations 
ceased when they handed over the raw material to their factory branch. 
In so far as they were manufacturers of refined sugar, they were carry- 
ing on a business which required the adoihion of manufacturing processes 
not ordinarily used by cultivators before disposing of their produce in 
the market . . . . ” 

In the Killing Valley Tea case'' the Galeutta 

High Court found as below : — 

“ The earlier part of the operation when the tea bush is planted 
and the young green leaf is selected and plucked may well be deemed to 
be agriculure. But the later part of the process (he., the processes in an 
up-to-date large scale Tea Factory) is really manufacture of tea, and 
cannot, without violence to language, be described as agriculture.” 

The taxing of such mixed occupations has alwmys been 
contemplated. The Act of 1886 provided for such taxation and 
so did the Act of 1918, but no rules were framed by the Govern- 
ment of India to cover such cases. Tea estates had escaped 
taxation for a long time on the assumption that the entire opera- 
tions of tea manufacture were agi’ioultural. It was only after the 
decision of the Calcutta High Court in the Killing Valley Tea 
Company, which was a test case put forward by Government, 
that rules were made for taxing income from Tea Companies. 


(1) Egyptian Sotels, Ltd. v. MitoUell, A. C. 1022 (1915); /. E. v. Ransom, 
(1918) 2 K. B. 709; I. R. v. Maxse, (1919) 1 K. B, 647 (C. A.). 

(2) 1 I. T. 0. 29, 

(3) 1 I. T. C. 64. 



158 


'IHE INCOME-TAX ACT. [g. i (tj ‘ 

Eules 23 and 24 of the Ineome-tax Bales set out below pi’escribe 
the manner in which and the pi-ocedure by which profits and ‘-fi 
gains shall be arrived at in the case of incomes derived in part ^ 
from agriculture and in part from business and provide for the 
separation of industrial from agricultural profits in cases where 
the agricultural raw produce is worked up for the market. See 
also section 59 (2) (a) (i). 

Rule 23. (1) [* * *] In the case of income derived in part 

from agriculture and in part from business an assessee shall be en- 
titled to deduct from such income the market value of any agri- 
cultural produce raised by him or received by him as rent in 
kind which he has utilized as raw material for the purposes of 
his business or the sale of receipts of which are included in the 
accounts of his business. The balance of such income shall be 
deemed to be income derived from the business and no further 
deduction shall be made therefrom in respect of any expendi- 
ture incurred by the assessee as a cultivator or receiver of rent 
iii‘ kind. 

(2) For the purposes of sub-rule (1) “market value” 
shall be deemed to be : — 

(a) where agricultural produce is ordinarily sold in the 
market in its raw state, or after application to it of any process 
ordinarily employed by a cultivator or receiver of rent in kind 
to render it fit to be taken to market, the value calculated accord- 
ing to the average piice at which it has been so sold during the 
year previous to that in which the assessment is made. 

(b) where agricultural produce is not ordinarily sold in >» 
the market in its raw state, the aggregate of — 

(1) the expenses of cultivation; 

(2) the land revenue or rent paid for the area in which it 
w'as grown; and 

(3) such amount as the Income-tax officer finds, having- 
regard to all the circumstances in each case, to represent a rea- 
sonable rate of profit on the sale of the produce in question as 
agricultural produce. 

Rule 24. Income derived from the sale of tea grown and manu- 
factured by the seller shall be computed as if it were income 
derived from business, and 40 per cent, of such income shall be 
deemed to be income, profits and gains liable to tax. 

Rule 23 (1)-.., ■ ^ ..... 

. The words./tf subjeet to the provisions of rule 24 ” at the 
beginning of this rule were cancelled in 1927. 


Rule23(2)— 

Clause {a ) — The ‘ average ’ price may be either the ave- 
I'age of the prices at which the produce Avas sold by the cultivator 
or of those of the market generally. Presumably it means the 
latter for ea; hypotJiesi the assessee must have used the Avhole or 
the greater part of his produce in the manufacture. 

Whether the produce is ordinarily sold in the market in 
its raw state or not, and what is the price at Avhich it is sold are 
obviously questions of fact. On what basis the price is to be 
calculated is, however, a question of law. . . 

‘ Market ’ is a vague expression, and all that the rule means 
here is that if, in practice, the produce has a sale value apart 
from the demand for the business of the assessee in question 
Eule 23 (2) (a) should be applied; otherwise Rule 23 (2) (6). , 

Clause (b) of Eule 23 (2) can come into operation onl^ 
if clause (a) cannot be applied. Formerly clause (b) (3) was 
as below : ,, 

“such percentage of the aggregate of (1) and (2) as the Boar|| 
of Inland Revenue may from time to time fix for the class of produce 
concerned;” 

but it had been inoperative as no percentage had been prescribed 
by the Central Board of EeAmnue. The change in the form of 
the rule was made in 1927. 

Rule 24— 

As regax’ds tea, when the person groAving, manufactur- 
ing and selling tea has separate purely agricultural income, e.g., 
from rent or eultwation of land on which tea is not grown, it 
cannot be taken as his income in calculating the profits of the 
business. If a tea company grows tea seed for its oAvn use, the 
groAving of tea seed must be included in the general business and 
40 per cent, of the profits taxed; but if separate accounts are 
kept of receipts and expenditure for the growing of seed, the 
income from so much of the seed as is sold to third parties may 
be treated as agricultural. Till 1927 only 25 per cent, of the 
profits of Tea Companies Avas taxed. 

Expenses of Cultivation— Deductibility of— 

The Income-tax Manual (para. 2) says : 

“ Although under section 10 (2) (ix) of the Act the only expendi- 
ture, that can be allowed to be set against profits is expenditure incurred 
solely for the purpose of earning the profits or gains taxable in that year, 
it will billy be fair in the ease of tea concerns to alloAv as a charge against 
profits the whole of the cost of the upkeep, e.g., weeding and draining and 
the extension of the estates which are hot in "bearing ; no allowance can 
be made on account of any capita! exjpendituire in connection Avith Ihe 
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extensions, sucli as acquisition, clearing and draining of the land, the 
making of roads or the erection of buildings before tlie cultivation begins. 

But when once the cultivation has begun with the completion of the 
planting, only the cost of the upkeep of such extension should be allowed 
as a business expense, even although the extension is not in iM-aring.” 

Provisions in the English law which are suljst antially and 
for this purpose almost identically — the same as in the Indian law 
have however been differently interpi'eted, 

Estate of a Rubber Company — Upkeep of trees not yielding rubber— 
Expenditure on — ^Admissible deduction — 

A Eubber Company had an estate, of which in the year in ,^5 
question one-seventh only actually produced rubber, the other sis- ' 
sevenths being- in process of cultivation for the production of 
rubber, rubber trees not yielding rubber until they are about sis 
years old. Espenditure for superintendence, weeding, etc., was 
incurred by the company in respect of the xvhole estate. Held, 
that in arriving at their assessable profits the comi3any were en- 
titled to deduct the espenditure for superintendence, weeding, etc., 
on the whole estate and not one-seventh of such espenditure only. 

Per Lord President . — I think the proposition only needs to be 
stated to be upset by its own absurdity. Because what does it come to! 

It would mean this, that if your business is connected with a fruit -which 
is not always ready precisely within the year of assessment you would 
never be allowed to deduct the necessary expenses without -which yoii 
could not raise that fruit. This very case, which deals with a class of 
thing that takes six years to mature befoi-e you pluck or tap it, is a very 
good illustration, but of course without any ingenuity one could multiply 
cases by the score. Supposing a man conducted a milk business, it really .S 
comes to the limits of absurdity to suppose that he would not be allowed to 
charge for the keep of one of his cows because at a particular time of the 
year, towards the end of the year of assessment, that cow was not in milk, 
and therefore the profit which he was going to get from the cow w-ould be 
outside the year of assessment .... the real point is, what are the 
profits and gains of the business! No-w, it is quite true that in arriving 
at the profits or gains of business you are not entitled, simply because — 
for what are likely quite prudent reasons—you either consolidate your 
business by not paying the profit away or enter into new speculations or 
increase your plant and so on — ^you are not entitled on that account to say 
that what was a profit is a profit no more. The most obvious illustration 
of that is a sum carried to a reserve fund. It would he a perfectly pru- 
dent thing to do, hut none the' le^ if that sum is carried to a reserve fund ^ 
■ out of profit it is still profit, and on that income-tax must be paid. But 
when you come to think of the expense in this particular case that is 
incurred fof- instance in the weeding which is necessary in order that 
a particular' tree should bear rubber, how can it possibly be said that 
that is not a necessary expense, for the rearing of the tree from which 
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nlone the profit eventually comes? And the Crown will not really be 
prejudiced by this, because when the tree conies to bear the whole produce 
will go to the credit side of the pi'ofit and loss account. .... Vallam- 
hrosta EulTyer Go., Ltd. v. Farmer.'^ 

Rubber— 

Income from rubber cultivation is now treated as agricul- 
tural income even though in some cases it is possible that the 
methods adopted in preparing the raw material for the market 
are not exactly those ordinarily employed by a cultivator. But 
the general position in all such cases of mixed occupations is that 
it is a question of fact how much of the income is agriculture and 
therefore exempt from income-tax and how much from business. 
In the absence of a rule specifying a percentage of profits to be 
ta.xed as in the case of tea, the profits should be worked out in each 
case in accordance with Knle 23. See the Bhikanpitr Sugar 
Concertr and the Killing Valley Tea Cases^ already cited. 

Saltpans— 

In Commisfiioner of Income-fax x'. Llngareddif the Madras 
High Court held that the process of flooding land by letting in 
sea water, and then extracting sodium chloride by the elimina- 
tion of other constituents, was not an agricultural purpose. 

Sporting- rights — 

In India this is not of consecpience but such income from 
sporting rights as may exist will ]presumably not he considered to 
be ‘ agricultural income In the United Kingdom the value of 
sporting rights is charged on lands under Schedules A and B but 
it seems fairly clear that ‘ husbandry ’ does not include the leas- 
ing of ‘ sporting rights The charge in the United Kingdom 
under these two schedules is not on agricultural lands only. 

Stallion — 

In the United Kingdom fees derived from a stallion kept 
on a farm by serving outside mares were considered to be separate 
source of income from the farm.® The principle of this decision 
will presumably apply to India also. 


(1) 5 Tax Gases 535. 

(2) 1 1. T. 0. 29. 

(3) 1 I. T. 0. 54. 

(4) 50 Mad. 763. 

(5) Malcolm v. Loehhartf 1 Tax Gases ;MeLaughlin w Mrs, Blanche Bailey, 7 
Tax Cases 608. 
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Horse-breeding — Racing — Stallion — ^Letting out of — Whether separate 

enterprises or one — '~f 

The assessee owned a racing establishment and a breeding ^ 
stnd at which he raised and trained a number of mares. He also 
bred several stallions which were first tested in the race course 
and then sent to the stud where they served the assessee’s mares 
and were also let oxrt to serve other mares. Tn order to prevent 
interbreeding the assessee also sometimes hired other stallions to 
serve his mares. The Commissioners found that the letting out of 
the stallions was a separate business and chargeable as a ‘ Trade.’ 
Held, that there was evidence on which the Commissioners could 
arrive at the finding. In this case the assessee jiaid tax under 
Schedule B for the lands occupied by the stnd.^ *' 

Poultry fanning— - 

A poultry farm occupied 33 acres of land on which poultry 
were raised and a few sheep grazed. Most of the food for the 
poultry was brought from outside. Only half an acre of the land 
was cultivated for green food for xvinter feeding. The farm build- 
ings served as incubating rooms and for storing food. Held, that 
having regard to the facts in this ease the poultry farming was 
‘ husbandry.’ 

Pei' the Lord President . — “ I thinlt it may be extracted from (the 
previous decisions) that lands are properly said to be occupied for ‘ hus- 
bandry ’ if the trade or business earzued on by the occupier depends to a 
material extent on the industrial or commercial use of the fi'uits (natural 
or artificial) of the lands so occupied. I say ‘ to a material extent ’ be- 
cause it is notorious that there are many agricultural farms in this , 
country which depend to a large extent upon imported foodstuffs which are 
not and could not be produced on the lands of such farms.” 

Per Lord Cullen. — ” The ease is not one of a space having the 
character of a mei’e poulti-y yard used for housing and for azdifieial feeding 
and affording exercise to poultry but is one where the poultry deiive sus- 
tenance to a material extent from the produce of the ground. ’ 

A. poultry farmer occupied three acres of grass land on 
which he raised the poultry and grazed a couple of cows in summer 
and four sheep in winter. Ho part of the land was cultivated and 
the entire food for the poultry was brought from outside. It was 
argued by the Crown that the profits from the sale of the poultry 
and eggs were derived from a trade or business. Held by Eowlatt 
J. that the grass land on which the poultry wei’e kept was used for ^ 
husbandry. Lean and Dickson v. followed. 

' ( 1 ) Marl 5- 'CJ. 260] 42 T, L. B* 380. 

(2). Lean and BicTcson y. Ball, 5 A, T. 0* 7. 
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“ It seems to me that he is using ’he land as land . . . . The stock 
•s not all kept in the sam.e place in a yard and the mess eleai*ed away ; he 
moves them from place to place; they live to .some extent upon the herbage 
and upon insects and other produce of the soil. He moves them about, 
the herbage springs up and the cow comes and eats it and so he works this 
little bit of laud .... ”^ 

Processes applied ordinarily by cultivators — 

The teat is whetlier the process employed to render the 
produce fit to be taken to the market is a process ordinarily em- 
ployed hy a cultivator or receiver of rent-in-kind. This is essen- 
tially a question of fact, depending on the locality, the crop, the 
nmgnitude of the holding, tlie oi-gauisation adopted, etc. Like all 
questions of degree this rpiestion is beset with haflling border-land 
cases. Thus the husking of paddy is an agricnltural operation, 
so is the preparation of gur or brown sugar, but not sugar refining 
or the milliug of paddy. (See In re Bhihanpur 8uga.r Concern- 
already cited). Similarly the cultivation and plucking of the tea 
plant is an agricultural operation hut the manufacture of the 
leaves into a state fit for consumption, with the aid of up-to-date 
appliances on a large scale is not such an o])eration. In re Killing 
Valleij Tea CompaniC already cited). 

The word ‘cultivator ’ means the person who ‘ cultivates,’ 
('.e., applies the process of agriculture. He need not cultivate with 
his own- hands, hut may hire others to do so, and the expression 
includes a firm or company. (See Killing Valley Company ami 
Bhihanpur cases cited above). 

Buildings — 

Agricultural buildings are exempt from taxation only if (1) 
they are on or in the immediate vicinity of the land and (2) the 
receiver of rent or revenue or the cultivator, etc., requires as a 
dwelling house, store house or other out-building and (3) so re- 
quires it because of his connection with the land. All these three 
conditions should be satisfied. 

Immediate Vicinity — 

There are no decisions as to what constitutes “ immediate 
vicinity.” The expression obviously means such reasonably close 
vicinity that the building may be taken as a part of the land. Thus 
a Zemindar’s house in the middle of the village would perhaps be 
excluded while the ryot’s hut close to the land would be included. 


(1) Jones V. Nuttallf 5 A. T. 229, 

(2) 1 L T, a 29, 

(3) 1 I, T. 0, 64 
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Connection with land — 

Nor is there any decision as to what is “ connection with ' 
the land.” A Zemindar’s house in the immediate vicinity of the 
land would presumably not be taxable if he lived there and super- 
vised the cultivation or held his cutchery, but not if, say, he was 
an absentee nor had a cutchery. The test is whether the house is 
necessary for the earning of the exempt income. Note the word 
‘ requires.’ 

In Maharajadhiraj of Darbhanga v. ComuitsftioDer of In~ 
conie-faxf the Patna High Court ruled that a guest house which 
was really part of the landlord’s dwelling house but built sepa- 
rately Giving to custom was not .taxable, tlie dwelling house itself 
being e.xempt from tax. 

(2) ‘‘asse.ssee” means a person whom Income- 
tax is payable ; 

Assessee — 

Income-tax can become payable only after the liability to 
pay has been determined by the Income-tax Officer under section 
23. Before such assessment, the person is not an assessee. The 
fact that the Income-tax Officer had wrongly determined the lia- 
bility would not make the person any the less an ‘ assessee.’ See 
section 30. Every person as defined in section 2 (2) and General 
Clauses Act, section 3 (39), can be an ‘ assessee.’ Under the 
latter ‘person ’ includes any company or association or body of 
individuals ivhether incoiqooi'ated or not. 

In some sections, e. g., section 24, section 64, the ivord has 
not been used in the strict sense of the definition. Even in sections f 
7 to 16, the word is not used in the strict sense. It is only after 
computing a person’s income that his liability to tax can be deter- 
mined. 


A person declared not liable to tax is not an ‘ assessee ’ — 
see notes under section 30. In Govind Bar an v. Commissioner of 
Income-tax?, the Chief Court of Lucknow suggested that if the re- 
presentative of a deceased person’s estate was an assessee for the 


purpose of liability to pay, he was also an assessee for the purpose 
of claiming a refund. 


Income-tax includes super-tax. See section 55, which de- 
fines super-tax as an ‘ additional duty of income-tax ’ and also 
section 58 which lays dowm which sections of the Act do not apply 
to super-tax. 


' (1) XjHxeported, • ^ 

(2) Bet out under section 06, 
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History- 

In the 1886 Act there was no definition of ‘ assessee.’ In 
the 1918 Act the definition of ‘ assessee ’ was “ a person by whom 
iacome-tax is i)ayahle and includes a firm and a Hindu undi\dded 
family.” In the 1922 Act it wms proposed to expand this so as 
lo inelude a partnership also but the Select Committee considered 
chat the proper place to lay down liability, etc., was the charging 
section (section 3) and dropped the latter part of the definition 
altogether. 

Liability to tax of different kinds of assessees — 

As regards the liability to tax see sections 3 and 55 — the 
charging sections for Income-tax and Super-tax respectively. 
Under section 3 income-tax is payable by every individual, Hindu 
undivided family, company, firm and other association of indivi- 
duals. Under section 55 super-tax is payable by every individual, 
Hindu undivided family, company, unregistered firm or other as- 
sociation of individuals not being a registered firm. The only 
distinction between the two sections is in regard to ‘firm.’ All 
firms whether registered or not are liable to pay income-tax, but 
unregistered firms alone are liable to super-tax. The profits of 
registered firms are charged to super-tax in the hands of the 
partners if they are personally liable. As regards the distinction 
between a registered firm and an unregistered firm, see section 
2(14). 

Firms — Partners of — 

As to how far a firm is a separate assessee from its partners 
see the remarks of Schwabe, C. J., in Commissioner of Income-tax 
V. M. Ar. Arwnacltalam in which he discussed the position 

of partners of firms with reference to claims to ‘ set-off ’ under 
section 24. 

(3) “Assistant Commissioner” means a person 
appointed to be an Assistant Commissioner of Income-tax 
under .section 5 ; 

See notes under section 5 as to how Assistant Commis- 
sioners are appointed, their duties and powers under the Act, etc. 

(4) “business” includes any trade, commerce, or 
manufacture or any adventure or concern in the nature of 
trade, commerce or manufacture ; 

The definition of ‘ Business ’ .was first introduced in the 
Act of 1918. In the Act of 1886 incomes from this head fell under 
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Part III— profits of Joint Stock Companies or Part IV—other 
income as the case may be. "l 

The definition of ‘ business ’ in the Indian law is a little 
wider than the corresponding definition of ‘ trade ’ in the English 
law, in which the word ‘ business ’ has not been nsed. ‘ Trade ’ 
has been defined in the English Income-tax Act, 1918, as “ mclud- 
ing every trade, manufacture, adventure or concern in the natnre 
of trade.” 

‘ Includes ’ — The question whether this word means merely 
‘ includes ’ or “means and includes” has been discussed but not 
decided. In the Royal Calcutfa Turf Chib v. Secretary of State^ 
it was argued on behalf of the Crown that the definition was not _ 
exhaustive but the point was not decided. Attention was dravm 
to other definitions in the Act in which the word “means” was 
used when an exhaustive definition was contemplated. The case 
was one under the Excess Profits Duty Act but the definition of 
‘ business ’ in that Act was identical with the definition in the pre- 
sent Income-tax Act. 

‘Business ’ has a more extensive meaning than the word 
‘ trade ; but ordinarily speaking ‘ business ’ is synonymous with 
‘ trade.’® In Smith v. Andersonf Jessel M. E. after citing defini- 
tions of ‘ business ’ from several dictionaries said “ anything 
which occupies the time and attention and labour of a man for the 
purpose of profit is business.” Further on he remarks: — 

“ There are many things which in common colloquial English would 
not be called a business when carried on by a single person, w'hieh would 
be so called when carried on by a number of persons. For instance a man, 
who is the owner of a hoiise divided into several floors, if used for com- 
mercial purposes, e.g., offices, would not be said to carry on a business be- 
cause he let the offices as such. But suppose a company was formed for 
the purpose of buying a building or leasing a house to be divided into 
offices and to be let out — should we not say if that was the object of the 
company that the company was carrying on business for the purpose of 
letting offices? The same observation may be made as regards a single 
individual buying or selling land with this additon that he may make it 
a business and then it is a question of continuity. When you come to an 
association or company formed for a purpose, you will say at once that it 
is a business because there you have that from which you would infer 
continuity. So in the ordinary case of investments a man who has money 
■ to invest, the object being to obtain his income, invests his money and he 
may occasionally sell the investments and buy others but he is not carry- 
ing on a business.” (Stroud) g 

- (1) C. 108; 48 Cal 844. ■ 

' y. Api0f, 35 h. J. C. P. 92; L. E. 1 G. P, 14S. 

, .-'v B. 1. ,V.''67, 

(4) 50 I/. J. Ch. % <2n m 

til 
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(This portion of the decision was not affected though it ’sv^as 
reversed on aptjeal; but the above decision was given vith refe- 
I'ence to the Engiish (Jonipanies Act and not for income-tax pur- 
poses). But tliere may be a business without pecuniary profit 
being at all contemplated. In this sense ‘ business ’ is a much 
larger word than ‘trade.’* The keeping of a lodging house, for 
instance, would be a ‘business.’ A covenant not to permit the 
carrying on of any ‘ trade ’ or ‘ business ’ was held to be broken 
by allowing the premises to be used as an out-patients branch of 
a hospital." In interpreting a restrictive covenant it was held 
that a Boys’ sehooF constituted a ‘ business.’ But this aspect of 
the definition does not very much affect Income-tax law which is 
concerned only with such ‘ business ’ as yields profits. A Council 
of Law Eeporting, for instance, carried on if not ‘ trade ’ certainly 
‘ business. ’■* On the other hand there may be a sequence of acts 
from vhich profit is anticipated without a ‘ business ’ being con- 
stituted. Tims, where a Barrister occupying a house and 79 acres 
of land as a private residence, which he had originally taken for 
pleasure, used some of the land for breeding cattle and horses and 
raising ^-egetables, fruits and flowers which he sold and he also 
occasionally bought and sold cattle and horses it was held on the 
evidence that he did not carry on ‘ business.’® (This decision, 
however, was given under the Bankruptcy Act). But there may 
be a business without any sequence of acts for “ if an isolated 
transaction, which if repeated would be a transaction in a business, 
is proved to have been undertaken with the intent that it should 
be the part of se\’^eral transactions in the carrying on of a business, 
then it is a first transaction in an existing business.”® (This again 
was decided under the Bankruptcy Act). Th re Kaladan Suratee 
Basaar’’ a decision under the Excess Profits Duty Act, the 
Eangoon Chief Court held that a registered limited company o'wn- 
ing house proi^erty consisting of stalls and tenements let out for 
rents and distributing the rents collected as dividends to its share- 
holders was not carrying on a business mthin the meaning of 
section 2 of the Excess Profits Duty Act. 

But an imp)ortant point to be remembered in distinguishing 
‘ business ’ for income-tax purposes from ‘ business ’ for other 
purposes, e.g., under the Partnership or Bankruptcy Acts, is that 


(1) Soils T. Miller, 53 L. J. Oh. 101. 

(2) Bramwell v. Laoij, 10 Ch. D. 501- 
(8) Zemp V. Soler, 20 L. J. Ch. 602. 

(4) 58 L. J. Q. B. 90. 

(5) Ee Wallis Exp. Sully, 14 Q. B. D. 950. 

(6) Ee Giffin, 60 L. J. Q. B. 235, 

(7) 1 I. T. C. 60. 


168 


THE INCOME-TAX ACT. 


OS. 

under ,tlie Income-tax Act ' business ^ does not include a profes- ' 
sion; a partnership is possible between two or more professional 
persons but siicli a partnership would not be treated as a ^business’ 
under the Income-tax Act, though under the Contract Act such 
partnership would be a ‘ business. ' 

Trade— ■ 

. Trade ’ in its largest sense is the business of selling, with a view 
to profit, goods which the trader has either manufactured or himself pur- 
chased.— Per Lord Davey in Grainger v. Gough} 

Buying in itself does not constitute a ‘ trade. ^ Unless the 
.-elliiig also is taken into account there are no profits. — See per 
Lord Watson, ihicL 

I do not think there is any principle of law whieli lays dowji 
v’hat carrying on trade is. There are a multitude of things which together 
make up the carrying on of a trade but I know of no one distinguishing 
incident which makes a practice a carrying on of trade and another 
practice not a carrying on a trade. If I may use the expression, it is a 
iompound fact made up of a variety of incidents.’ —Per the M. of K. 
Jeiisel in Erichsen Y, Last} 

When a person habitually does and contracts to do a thing capable 
of producing profit and for the purpose of producing profit he carries on 
a trade or ^ business.’ ” — Per Cotton L. J., ibid, quoted with approval by 
'Esher M. W in Werle \\ Colquhoim} 

Obviously no man can trade wfith himself and it follows 
therefore that several persons whose interest in a transaction are 
identical cannot be held to trade’ among themselves, members 
of mutual societies, etc., in respect of transactions among them- 
selves.^ 

' Commerce ’ is ''traffic, trade or merchandise in buying and selling f 
of goods.” (Stroud.) 

' Manufacture ’ — No mere pliilo>sophicai or abstract principle can 
answer to the word 'manufacture.’ Something of a corporal and sub- 
stantial nature, something that can be made by man from the matters 
subject to his art and skill, or at the least some new mode of emx)loying 
rwacticaily his art and skill, is required to satisfy the word.^"'* (Stroud.) 

" To work up (material) into forms suitable for use ” — (Murray’s 
New English Dictionary). " The operation of reducing raw materials 
Into a form suitable for use by more or less complicated processes ” — 
(Annandale’s Concise English Dictionary). "To make from raw materials 
by any means into a form suitable for use ” — (Chamber’s Twentieth Cen- 
tury Dictionary). 

(1896) A.. 0. 845 j 8 Tax Oases 462. J 

(2) 4 Tax Cases 422. 

(8) 2 Tax Cases 402. 

(4) Dublin Corporation Y. MeMam, 2 Tax Oases 387. 

(5) Vf. Cibsoth V. Brand, 4 M, a? 0. 199; 11 L. J. 0. P. 177. 
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Manufacture can perhaps he easily distinguished from 
Trade and Commerce, hut it is difficult to dislinguish infer se be- 
tween the lattei*. lint ihe di.stinction is of no consequence as the 
(lehuition of ' hu.sine.s.s ’ include.^ both and there is no provision 
ill the Act under vdiich it is necessary to distinguish between the 
two. It is alisolutely immaterial whether a Imsiness is ‘trade’ or 
• eommerce. ' 

‘Adventure or concern in the nature of trade, commerce or manufac- 
ture’ — 

These word.'^ are used lo bring into the net transac- 
tions of a s(»mew]iaf doubtful nature. The word ‘ adventure ’ 
comioles the idea or ‘ risk liowe\-er remote, which almost every 
transaction made for jirofil bears. Tlie word ‘ concern ’ implies 
a certain element of eontinnity. The essential features in the 
nature of trade, commerce or raannfactnre are (1) an element 
of profit — involving Iniying and selling. (2) such profit ordinarily 
being the purpose of the transaction, and (3) a certain degree 
of continuity — actual or possiltle. These are the eiiteria by which 
income from business i.s ordinarily distinguished from casnai re- 
ceipts. See notes under .«ection 3 (distinction between Capital 
and Income) and under .section 4 (3) (vii) (casual receipts not 
arising from a business). But all the features need not exist 
in every case. 

“In the nature of Trade, etc.” — 

In Lirerpot'iJ and London and GI(d>e Insurance Com- 
-gany v. Bcuiu'f it wa.s held that tlie word ‘ in the 
nature of trade ’ used in the definition cpialified only 
‘concern’ and not ‘adventure’; therefore the entire busi- 
ness of an Insni'anee Company was its ‘ adventure ’, though a part 
of its busines.s \vas timt of making investments as an ancillary 
to its main busine.ss. This question arose with reference to the 
cjiiestion whether the company should be taxed in the United 
Kingdom on the whole of its profits Avherever arising. The same 
question cannot arise under the Indian law but the principle of 
the above decision is evidently applicable to India also. In the 
case of Insurance Companies sioecial rules have been made in 
this country — see Rules 25 to 35, but in the ease of other bnsi- 
nesses the question may arise for the purpose of deter- 
mining the liability to tax of profits when brought into the country 
under section 4 (2), whether interest from investments abroad 
is profits from ‘ business : 


(1) (1913) A. C. 610. 
1—22 
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Destiiiatioa of profits — ^Not relevant — 

Wliether an adventure or eoneern is a business or not is 
not affected by how its profits are ultimately disposed of. See 
Trustees of Psalms and Hymns v. WhitivelT ; Beligious Tract and 
Booh Society v. Forbes^; Qrot^e v. F. M. C. AJ ;Mersey Docks v. 
Lucas*; Coman v. Governors of Rotunda Hospital and otJiersf 
set out under section 3 which shoAv that the destination of profits 
or the motive with which the profits are made is immaterial. 
Trade or no trade — DifSeulty of defining' — 

It is not possible to lay down definite line.s to mark out what is a 
business or trade or adventure and to define the distinctive characteristics 
of each; nor is it necessaiy or wise to do so. The facts in each case may- 
be very different and it is the facts that establish the nature of the enter- 
pi'ise embarked upon. — Per the M. of R. Pollock in Martin y. Lowry. 

Taking into account the ordinary occupation of the appellant, the 
subject-matter of his purchase and sale, the method adopted for disposal, 
the number of operations and the period occupied, there is ample evi- 
dence to support the findings of the Commissioners that the appellant 
carried on a trade . — Per Atkin, L. J., ibid. 

A series of retail purchases followed by one bulk sale or a single 
bulk purchase followed by a series of retail sales may w’ell constitute a 
trade. — Per Sargant, L. J.„ ibid. 

It is possible that, •while each inclepeudeiit transaction may 
not by itself constitute a trade, i.e., other persons sharing in the 
profits •will not be liable to tax on the ground that the profits were 
casual, the transactions taken together may constitute a trade. 
Thus a person, who bought, liquidated and reconstructed a 
number of companies, the persons wvorking w-ith him and sharing 
the profits being different in each transaction, was held to carry 
on a frade, though the other persons were not so held.'^ 

See also the decisions set out under section 3 (capital re- 
ceipts) and section 4 (3) (vii) (casual profits). 

Advances — In course of business, trade or investment — 

A company in the course of a wool-broking business, grant- 
ed temporary advances on the security of second mortgages, or 
on -ftmol and produce. The advances fluctuated in amo'unt as the 
produce was realised. Held, that the interest from the advances 
wms profits of a trade and not interest from investments even 
though some of them were secured by real property. 

(1) S Tax Cases 7, 

(2) 3 Tax Cases 415. 

(S) 4 Tax Cases 613. 

(4) 1 Tax Cases 385 j 2 Tax Cases 25. 

' ''(5) '7 Tax Cases 517.- • ' ■ . , • 

, . ( 6 ) - ^ • , ; ' 

. ; .. (7) Ticlcford -4. .T. 0. 505. ' ' ’ 
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Per ihf L'lrfl Prcsiikni . — “ It appeal's to me that the sort of trade 
in wliieh they are engaged is partly the trade of a broker, and partly 
the trade of a banker .... it seems to me to be not at all of the 
nature of investments of money. On the contrary, the advances are of 
the most irregular and fluctuating description. .... I think this 
is proper trading and luithing else, and not investment of money upon 
securities.” 

Scottish Mortycifjt Coinpantf i;. McKelvie^ and Smiles v. Northern 
Investment CompanpP distinguished. Smiles v. Australasian Mortgage 
and Agency Company, Limited.'^ 

Tlie importance of the aliove decision lies in the fact that 
under the English latv pi'oiits of a trade carried on by a resident 
are taxed in the Ihiiled King-doin wherever the profits may accrue 
or arise, whei-eas interest from investments is taxed only to the 
extent that such iirofihs are brought into England. This question 
of course will not arise under the Indian law, but the principle 
of the above decision will erpially appily when, for instance, it has 
to be determined ivith reference to section 4 (2) whether the pro- 
fits ])rought into British India are profits from business or not. 

Liquidator — Steam power — Supply of — By — 

A trustee liquidating' an insolvent firm of spinners conti- 
nued to supply steam power at a profit fo the lessees and others. 
It was contended tliat as he did not carry on any other part of 
the firm’s business and that as the supply of power was being 
made in oi’der to assist in the realisation of the assets to the best 
advantage, the iirofits were not from a ‘ trade ’ but an accidental 
result from the liquidation of a previously existing loss. Weld, 
that the supply of power was a ‘ trade ’ and the profit therefrom 
taxable. Arniitage w Moore* 

House Property — Profits from — 

A company invested its capital in house property and kejit 
an office and a staff of collectors for the collection of rents and 
for letting out the property. Held, that it was not carrying on 
‘ business A company holding house property and distributing 
rents as dividends to its shareholders is not carrying on ‘ busi- 
ness ’ for though it is an association for acquiring gain, its me- 
thod is passive by owning property and not active by carrying on 
business. In re Kaladan Snratee Bazaar Coy.^ The above deci- 
sion was given under the Excess Profits Duty Act, section 2, of 
which defined ‘ business ’ in exactly the same way as the present 

(1) 2 Tax Cases 165. . ^ 

(2) 2 Tax Cases 177. 

(3) 2 Tax Cases 367. 

(4:) 4 Tax Cases 199. 

(5) 1 1. T. a 50. 
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Income-tax Act. But under the Income-tax Act the profits are 
taxable as income from ‘ loroperty ’—see notes under section 9. 

Inventor — Director — Company promoter — Whether carrying’ on busi- 
ness — 

An assessee had for many years been an inventor and 
had been granted nearly four hundred patents. Of these he had 
only sold one, and that was twenty-five years before the period 
of assessment in question. He was managing director of a com- 
pany which worked some of his patents and paid him a fixed 
salary and commission dependent on results; and he was also 
managing director of, and principal shareholder in, another com- 
pany of W'hich he was the promoter and which paid him royalties 
on non-exclusive licences in respect of some of his patents granted 
l)y him to the company. He ■was also a director of several other 
manufacturing companies. Held, that he was not carrying on 
a trade or business (a case under the Excess Profits Duty Act). 

Per Rotvlatt,J. — . . . . The (assessee) is managing director of a 
company : that is not, nor is being a shareholder, carrying on a business. 
He is also an owner of royalties. That again is not carrying on business. 
But those are the whole sources of his income. It is true that he is adding 
to his royalties, and he is ijerfonning his duties of managing director of 
the company and it may be very advantageous that he has those positions 
— that he has that particular form of property and is creating more, but 
1 do not think those matters can be added together and that it can be 
said, in w'hat I cannot help describing as a loose way, ‘‘ Look at the general 
position ”. I think the (assessee’s) position must be dissected and what 
his income is really derived from must be ascertained. In my judgment 
it is derived from those three distinct sources, and he is not, in respect 
of each or all of them put together, deriving this royalt}’' income from a 
business 

It is said that if a person habitually invents, or habitually paints 
pictures or habitually ivrites books, with a view to gain from the patents 
when he has taken them out, the books which he has written and the 
pictures which he has painted, that is carrying on a business, and I feel 
a little difficulty about it. Very possibly if a person habitiially paints a 
number of pictures year after year and sells them, it would be said that 
he was carrying on a business. He might be a professional man, but that 
is another matter. If he was writing books habitually year after year 
and carrying on a business, I suppose he would be assessable under Sche- 
dule D in respect of it. If he was inventing patentable devices year 
after year and selling them and gaining an income, it would be difficult 
perhaps to say that he was not carrying on a business — ^I do not know 
whether that could be said — and if he kept on developing land and selling 
year after year he would be carrying on a business. On the other hand 
(Counsel for assessee) asks, Supposing he has land and keeps on build- 
ing on it, and never sells it at all but has rent from the houses that he 
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buiUH carrying on a business!'' ' One caniiot help feeling that the 
ans^ver to that (jiiestion nuist l>e Xo/! beeanse he is merely iiiTesting Ms 
money in new proptniy and keeping it ; he is not dealing with it in any 
way. 

Xow the (asst*NS(‘e) does not sell his patents. He sold one tw^enty- 
five years ago, but it is quite clear that that is not the way in wdiich he 
deals with tlie ])roduee of his inventive ability. He simply keeps on 
inventing things and kee])ing tfie patent in his own hands, making wdiat 
lx can out of it })y granting lieenees, just as a man builds a house and 
makes something out of it by letting it. Of course a painter caimot, as 
things are, do otherwise than sell his pictures. An author is more like 
an inventor, because he can grant licences under royalties. 

It seems to mo that the true position is that, unless it can be showm 
that the property called into existence by the iiiveinion, or by the paint- 
nig, is sold so as to obtain a money return against it, no evidence is 
produced that the invento!* or tiie artist is carrying on a business. If the 
artist or the inventor sells the prodnet of his ability, in many cases inquiry 
would have to ho made whether he does so habituariy as to bring him 
within the category of persons w'ho carry on a business, but if he does 
not sell at all I do not think there is any evidence in support of the 
contention that he carries on a business. 

It is said, for the Crown, that by gTariting these licences the 
(assessee) is putting his patent on the market. So he is, but so is the 
man wdio builds a house and lets it. It seems to me that carrying on a 
business involves, in a ease like this, the disposal of the article ’which is 
produced as opposed to retaining it as a valuable thing in itself which 
can be treated as an investment, just as ‘anything bought with the money 
obtained for it if it had been sold could be treated as an investment. On 
those grounds I think that the (assessee) cannot be regarded as carrying 
on a business. 

I think it better not to say anything upon the question wdrether if 
I had held he was carrying on a business, I should have held that his 

business wms a profession hiland Bevemie Oommmioners v. 

Sangster^ 

Business— Motive of — Immaterial — 

Per Lord Coleridge, €. J. — ^Ht is not essential to the carrying on 
of a trade that the persons engaged in it should make, or desire to make, 
a profit by it." 

Per Maniaty, J. — If the Council in the pi'esent ease make a 
profit, they are liable to pay income-tax upon it." Commissioners of 
Inland Beveniie v. Incorporated Council of Law Beporting? 

Business — One or many— Fact — 

"V^Hiether a business is one or many is a question of fact." 
On this may depend important issues, whether particular 

(1) (1920) 1 K. B. 5S7; 12 Tax Cases 208. 

(2) 3 Tax Cases 105. 

(3) Birt, B otter and Hughes \\ Commissioners of Inland lievenue, 6 A. T. C. 
237; 12 Tax Cases 976. 
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j:)iMts aiise fromlTiisiness.^ othermse {very importani; wlieii 
profits arise from isolated transactions of a specnlatiTe nature 
or from mei^e appreciation of capital) questions of succession 
iind discontiniianee, all of wliich are cinestions of fact. As to 
the multiplicity of biismewsses being a question of fact, see Glou- 
cester Railway Carriage Coy, v. Comniissitmers of Inland 
Revenue} 

hi Farrell v. Sunderland Steamship Company^ it was held 
that ordinarily a whole ship was a separate irade from that of 
another ship in which the company owned only a share. As al- 
ready stated, however, such questions are primarily questions of 
fact. 

Business — Question of fact — 

As to the extent to which the existence of a ^ business ’ ig 
a question of fact and how the Income-tax Officers should give 
fheir findings, see per Justice Eowlatt in Mellon v. Commissioners 
of Inland Revenue f quoted below : 

“ ‘ The question is whether the profits made hj the financial opera- 
tjon ill regard to these two mills and the stock was a profit of bus stock- 
broker’s business. Now, it does not appear that he is found to be a stock 
dealer. That is the first difficulty. In paragraph 2 it is stated that he 
bought shares sometimes not knowing whether he would sell them again, 
and not having an immediate purchaser for them, and that he sometimes 
resold them if lie found a purchaser, and he kept them if he did not, and 
so on. It does not state whether he was doing that as a stock dealer or 
wiietiier he was doing that as any person with a fancy for playing with 
investments might do. It does not appear that he sold them as a stock- 
broker to his clients, or that he sold them in any market where he operated 
as a stock dealer. It is quite vague. It is only tlirowui in as a sort of 
argument ; it is throwm in argumentatively, and I do not find that there is 
any finding in this ea>se that he really w^as a stock dealer. That question 
is not faced. 

Then, further, I do not think there is any finding that these pro- 
fits or gains were the profits or gains of the business assessed, which is 
called stock-broking. One of the contentions set out is that the business 
(jught to be dissected, and these profits ought to be separated from the 
stock-broker’s business. That is certainly an argument. How is it dealt 
wdthf There are really only three findings in the case. One is that it is 
not an isolated transaction ; the second is that it is not an investment ; and, 
third, that it is done for the purpose of gain. 

^'Now the Attorney-G-eneral says that reading that with the 
form of the assessment and the contentions, the result is that the Commis- 
sioners have found that the profits were those of a stock-broking business. 
But I do not think so. It seems to me that the tribunal in a case Hke 

7 (1) (1925) A. C. 469;, 12. Tax Cases 720. 

‘ '(2) 4 Tax -Cases •/ * 

(B), 3 A. T. 0. } , ■ - 
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this must b£‘ made to liucl the very fact in dispute; they must find that it is 
part of the stock-broker ’.s Itiisiuess. 

Xow. if thi.s gentleman had dealt in furniture or iu pigs or in 
horses out.side hi.s hu.siness, all these questions tvould have been aiiswc'red 
in precisely the same tvay. The argument would have been that it is not 
part of the stock-broker's busines.s and ought to be dissected. That argii- 
•iient is stated here. The Comini.s.sioners find tltat it is not an i.solated 
Transaction. That would be also true, iu the other case. They also find 
that it is done for the purpose of gain. That is also true. They also 
find that it is not an investment. That is also true. But that is all 
that is found in this ease. 

“ It seems to me it would be very dangerous indeed to allow tribu- 
nals. whetlun- they are Income-tax Commissioner, s or juries or anybodj* 
else, not to face the real issue, but to find a pei-son liable upon a 'series 
of conclusions upen matters of argument which throu- light upon the 
question, and then, merely because they have found for one side, to say 
that they neee.ssarily must have found all the things to wdiich they ought 
io have addressed their luinds, the question being whether they did do 
so or not. 

“ I think the case must go back to the Commissioners to say 
whether or not in tenn.s these profits were the profits of the stock-broking 
business ” 

‘‘ The question of what is the business of the company is, apparent- 
ly, a pure question of fact and the matter is one which is for the revenue 
authorities and the revenue authorities alone. — Per Robinson, C. J. in 
Ahlme Land Company v. Secretary of State for India-}” 

In the above case it was conceded on behalf of the Assessee 
Oorapany that the whole question turned upon what was the 
business of the company and that if it was the luiying and selling 
of land, the company would be liable to tax.'-^ 

The most extreme exposition of this principle that the 
carrying’ on of a business is a question of fact was in Edwards v. 
Old Bushmills Distillery Coy} In this case a company went into 
liquidation in August, 1920. In order to sell the business as a 
going concern the liquidator continued distilling but on a reduc- 
ed scale. The distillery was put up for sale in March, 1921, but 
was not sold as no purchasers offered. For the year ending 5th 
April, 1921, the liquidator, i.e., the company, was assessed to in- 
come-tax. The Special Commissioners upheld the assessment but 
the Recorder of Belfast cancelled it on the ground that the receipts 
were capital received in the course of winding np. For the year 

(1) 1 I. T. C. 167. 

(2) See also Currie v. Inland Memnue Commissioners^ (1921) 2 K. B* 332 and 
Cape Bo'andy Syndicate v. Inland Bevenue Commismoners, 1 A. T* C. 298, wMch were 
followed ill the above ease and are set out under sections 66 and 4 (3) (vii), infra, 

(3) 10 Tax Cases 285. 
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ending 5th April, 1922, the company was again assessed to in- 
come-tax. The company appealed and the Special Commis- 
sioners cancelled the assessment as they felt bound by the decision 
of the Eeeorder. The CroAvn appealed and it was finalh’- decided 
by the House of Lords (approving the decisions of the Court of 
Appeal and the K. B. Division for Northern Ireland) that the 
case should be sent back to the Commissioners to find on the facts, 
independently of the Eeeorder ’s decision for 1920-21, whether a 
business had been carried on in 1921-22. It is somewhat diffi- 
cult to understand why the Eeeorder ’s decision was considered 
not to involve a point of law. The position would of course have 
been totally different if the liquidator had abandoned his idea of 
selling the distillery as a going concern. In that case all that 
he would have been doing would have been the beneficial disposal 
of the assets in the course of closing the business down; and his 
reeeix)ts would undoubtedly have been capital reeeix)ts. 

Person — ^More than, one business — Carrying on — 

There is nothing to j^revent a 'person carrying on more than 
one business or exercising more than one profession.^ See also 
the cases under Mixed Occupations under Agricultural Income. 
supra, section 2 (1). 

Consulting Engineer-Fees — ^When treated as income from business — 
The assessee was a skilled engineer who acted both as con- 
sulting engineer and as an inventor. As a consulting engineer he 
advised his clients to instal new machinery the orders for which 
were placed through him. In supplying his clients with the machi- 
nery he charged them an inclusive price -which covered three items, 
■vis., (1) a merchant’s jprofit to himself for getting the machinery, 
(2) an engineer’s fee for his advice, and (3) he also arranged that 
machinery under his patents was to some extent provided. He 
claimed that deductions should be made on account of item (2) in 
assessing him to Excess Profits Duty on the ground that they were 
not profits from business. Held by the Court of Appeal that the 
assessee was not carrying on a profession but was carrying on a 
merchant’s business in which he brought his professional skill to 
bear. Commisioners of Inland Revenue v. Wlarx.^ 

Though this was an Excess Profits Duty case, the princi- 
ple of the decision is of general application. Income in such 
cases should be assessed as income from business (section 10) 
.and not as professional earnings (section 11). 

(1) Commissioners of Inland Mevenm v, Mas)se (Magazine Editor and Proprie- 
tor), (1919) 1 K. B, 647; Inland Mevenno v. Ransom (growing herbs and manufacturing 
chemicals), (1918) 2 K. Motels, Ltd. v. Mitchell, (1915) A. 0, 1022. 

’ (2) 4 A. T. a-467v' ■ V; ^ 
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See also folknvhig Excess Profits Duty eases as to wliat 
is ‘ Irashiess \ 

Barker d'- Soit^i v. lalauil i?e;;e??!re (Stock-broker) Biirt 
r. hiJand Be venue ((’ommission Agent) TFm. Ltd. v. 

Inland Berenue (('ompaiiy working as naval-ArcMteets) 8mee- 
ion V. A. G. (Advising Engiinicr) Bobbins v. Inland Bevenue 
(General Sales Manager) Currie v. Inland Bevenue (Income-tax 
Repayment Agent).'* 

A company cannot exercise a profession — See W m. Espleen, 
Ltd. V. Inland Berenue cited above, and Comntissioners of Inland 
Revenue v. Peter McIntyre, Ltd,' 

Executors — Carrying on business— Whether taxable— 

Executors may not trade as a general rule but 

“ . . . .They may do certain things which are, from other points of 
\iew, trading' without offending against the prohibition that they may not 
trade; that is to say, they may trade to the extent of winding up the busi- 
ness they find left to them hy the testator .” — Per Bowlatt, J.® 

But it was held by the Court of Appeal on the particular 
facts of the case that there was no trade. 

Per the M. of R. : — “ It seems to me that the evidence shows that 
the executors only dealt with the hu.smess, only handled the business for the 
purpose of securing the proper advantage to the estate of the testator. 

Of course it is largely a question of degree as to whether or 

not a business is being carried on by the executors for their own purposes 
or not.”® 

Beneficiaries interest — Receipt of shares of a company in exchange — 
Company doing ‘business’ and notan executor or trustee — 

A company was formed for administering property in which 
a number of beneficiaries under a will were interested. Each 
beneficiary assigned his interest in the estate to the company re- 
ceiving shares in exchange. A good part of the estate was under 
lease to collieries; and this was the principal income of the com- 
pany. The company claimed that it •was only an executor or 
irustee for the beneficiaries under the will and was not doing 
‘ business ’ but was in effect a landowner. The Special Commis- 
sioners and the High Court accepted this claim; but the Court 
of Appeal unanimously rejected it. 

(1) (1919) 2 K. B. 222. 

(2) Ihid., 650. 

(3) lUd., 731. 

(4) (1920) 1 Ch. 85. 

(5) (1920) 2 K. B. 677. : 

(6) ^(1921) 2 K. B. 382. 

: (7) 12 Tax Cases 1006. 

(8) The Mxecufors of B. A, Cohan v. Commissioners of Inland Meve^iuOf IS 
Tax Cases 602. 

1—23 


178 


THE IN00ME-¥AS: ACf. 


is. 2 (4) 


‘‘ The company has become the absolute legal and beneficial owner 
of the estates and no relation of trustee and cestui que tnist exists between 
it and the beneficiaries. They are relegated to the ordinary position and 
rights of shareholders . . . and there is no time-limit whatever to 
the activities of the company .”^ — Per Sargant, L. J. 

This decision will evidently apply to India also. A com- 
pany of this sort would be taxed under section 10 instead of 
under section 12 ; and if its income was agricultural, such income 
would of course be exempt under section 4 (3) (viii). 

Mutual Trading Societies — ^Transaction with members — Surplus from 

—Whether Hable— 

A company limited by guarantee carried on insurance busi- 
ness (other than life insurance). The number of members was 
unlimited. Each insurant hecame ipso facto a member during 
the period of contract. Each member paid an entrance fee and 
the Directors set aside and invested reserve funds and could call 
on the members for the general expenses. The sums in which 
members were insured could be increased or decreased according 
to the risk involved by the policy — so as to lead to equitable con- 
tributions from each. It was held (with reference to Corpora- 
tion Profits Tax) by Rowlatt, J., following New York Life Insu- 
rance Company v. Styles^ & Commissioners of Inland Revenue v. 
Eccentric Club,^ that the company was not carrying on trade or 
business. But this was upset by the Court of Appeal on the fol- 
lowing grounds: — (1) The House of Lords’ decision in the New 
York Life Insiirance Company case decided only whether such 
profits are taxable — ^not whether the company vs'as carrying on a 
trade. The speeches of Lords Watson and Bramwell in so far as 
they say that the company did not trade, are only obiter dicta-, 
(2) section 53 (2) (h) of the Act imposing Corporation Profits 
Tax explicitly says that profits in the ease of mutual trading 
societies shall include the surplus arising from transactions with 
members; (3) in the Arthur Average Association case* and 
Padstow Total Loss and Collision Assurance Association^ the 
Court of Appeal held (though under the Companies Acts) that a 
mutual association could do ‘ business ’; (4) the Eccentric Club 
case was determined with reference to the peculiar features of a 
Social Club. On appeal the House of Lords confirmed the deci- 
sion of the Court of Appeal. Cornish Mutual Assurance Company 
V. Commissioners of Inland Revenue.^ 

(1) Commissioners of Inland Meveniie y. Westleigh Estates, 3 A. T. C. 17. 

(2) 2 Tax Cases 460. 

(3) (1920) 1 K. B. 390. 

(4) 10 Chancery Division 542. 

(5) 20 Chancery Divisioii 13^. 

(6) 5 A. T. C. 82. 
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In the absence of a provision corresponding to section 53 
(2) (/i) of the United Kingdom Act of 1920, this decision cannot 
apply either to the Indian Super-tax or Income-tax. But the 
decision is important as giving rise to the possibility of there be- 
ing a ‘ trade ’ or ^ business ’ even though such ‘ trade ’ or ‘ busi- 
ness ’ may not make taxable profits. 

Royalties, annuities or dividends — Eeceiving- and Distributing 

In Comniissioners of Inland Revenue v. Marine Steam 
Turbine Co.f it was held by the High Court that a company doing 
nothing else than merely receiving royalties which were in effect 
pajTueuts by instalments of the price of the propei-ty sold, and 
distributing dividends to shareholders out of such royalties, is 
not doing ‘ business. ’ But this decision was overruled in the 
Korean Syndicate case,- in which a company, one of whose pur- 
poses inter alia was to acquire and work concessions, acquired a 
mining concession and without working the mine itself leased it 
to another company, receiving in return a percentage of profits 
as royalty; it was held by the Court of Appeal that the first com- 
pany carried on ‘ business.’ The House of Lords approved of 
the principle laid down by the Court of Appeal in the Korean Syn- 
dicate case‘s in the following case. 

A company was formed in 1895 to acquire and carry on a 
railway under a contract with the Government of India. In 1906 
the company sold the whole undertaking to the Government in 
return for an annual payment of £30,000 or a payment of a cer- 
tain sum if and when Government determined the arrangement. 

Per L. G. Cave : — “ It is true that its prieipal and only function 

at the present moment is to receive and distribute the fruits of its under- 
taking; but that is a part, and a material part, of the purpose for which 
it came into existence.” 

Per Lord Sumner. — “To ascertain the business of a limited liability 
company one must look first at its memorandum and see for what busi- 
ness that provides and whether its objects are still being pursued. — 
Korean Syndicate Case.^ The important thing is that the old business 
still continues of getting some return for capital embarked in the line. 

Business is not confined to being busy; in many businesses 

long intervals of inactivity occur.” — South Behar Railway Company v. 
Commissioners of Inland Revenue.^ 

Investment by a Shipping Company— Business — 

A Shipping Company one of whose objects was “ to invest 
and deal with the moneys of the company not immediately re- 


(1) (1920) 1 K. B. 193; 12 Tax Cases 174. 

(2) (1921) 3 K. B. 258; 12 Tax Cases 181. 

(3) (1925) A. C. 476; 12 Tax Cases 667. 
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quired upon sucli securities, etc. . . . Iiad five ships on the 
date of outbreak of the War. One of these ships was sold, 
three sunk and one detained by the enemy. The insurance 
money and the sale proceeds received on account of the ships were 
invested. Feld, that the company was carrying on a ‘ business.’ 
{Corporation Profits Tax Case) Commissioners of Inland Bevenue 
V. Dale Steamship C ompany} 

Rents received by a company — ^When treated as income from business— 

A company was formed in 1899, its objects being, among 
other things, to acquire and take over the assets and liabilities of 
the proprietors of the Theatre Eoyal, Birmingham. The old 
proprietors were a joint stock company, who were landowners 
only and did not work the theatre but had merely received the 
rents. The new company, on the other hand, acquired the Thea- 
tre Royal and other properties subject to an existing lease. Later 
on, the theatre was rebuilt. During the several years under 
appeal, the whole of the real estate belonging to the company 
was let to five tenants under leases, the period of which was in 
no case less than eighty-nine year’s. The income of the com- 
pany consisted of the rents payable under the leases and of in- 
terest and dividends on investments. The company contended that 
it did not carry on a ‘ trade ’ or ‘ business Held, that the 
company was carrying on a trade or business within the princi- 
ple laid down by the Court of Appeal in Commissioners of In- 
land Bevemie v. Korean Syndicate, Ltd. 

Per Mr. Justice Bowlatt . — ^Now the question arises whether the 
company was carrying on business. Undoubtedly it was, it was enjoying 
the turning to account of the property which it was formed, among other 
things, to turn to account, but the form in which its revenue came in was 
the comfortable form of simply receiving rents. 

What I should like to have known, of course, was this: If my 
way of looking at the facts had not been questioned at all would it then 
have been said that it is quite enough to make a company carry on busi- 
ness if it is simply receiving rents which it had arranged for in the course 
of turning to account the property it has to turn to account. I very much 
wish that the Court of Appeal in the Korean Syndicate Gase^ could have 
seen their way to say that if they meant to say it. I do not tbi-nk Lord 
Justice Younger meant to say it, nor has anybody said, as far as I can see, 
that the mere fact that it is a company carrying on something, makes 
that something a business, when it would not have been a business if a 
private person had been carrying it on. Nobody has gone the length 
of saying that, but it is obvious from what the Master of the Rolls said 

(1) 12 Tax Oas^ 'ri2.'''.' ''-;V ‘ \ ^ ^ ’ 

(2) (1921) 3 K. B. 258 j 12 Tax Oases 181. .. : . 



Ibat when yon are enn.sidering whether a certain form of enterprise is 
carrying on Inminess or not, it is material to look and Ksee whether it is a 
company that is (Inirig it. ^ In the present case I think the inclination of 
iny mind on the whole is in favour of the Crown, because it seems to me 
that looking at wliat the company were incorporated to do, they applied 
themsidves to that and they were fairly active in the eai’ly years in 
arranging their pro])erty, and during those years they enjoyed it and 
there is nothing more for them to do ; but they have not gone out of their 
business and I)eeii left merely with Ihe rents to collect One can under- 
stand that a company might have had a large factory or something of 
the kind which ceased to manufactnre, but here they had property left 
ii? their hands and they continued to di-aw rents and so on. One might 
say in that ease that they were not carrying on business, but as 3 ’ou are 
to look at the fact that thej’ are a company, and as .von are to look at the 
objects with which they were incorporated, if you find that the only 
object was to deal with this property, and they are only to deal with that 
property, although it happens at the moment that all they have to do 
is to i-eceive the rents for the next 90 years unless they sell the reversion, 
then I think it is more within the spirit of the decision of the Court of 
Appeal to say that they are carrying on l)xisiness even if I think that 
they were not. Tlie case is very near the line and of some diffiettlty, 
but that is the best conclusion to which I can come, therefore I must 
give judgment for the Crown here. — Commissio7iers of Inland Revenue 
V. Bmningham Theatre Royal Estate Company, Ltd} 

Company — Business of — 

It is more difficult to decide in what circumstances the 
activities of an individual amount to the carrying on of a trade 
or business than in what circumstances the activities of a company 
would similarly amount to the carrying of a trade or business. 
So far as a company is concerned, an important piece of evidence 
is its Memorandum and Articles of Association which set out 
the objects of the company, whereas in the ease of an individual 
a similar piece of evidence is not ordinarily available. A char- 
tered company hoAvever (as distinguished from an Incorporated 
Company) stands on a peculiar footing. A chartered company 
may do any business that is not specifically prohibited by its 
charter. 

The distinction betw-een a company and an individual in 
this respect, viz., as to the circumstances in which a particular 
activity may he a business if conducted by a company whereas 
if conducted by an individual it would not he a business wms set 
out in Smith v. Anderson^ (a case under Company Law). But 
this distinction was hardly emphasized — ^in fact it had been lost 
sight of — ^in various cases under the Income-tax Acts for quite 


182 


THE INCOME-TAX ACT. 


[S. 2 (4-A) 


a long time until it came to prominence comparatively recently 
in ComwiissioneTs of Inland Revenue v. Kovean Syndicate, Std} 

In that case the Court of Appeal reaffirmed the principles set out 
in Smith v. Anderson. In the ^outh Behar Railway case the House 
of Lords confirmed the views of the Court of Appeal in the Ko- 
rean Syndicate case. It is probable that if an individual had done 
what the South Behar Company did, he would not be held to be 
carrying on a ‘ trade ’ or ‘ business In this case as the com- 
pany’s memorandum showed a commercial object the company 
was held to carry on a trade, because, no matter how passive 
or quiescent its activities were, it could not be denied that it was 
functioning with the object set out in its Memorandum in view. 

It is arguable whether a company can do more businesses 
than one, that business being the business set out in the Memo- 
randum and the Articles. That is to say, while a company may 
have different activities, it could have only one business. But 
most Eevenue decisions (chiefly Excess Profits Duty cases) pro- 
ceed on the assumption that, at any rate for the purpose of the 
Taxing Acts, there is nothing to prevent a company’s having 
more than one business. 

^ [(4-A} “ The Central Board of Revenue ” means the 
Central Board of Revenue constituted under the Central 
Board of Revenue Act, 1924 ;] 

Its functions under the Act are regulated by section 2 (6) 
— ^power to declare a foreign association to be a company; sec- 
tion 2 (11) {h) — power to define ‘ previous year ’ in certain eases 
and to delegate such power; section 5 (5) — power to appoint 
Commissioners, Assistant Commissioners and Income-tax Offi- 
cers for specified persons, areas or classes of income; section 18 
(6) — power to direct to whom tax deducted at source should be 
paid; section 59 — ^to make rules; and section 64 (3) — ^to determine 
the place of assessment when the Commissioners are not in agree- 
ment. 

(5) “ Commissioner ” means a person appointed to be 
a Commissioner of Income-tax under section 5. 

See notes under section 5. 

(6) “ Company ” means a company as defined in the 
Indian Companies Act, 1913, or formed in pursuance of 

: : : - (1) (1921) 3 k. B. 258 ; 12 Tax Cases 181. ~ ' 

(2) This claiise was msert^ by the Central Board of Eevenue Act (IV of 1924). 

Formerly the fuuetiohs of the Central, Board of Eeveime under this Act we 
performed by the Board of Inland Bevenne. 
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an Act of Parliament or of Royal Charter or T.etters 
Patent, or of an Act of the Legislature of a British posses- 
sion, and includes any foreign association carrying on 
business in British India whether incorporated or not, 
and whether its principal place of business is situate in 
British India or not, which the Central ^oard of 
Revenue,^ may, by general or special order, declare to be 
a company for the purposes of this Act ; 

History — 

The present definition of company was introduced in the 
1918 Act. The definition in the 1886 Act was: “ An association 
carrying on business in British India whose stock or funds is or 
are divided into shares and transferable whether the company 
is incorporated or not and whether its principal place of business 
is situate in India or not.” 

Companies without shares — 

The object of introducing the present definition in 1918 
apparently was (1) to confine the definition only to such associa- 
tions as are incorporated unless they are foreign and (2) to ex- 
pand the definition so as to include companies other than those 
doing ‘ business ’ ; but a probably unintended result is that even 
companies which have no shares- — and are limited by g-uarantee — 
are ‘ comijanies ’ for the purpose of the Income-tax Act. The 
general framework of the Act (see sections 14 and 48) with its 
provision for refunds clearly contemplates companies with shares 
but the explicit definition of ‘ company ’ as ‘ a company defined 
in the Indian Companies Act, 1913 . . . .’ leaves one no option 
except to construe ‘ company ’ as including companies Avithout 
shares. 

Company — 

The following is the definition given in the Indian Com- 
panies Act. “ A company formed and registered under this Act 
or an existing company.” It is not intended to summarise here 
the provisions of the Indian Companies Act but the following 
important features of the Act may be mentioned. 

Any seven or more persons may form themselves into a 
pubhc company, and any two or more persons may form them- 
selves into a private company (section 5). , A ‘ private company ’ 
is defined as one that by its articles restricts the right to trans- 

(1) Amended by tbe Central Board of Bevenne Act, 1924. 
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fer its shai’es, and limits tlie number of its sbareliolders (exclu- 
sive of its own employees) to fifty, and prohibits any invitation 
to the public to subscribe for its shares or debentures (section 2, 
sub-section 13). Every company, association or partnership 
formed for the purpose of carrying on business for the acquisi- 
tion of gain, and consisting of more than twenty persons, must 
be registered as a company, unless it is formed in pursuance of 
an Act of Parliament or of the Governor-General in Council, or 
of a Royal Charter or Letters Patent (section 4, sub-section 2), 
while if the business to be carried on is banking it must be so 
registered (subject to the same exceptions) if it consists of more 
than 10 persons sub-section 1). ^ 

Either class, pul^lie or lorivate, might be limited or unlimited ’■ 
in liability; and various obligations are imposed on companies, 
the necessity of filing memoranda and articles of association, 
the maintenance of proper accounts, the preparation of annual 
balance-sheets and the audit of the balance-sheet by a dvxly appoint- 
ed auditor and the liability to inspection and audit by Govern- 
ment in certain circumstances. Some of these obligations how- 
ever differ in private and public companies. 

The rules about incorporation of companies in other parts 
of the British Empire differ but if a company has been duly 
incorporated in accordance with the local laws in those parts, it 
is a ‘ company ’ for the purposes of the Income-tax Act, no 
matter Avhat the motives of incorporation "were. 

Foreign buiness associations — 

■ The object of the last part of the section is to include 
associations, such as the French Societies Anonymes, which, 
though incoi-porate bodies, have many characteristics in common ' 
with the companies recognised by Indian law. But the Central 
Board of Revenue can make the declaration only if the associa- 
tion is (1) foreign, i.e., not belonging to the British Empire and 
(2) it carries on business in British India. Companies of the 
other classes mentioned in the earlier part of the definition need 
not necessarily carry on ‘ business ’. 

Company — How taxed — 

A company is assessed to income-tax on its profits at the 
maximum rate and the tax is levied even if the profits are less 
than Rs. 2,000. This is done under the Finance Act. The share- 
holder, however, is entitled to relief under section 48 in respect 
of : the dividends received by him. The shareholder is not /' 
taxed again , in respect : of; the dividends (section 14). The 
assessment of the, company ’s profits does not depend on the pro- 
fits distributed. : It : is based oh profits as computed under sec- 
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tioii 10. The lo l»e emphasized is that the company is not 

an agent for llie puriwses of income-tax acting on behalf of the 
sliarehokler. Xo shareholder has a right to have a dividend de- 
clared: and it is (ady after a dividend has been declared that the 
dividends liecn'ine his income.* The company is assessable as a 
mwpauy on its ])rotits. It is conceivable that the assessable pro- 
fits may be nil vliih* tlu': company may distribute profits from re- 
serves or some other sonree. X^evertheless the shareholder can 
ovt refund of income-tax under section 48. 

•to . 

Company not agent of shareholder — 

The position of the company in this respect as already stat- 
ed is not that of indneipal and agent. By a specific section (sec- 
tion 14) the shareholder is absolved from the liability to pay tax 
again on the dividends that he has received from the company. 
In the long run, of course, the dividends distributed must have 
paid tax if not in the year of distribution, at least in previous 
years. For a detailed discussion of this question, see notes under 
sections 14 and 48. 

Super-tax — 

As regards Super-tax, companies i^ay a flat rate of Siiper- 
tax on their p)rofits in excess of Es. 50,000. This again is regu- 
lated hy the Finance Act. This tax is in no sense paid on behalf 
of the shareholder; nor is a refund allowed to the shareholder 
as in the ease of income-tax. As already stated the Income-tax 
Law does not recognise any agency on the part of the company 
on behalf of the shareholder, except to the extent that it'has 
indirectly countenanced such agency in sections 14 and 48. See 
MaharajadJiiraj of Darbhanga v. Commissioner of Income-tax, 
Bihar and Orissaf cited under sectionl4. 

Company Super-tax and Corporation Profits tax — 

The super-tax on companies really corresponds to the 
Corporation Profits Tax in other countries, but with this difference 
'—the Corporation Profits Tax is allowed elsewhere as a deduction 
from profits for assessment to income-tax whereas the Indian 
Company super-tax is not. It will be seen that the shareholders 
in a company are in a worse position than partners in a registered 
firm. The former have to pay an additional super-tax through 
the company, though in other respects they are more or less in 
the same position. Objection has, therefore, been raised to the 
tax on the ground that it handicaps Joint stock concerns ; on the 
other hand the arguments in favour of the tax are that incorpo- 

(1) Commissioners of Inland, Sevenue v. Blott, 8 Tax Cases 101. 

(2) 1 I. T. C. 303 j 3 Patna 470. 


THE INCOME-TAX ACT. 


186 


[S. 2 (6) 


ration as snch confers certain advantages which might be legiti- 
mately taxed. These advantages are: — N 

(1) the possibility of limiting liability, 

(2) corporate finance, 

(3) freedom of transferring or selling shares, 

(4) publicity, audit, etc. 

(5) rights of shareholders to enforce liquidation. 

It must always be a matter of opinion how far these 
advantages justify the additional taxation; and sharply opposed 
views have been held on the subject. In the United Kingdom the 
Corpoi-ation Profits Tax was given up in 1924 ; but in the United 
States of America — ^where the tax was, in fact, anterior to the 1 
oi’dinary personal income-tax — the tax has undergone several 
transformations and still exists, though partly concealed by cer- 
tain provisions in the law. 


Company and partnership — ^Difference between — 


The principal points of ditference between a partnership 
and a company are the following : — 

(a) The individual members of a partnei’ship are collec- 
tively entitled to the property of the partnership but the property 
of the company belongs to the company as such and not to the 
shareholders — Re George Neicman and Co} 

(b) The creditors of a firm can proceed against the pro- 
perty of the partners but the creditor of a company can proceed 
only against the company as such.^ 

(c) Unlike a member of a firm a shareholder cannot dis- 
pose of the property of the company or incur liabilities on behalf 
of the company. A shareholder can contract with his company 
whereas a partner cannot contract with his firm. 

All these differences flow out of the fundamental principle 
that a company is a separate person apart from the shareholders 


while a firm is not a separate person apart from the partners. 

The distinction between a firm or partnership and a com- 
pany has also been put in another way. A partnership is an 
arrangement between definite individuals bound together by a 
contract while a company is so to speak a constantly changing 
partnership or succession of partnerships.* But this cannot he 
taken to define a ‘ company ’ which should fulfil the conditions 
imposed by the definition in the Income-tax Act before it can be 

. , (1) <1895) 1 Oh. 674. - 

(2) mteroft’s Ch, D- 583. ’ . , 

(3) Smith V. Anderson, Oh. B, ^73* . , 
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treated as such for taxing purposes, as there is a clear definition 
clause in the Act. 

Company— Separate entity — 

Upon the is.suc of the certificate of incorporation a com- 
pany becomes a body cor])orate — see section 24 of the Indian 
Companies Act. A.s already slated it is not like a partnership or 
family, a mere colled ion or aggregation of indhiduals but a sepa- 
rate legal person entirely distinct from the shareholders — a meta- 
pliysieal entity (as has been described by Palmer), a fiction of 
law with no physical existence. 

‘One man’ — Companies — Not invalid — 

The law does not pu’escrihe any minimum shares to be 
held by a shareholder nor a maximum. An ‘ one-man ’ company 
therefore is not forbidden by law. 

“ The statute enacts nothing as to the extent or degree of interest 
which may be held by each of the seven, or as to the proportion of inte- 
rest, or influence, possessed by one or the majority of the shareholders 
over the others. “It was said in the present case that six shareholders 
other than the appellant were mere dummies, his nominees, and held 
scares in trust for him. I will assume this was so. In my opinion it 
makes no difference.”- 

“ There is nothing in the Act requiring that the subscribers to 
the memorandum should be independent or unconnected, or that they 
or any of them should take a substantial interest in the undertaking or 
that they should have a mind and will of their own as one of the learned 
Judges seemed to think or that there should be anything like a balance 
of power in the constitution of a company.”® 

The facts of the above case are as below : Salomon, a 
leather merchant and the owner of a profitable business, con- 
verted his business into a private company. He was perfectly 
solvent at the time. Of the shares he took 20,000 and his wife and 
children a share each. Salomon also received debentures to the 
amount of £10,000 in part payment by the company for the busi- 
ness. Later on, the company went into liquidation and the vali- 
dity of these debentures was challenged on the ground that the 
company was a sham. The Court of first instance held that 
Salomon was bound to pay the unsecured creditors of the com- 
pany out of his own pocket even though his shares had been 
fully paid up. This decision was confirmed by the Court of 
Appeal but on a slightly different ground, vie., the whole scheme 


(1) Per L, 0. Halsbury in Salomon v, Salomon and Co,, (1897) A. C. 22. 

(2) Per Lord Mer Schelly ihid. 

(3) Per Lord Macnagliten. ihid» . ^ - 
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was a fraud on the law which required substantial shareholders \ 
and not mere dummies. This decision was unanimously revers- "S 
ed by the House of Lords who held that there was not a syllable 
in the law which required the seven shareholders to be benefi- 
cially or substantially interested. 

The ordinary reason for which a man forms his business 
into a company is that he may have the advantage of the trading 
of the company by holding a greater part of the shares and receiv- 
ing a greater part of the profits in dividends as they are distri- 
buted; while at the same time he need not be personally, liable 
on the contracts which are made to earn the profits. That this is 
a perfectly legitimate object was decided by the House of Lords -J 
in the case of V. 6'a/owo)d quoted above. ' 

Incorporation cannot be challenged — 

If a certificate of incorporation had been obtained fraudu- 
lently that may be a ground for the persons interested to get 
the certificate cancelled but so long as the certificate is in force 
it is valid as against the world. The income-tax authorities could 
not in any case refuse to recognise as a company a ‘ company’ 
that had actually been registered under the Indian Companies 
Act; seeing that the definition of ‘ company ’ in section 2, su])- 
section 6 of the Indian Income-tax Act begins ‘ company means a 
company as defined in the Indian Companies Act, 1913 i.e., 

‘ a company formed and registered under ’ the latter Act. (Sec- 
tion 2, sub-section 2, Act VII of 1913.) 

Company — ^Doing business of other persons — 

“ There may he a position such as that although thei’e is a legal ,, 
entity within the ease of Salomon v. Salomon^ that legal entity may be 
acting as the agent for another person or it is eoneeivable that althoiigli 
there be a legal entity that legal entity may really be doing the business 
of somebody else and not its own business at all.”’^ 

On what profits the company should be taxed is always a 
question of fact. If a company actually does the business of 
other persons including companies it is for the Income-tax De- 
partment to determine whether and how far in fact the business 
of the other persons or companies is done by the company. 
Merely because a company is a properly constituted company 
under the Indian Companies Act it does not follow that nobody 
else can be made liable for taxation in respect of the business 
of that company or vice versa. It must all depend on the cir- | 
cumstances of each case. At the same time a company that has : 

' , ( 1 ); ' '' 
(2) Per M. B. Bteradsiile in Com^issiotier^ of Inland Revenue v. Sansonij 8 Tax 
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actually Ibeeii registered under tlie Comiaanies Act must be reeog- 
uised by the Income-tax Officer as a company. He cannot ignore 
the existence of the company as such. It is, however, quite a 
different matter whether the company should be taxed in respect 
of its own profits only or also of the profits of the business of 
some other company or person which in fact it carries on. In 
this connection see Apthorpe v. Peter Schoenhofen Breiving Co.;^ 
8t. Louis Breweries v. Apthorpe;^ United States Brewing Co. v. 
Apthorpe f Gramophone and Typewriter Co., Ltd. v. Stanley f 
Commissioners of Inland Bevenue v. John Sansom.^ The In- 
come-tax Officer can examine the genuineness of one-man com- 
panies and tax shareholders on the basis of the true nature of 
transactions, e.g., when dividends are disguised as loans, the 
Income-tax Officer can tax the shareholder — see In re Sir D. M. 
Petit:'' 

Super-tax — ^Evasion of — Provisions against — 

The absence of liability to super-tax in England on the 
part of companies has led to the formation of ‘ one-man ’ compa- 
nies merely in order to evade such super- tax. The detailed de- 
vices adopted are many. As a check against such evasion provi- 
sion was made in section 21 of the Finance Act of 1922 enabling 
the Eevenue to tax a reasonable part of the actual income of the 
company. These powers were found inadequate and considera- 
bly ■ftfidened in 1927. At the present moment there is a Bill before 
the Legislatui'e in India intended inter alia to secure similar 
cheeks against evasion by the formation of one-man companies. 


(7) “ Income-tax Officer ” means a person appointed 
to be an Income-tax Officer under section 5. 

See notes under section 5, 

(8) “Magistrate” means a Presidency Magistrate or a 
Magistrate of the first class, or a Magistrate of the second 
class specially empowered by the Local Government to try 
offences against this Act. 

Magistrate — 

The words “ specially empowered by the Local Govern- 
ment to try offences against this Act ” were introduced in 1918, 

(1) 4: Tax Cases 41. 

(2) 4 Tax Cases 111. 

(3) 4 Tax Oases 17. 

" (4) 5 Tax Cases 358. 

(5) 8 Tax Cases 20. , 

(6) 2 L T. 0. 255. ' 
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in response to non-official opinion. As tlie Income-tax Act came .vj 
to be applied 'svitli greater strictness it was desired that offences 
should not he tried by magistrates of insufficient experience or 
standing. 

(9) “Person” includes a Hindu undivided family. 

Person — 

In the 1886 Act ‘ person ’ was defined as including a firm 
and a Hindu undivided family. The definition was given up in 
the 1918 Act as being covered by the definition in the General 
Clauses Act. Nor did the Bill as introduced in 1922 contain a 
definition. The Select Committee added the present definition 
so as to make the position clear though it was not necessary. ^ 
See also the notes under “ Assesses As to what is a Hindu 
undivided family see below. As to whether a person includes 
an ‘ infant ’ see notes under section 40 — R. v. Newmarket 
Commissioners {exp. Huxley)} 

Hindu Undivided Family — 

For the purposes of the income-tax law it is only necessary 
to consider what constitutes a Hindu undivided family and what 
kind of property and income belong to such a family as distin- 
guished from its individual members. No definition of a Hindu 
undivided family has been attempted in the Act nor is a simple 
definition possible. The law on the subject is governed by various 
sacred books of the Hindu, commentaries on and digests of these 
books, by custom and by rulings of Civil Courts, including the 
Judicial Committee of the Privy Council. The essential feature 
about a Hindu undivided family is that it is a coparcenary, or ' 
tenancy in common, but such coparcenary or tenancy arises by law 
among certain relatives of stated degrees including relations by 
adoption and cannot be created by voluntary contract among 
strangers or relatives not of the stated degree. 

Family — ^Unit for income-tax — 

The important point is that the Hindu undivided family 
is regarded as a single unit for income-tax purposes, being re- 
presented by its manager with whom alone the income-tax autho- 
rities are concerned in assessing the income of the family. 

Schools of Hindu Law — 

Broadly speaking there are two schools of Hindu law :the , 
Dayabhaga and the Mitakshara — the former prevailing in the ■ 
greater part Pf Bengal and the latter in the rest of India. Under 

(1) 7 Tax’ 


the former system the father of a family is the absolute master 
of the family property, subject however to the liability of main- 
taining the sons, etc., and his position is practically that of an 
individual not belonging to a Hindu undivided family. The younger 
members of the family have no right either to partition the pro- 
perty or, what follows, to alienate it. All that the sons receive is 
maintenance. For the purpose of income-tax these younger mem- 
bers who so receive maintenance from the father should be treated 
as receiving such maintenance qua members of a Hindu undivided 
family. That is, the tax cannot be levied once from the father 
and again from the sons. The sons have no claim to definite 
shares or amounts on account of maintenance; and the amounts 
paid on account of or spent on such maintenance cannot be de- 
ducted from the income of the father before he is taxed. It is 
not the father personally that the law attempts to tax but the 
family as a whole. 

If the father of a Dayabhaga family dies and the sons 
partition the estate, the position is, of course, clear — each sharer 
is to be treated as an individual not belonging to the Hindu un- 
divided family. On the other hand the sons or heirs may decide 
not to partition the estate but to enjoy it in common. In such 
a case even though the shares of the members under the Daya- 
bhaga law are clearly defined, as the law stands, the different 
persons should, apparently, be treated as individuals belonging 
to a Hindu undivided family, i.e., the income received from the 
joint estate should not be added on to the other income of the indi- 
viduals for the purpose of income-tax. 

It is not, however, in Dayabhaga families that the Hindu 
undivided family presents so difficult problems for the Income-tax 
Officer. Under the Mitakshara law which prevails in by far the 
greater part of India, every male member of the family gets a right 
in the family property as soon as he is born. The position of the 
managing member of the family, who is usually the eldest male 
member, is very much like that of a trustee in relation to his 
cestui que trust. The family which may conceivably include several 
generations, but in practice seldom exceeds two or three, should 
be treated as one unit for the purpose of income-tax unless it is 
partitioned. 

As stated by Mayne (Hindu Law, 9th Edition, paragraph 
269) a Hindu joint family includes not only those members who 
form a coparcenary in the sense that they can claim partition of 
the joint family property but also those members who are merely 
entitled to maintenance. At one period, a step-mother was en- 
titled, under Hindu Law, to claini a share of the joint family pro- 
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perty at partition (Mayne’s Hindu Law, paragraplis 477 and 479 
(2) and dour’s Hindu Code, page 696, j>aragrapli 1553). In some ' 
provinces, a step-mother can still claim such a share.’ Though 
this right is not now recognised in all provinces, it has been held 
even where that right is not recognised that her claim to main- 
tenance is in lieu of her former right to a share.- 

AVhether the- actual facts of to-day eori‘espond to the law 
or not, the law assumes that the normal status of a Hindu un- 
divided family is one of jointness in i*esidence and estate. The 
presumption in law, therefore, is that a Hindu family is undivided 
and it is for the. person claiming any advantage for 
the purpose of tax to prove the contrary. The law 
also presumes that property once joint continues as such 
until the contrary is proved. Other presumptions are 
that property accpiired by or in possession- of a joint member 
is joint property, and that the property acquired with the nucleus 
of joint propei'ty is joint unless the acqirirer has been separated 
from the family. All these ijresumptions, however, apply only- 
in the case of male members of the family. If the property be- 
longs to a female member, the position is ditferent as will be 
seen in -wdiat follow^s about ‘ stridhanam ’. 

A partition can be effected in several ways : by deci’ee of 
a Court, by a Deed of Partition (w-hich under the E-egistration 
Act must be registered if it involves immovable property over 
Rs. 100 in value) Iw a Deed of Release from a member relinquish- 
ing his right to the joint property, by an agreement — oral or 
written — among the members to remain separate or even a 
formal declaration by one member that he will remain separate, 
by actually remaining separate for 12 years and by the conver- 
sion of a member to an alien faith. 

The family may be partitioned but not the properties, 
•which may be managed and shared in common. The important 
thing is the status of the family and not whether actually the 
propei'ty has been divided or not. At the same time a family 
cannot be joint if the property has been divided. Even if the 
property remains joint, if the family is divided in status the 
acquisition of the members is individual and not joint property. 

It is also open to a family to arrange to enjoy a portion of the 
family property jointly but in specific shares and the arrange- 
ment at once becomes a voluntary contract outside Hindu law ^ 
and is no longer subject to the incidents of Hindu family co- 
parcenership. . There is also nothing to prevent a member of a 
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Hindu midi videcl family from earning on Ms own account with- 
out putting the earnings into the common stock, but once he puts 
it into the common stock it becomes the family property and not 
his own. 

partition— -Questions of fact and law — 

It will be seen from the foregoing that the law merely lays 
down various presumptions which, of course, can always be re- 
butted by stronger evidence to the contrary, e.g., the partition 
might be a mere ruse for hoodwinking creditors and in fact the 
family might continue to be joint. The essential thing to remem- 
ber is that it is ahvays primarily a question of fact whether a 
Hindu, family is divided or not, and under the Income-tax Act 
it is entirely for the Income-tax Officer to decide questions of fact 
and not for the Civil Courts. So long, therefore, as the Income- 
tax Officer does not misunderstand the law' or act without rea- 
sonable grounds, the probability is that the High Court will not 
interfere with the conclusions, that is to say, so long as the 
Income-tax Officer does not commit an error of law' the High 
Court cannot interfere with the finding. 

Stridhanam — 

A difficult matter in Hindu undivided families from the 
point of view of the Income-tax Officer is ‘ Stridhanam ’, i.e., pro- 
perty belonging to a female and subject to special laws. Under 
the Hindu law a w'oman, whether married or not, has absolute 
right over her own property in certain cases. Presents from 
parents or from the husband, and property, which she has acquir- 
ed for herself out of the above kinds of property, are all her own 
absolute property and the family has no claim of any sort upon 
it. If she gives a portion of her income to others, such payments 
are gifts pure and simple and should be treated as such by the 
Income-tax Officer. The right of inheritance of Stridhanam is 
also peculiar. It is from mother to daughter. Under the Hindu 
law, a woman may also have a life estate in a property; but it 
makes no difference for the purpose of income-tax whether a 
person’s interest is only a life interest or not, since what has to 
be taxed is only the income.- A Hindu lady may have to main- 
tain other members, in which case such maintenance cannot be 
charged again as the income of those maintained. 

Renami — 

It is not uncommon, for Hindu undivided families 
— especially trading ones — ^to transfer benami, i.e., fictitiously, 
the property of the family to one of the female members but 
actually keeping it as the family property. Oases of tMs 
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involve difficiilt questions of fact, but, all the same, questions of ! 

fact which are entirely for the Income-tax OfScer to decide. ^ 

There is no presumption that a property standing in the name of 1 

a Hindu female who is a member of a joint family belongs to 
the family and is not her Stridhanam. The burden of proof hea 
upon the' person who asserts that the apparent is not the real 
state of things.^ If all the persons concerned agree that the 
family is divided, the Income-tax Officer must concede that at 
that point of time when they so agree the family is divided,^ 
unless, of course, the Income-tax Officer has clear evidence to 
prove that the agreed partition is benami. 

Maintenance charges — 

If the property is impartible and the junior members have > 
a right of maintenance, it is arguable that the proper course is 
to tax the owner of the property on his net income after deducting 
the maintenance distribxited. On the other hand it can well happen 
that such maintenance is only a personal obligation of the owner 
and not a charge on the property. Once, however, it is conceded 
that it is a charge on the income it would be in accordance with 
the general spirit of the Act to allow this item to be deducted 
from that of the owner of the estate. In the hands of the reci- 
pient of the maintenance, the amount would of course be taxable. 

It could not be claimed at the same time that an impartible family 
is both divided and impartible. Generally speaking, however, 
except in an impartible family, payments on account of main- 
tenance cannot be deducted from the income of the joint family 
for the purpose of assessment to income-tax. As regards im- 
partible families for the purpose of super-tax, see Raja Shiva 
Prasad Singh v. Rea;.^ J 

Trading Families — 

The most important class of Hindu undivided family from 
the standpoint of the Income-tax Collector is, undoubtedly, the 
Hindu undivided family trading firm. Though there is nothing 
to prevent such a family having income under salaries, interest 
and securities, property or professional earnings, yet in practice 
these categories of income are not likely to be as important as 
income from business, especially if the family is in affluent cir- 
cumstances. The law regarding these famihes is slightly differ- 
ent from that regarding non-trading families. If the family car- 
ries on an ancestral trade or with the consent of all its members 
a new trade, it is governed not by the ordinary Hindu law, but by 

(1) Bhutan MoMfd Dcm Kwmud Bala Basi, 28 0. W. N- 131. 

(2) 0,Ij,K.K.N* Chettkif y* Gommissioner^ of Income-tax uiireported. 
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snch law as modified by the exigencies and usages of the trade. 
The partnership is not dissolved by the death of any of the 
members. No i^artner can, even when severing* his connection 
with the family, demand accounts of profits and losses. Any mem- 
ber, not necessarily the senior male member, can be the manager 
of the business and as such can pledge the credit and assets of 
the family without being accountable for losses or gains. But a 
partnership based on only some of the members of the family, 
whether mth outsiders or among themselves, is not a business of 
the family. Even if a business is carried on by all the members 
of the family, if the profits are divided upon some agreed propor- 
tion, the trade is not that of the family but that of an ordinary 
firm mider the ordinary law of partnership. 

A Hindu undivided family, originally Joint in mess and 
worship, carried on an ancestral business. There was no capital 
account in the name of the family as a whole but separate capital 
accounts as well as personal accounts in the names of the individual 
members. The profits were not distributed equally between the 
members but in the ratio of 5 to 3. The profits were enjoyed 
by each person separately. Held, that the persons constituted 
an unregistered firm and not a Hindu undivided family for the 
purpose of assessment to income-tax . — Harisingh Santohchand v. 
Commissioner of Income-tax} 

Basis of Taxation — 

So far w^e have considered what is a Hindu undivided family 


and what should be reckoned as its Joint property. We may now 
, consider how the Indian Income-tax law, i.e., the Income-tax and 
I’inanee Acts together, deals with the Hindu undivided family as 
compared with other assessees. As regards income-tax it is 
treated Just like an individual or an unregistered firm, i.e., it pays 
a graduated rate of income-tax varying mth its total income. As 
regards super-tax, the first Rs. 75,000 of its income is exempt 
from taxation as against the first Es. 50,000 in the case of indivi- 
duals and unregistered firms. In neither case can a member of 
the Hindu undivided family in his individual capacity be called 
upon to pay any tax on his share of the income — section 14 — or 
be made to pay a higher rate by including this share ip his total 
income. Nor can he claim, on the other hand, a refund of tax 
under section 48 on the ground that Ms own total income, includ- 
k ing his share of the family income, entitles Mm to a lower i*ate 
of taxation than the family. The result, as will be seen, is that 
the members of a relatively poor or moderately wealthy Hindu 

, , (1) 2 1. T, C. 80. ^ ^ ^ 
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undivided family have sometimes to face higher taxation than 
they would if they were separate, while the members of a very 
wealthy or affluent family may often stand in a better position 
than if they were separate. 

Impartible estate — Whether joint family — 

The Finance Act contemplates the larger deduction for pur- 
poses of super-tax only if the income is that of a joint family in 
which all the members are jointly interested and not in the ease 
of an impartible estate in which the income is the property of the 
holder for the time being. If the estate is impartible, the other 
members have no rights of eoparcenership and all that they have 
is a right of succession by survivorship. They cannot demand a 
partition or restrain alienation. The income of the estate is the 
income of the incumbent for the time being ; and the fact that he is 
bound to maintain the sons does not make the income that of a 
joint family.^ 

Effect of registration on joint family firm — 

The registration of some members of a Hindu undivided 
family as a firm under section 2 (16) precludes the assessment of 
the Hindu undivided family as such to super-tax on the income 
derived from the business of the firm unless the firm so registered 
has been shown to carry on its business on behalf of and for the 
benefit of the family. But the mere constitution of a partnership 
between some members of the family by a formal document does 
not preclude the assessment of the income of the partnership to 
super-tax as part of the income of the family if the partnership 
is conducted on behalf of and for the benefit of the family.^ 

History- 

Under the 1886 Act, ‘ any income which a person enjoys as 
a member of a Hindu undivided family when the family is liable 
to tax ’ was exempt, i.e., the position was the same as now. The 
share of the income of the individual member was ignored in 
assessing him — ^both as to liability and as to rate. Under the Act 
of 1918, however, a Hindu undivided family was treated different- 
ly. While the family as such was treated as a separate assessee, 
the amount which an individual member received from the family 
was taken into account in determining the rate at which he should 
pay income-tax on his other income. This arrangement, however, 
was abandoned in 1922. Before 1922 no rebate of income-tax was 


(1) Majah SMva Prasad Bingk r. Secretary of State, 1 I. T. C. 384. 

(2) Chief OoTHTMtSsioner of - Ificome^iax, Madras v. Doraiswawi Aiyangar and 
others, 1 L. T. C. 214: 46 Mad. 673, 
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allowed to a Hindu imdiN'ided family on account of premia of Life 
Assurance Policies on the life of the members, but under the pre- 
sent Act such rebates are allowed to the extent of ith of the 
family income in respect of insurance on the life of any male 
member of the family cu- of tlie ^Hfe of any such member. 

(10) “ prescribed ” means prescribed b}’ rules made 
under this Act. 

‘ Prescribed ’ — See section 59 as to who can make rules and 
under what conditions. For facility of reference, the rule or rules 
framed mth reference to each section have been given under the 
section concerned, as well as in one place together— please see 
pages 111, et seq. 

(11) “Previous5'ear”means— 

(cz) the twelve months ending- on the 31st day of 
March next preceding the year for which the assessment 
is to be made, or, if the accounts of the assessee have 
been made up to a date within the said twelve months in 
respect of a year ending on any date other than the said 
31st day of March, then at the option of the assessee the 
year ending on the day to which his accounts have so 
been made up : 

Provided that, if this option has once been exercised 
by the assessee, it shall not again be exercised so as to 
vary the meaning of the expression “ previous year ” as 
then applicable to such assessee except with the consent 
of the Income-tax Officer and upon such conditions as he 
may think fit ; or 

ib) in the case of any person, business or company or 
class of person, business or company, such period as may 
be determined by the [Central Board of Revenue]^ or by 
such authority as the Board may authorise in this behalf. 
History — 

There was no definition of ‘ previous year ’ in the Act of 
1886. But section 11 of that Act provided in respect of Joint 
Stock Companies that the principal officer shall submit accounts 

(1) These words were substituted for the words ‘Board of Inland Eevenue’ by 
Act IV of 1924. 
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of profits made “ daring tlie year ending on tlie day on whicli the 
Company’s accounts have been last made up or if the Company’s 
accounts have not been made up -vnthin the year ending on the ' ' 
thirty-first day of March immediately preceding that for which 
the assessment is to be made then of the nett profits so made dur- 
ing the year ending on the said thirty-first day of March.” There 
v/as a similar provision in respect of “ other sources of iircome ” 
also. The definition in the 1918 Act was the same as clause (a) 
of the present definition. Clause (&) was introduced in order 
to cover exceptional cases in which a conunercial community (1) 
follows a year which is slightly over or under 12 months and (2) 
follows a year which ends a few days or weeks after the financial 
year. See paragraph 14 of the Eeport of the All-India Co mmi ttee 
of 1921 (Appendix). 

Object of proviso — 

The proviso in clause (a) of the definition is intended to 
safeguard the interests of revenue. The discretion of the 
Income-tax Officer is absolute, and it is open to him to impose any 
conditions that he may think fit. And so long as his action is 
not mala fide or inherently unjust, the intervention of the Civil 
Courts cannot be invoked. A reasonable Income-tax Officer 
would of course not impose any conditions beyond seeing 
that the assessee did not evade any liability to tax. The 
income-tax Manual says : — 

“ The convenience of an assessee in this matter should be studied 
as far as possible as it is desirable that the accounting period for income- 
tax purposes should be the same as the accounting period according to 
which an assessee makes up his accounts for the purpose of his business, 
hut in the actual year of change conditions should be laid dow’n sufficient ^ 
10 secure that the substitution of one year for another shall not result 
in any profits of an assessee escaping assessment.” 


Clause (b) — Delegation under — 

The Central Board of Eevenue has authorised Commis- 
sioners of Income-tax to recognise as the ‘ previous year ’ any 
commercial year, in usage, which is not less than 11 calendar 
months nor more than 13 months and also a year which does not 
terminate later than 30th April. If these conditions are not 
satisfied the sanction of the Central Board of Eevenue is neces- 
sary. The Central Board of Eevenue can authorise any period 
in reason as ‘the previous year’^ ; and its consent would of course 
not be given if there was any danger to revenue. 


(1) NanaUchan^ r. Commissioner of Income-tasi, 2 I. T. C, 167. 


Xeitlier the Commissioners nor tlie Central Board of 
Revenue can iv'iuse witlumt adequate grounds to exercise this 
discretion — sec JuHxa v Oxford,'^ and other eases cited in the in- 
troduction. 

In the absence of orders l>y the Commissioner of Income- 
tax or Centra] Board ot Jiovonuc, the Income-tax Officer is bound 
by clause (a) of the delinition, i.e., must adhere to a year of 12 
calendar months terminating on some day in the previous finan- 
cial year. 

First ocoasion of assessment — 

It is not necessary that on the first occasion on which a 
person is taxable the ‘ previous year ’ should consist of at least 
12 months, i.e., a firm commencing business on 1st June, 1924, 
and closing accounts on 31st ilareh can be taxed in 1925-26 on 
its profits during tbe 9 months ended 31st March, 1925. There 
is nothing in the Act re<pnring the assessee to have been in exis- 
tence during the 12 montlis throughout the ‘ previous year.’- 

Olause (a) — 

The option to adopt a year not ending on 31st March can 
he exercised only if the accounts have been made up during the 
course of the previous financial year. Otheiwise the ‘ previous 
year ’ is the year ending on the 31st of March. 

Succession — 

Where there is a succession under section 26 and the 
successor is a separate legal entity from the predecessor, the 
former is entitled to exercise the option allowed by this sub-sec- 
tion once. It is presumably not open to the Crown to contend 
that the successor takes over all the rights and liabilities of the 
predecessor. In this connection see notes under section 26. 

Different businesses — 

If an assessee follows different aeconntiiig periods for 
different parts of his business or professions, evidently the in- 
come of each part should be made up according to the accounting 
period actually followed in respect of each part and the incomes 
added up together. Each of these different periods must satisfy 
the definition of ‘ previous year ’ ■with reference to the financial 
year of assessment. It cannot he said, merely because different 
accounting periods are adopted in different businesses of the asses- 
see, that no method of accounting has been regularly employed by 
the assessee within the meaning of section 13. That section can 
he applied only when the basis of accounting has been irregular. 

' ' ■ ' ; ;(1) (1880) ,5 App. Cas. 214. ' ' ‘ ' 

(2) Nanalcchand Fatehchand v. Commissioner of Income-tax, 2 I. T, C* 167, 
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Temporary change in accounting’ period — 

If an assessee alters his accounting period even tempo- 
rarily, the consent of the Income-tax Officer is necessary. 

Firm — Change in constitution of — 

Under section 2 (2) an assessee means a person by whom 
income-tax is payable, and sections 3 and 55 contemplate firms be- 
ing assessees. The question therefore arises whether when there 
is a change in the constitution of a partnership, the partnership as 
newly constituted is a new assessee. The mere change in the 
constitution of a partnership will not in itself make the new 
partnership a separate assessee from the old partnership. It 
would depend on the terms of each partnership whether a change 
in constitution involves the dissolution of partnership and the 
formation of another or not. Under section 253 of the Indian 
Contract Act, in the absence of any contract to the contrary the 
relations of partners to each other are determined by the follow- 
ing rules . . . . “(7) if fi'om any cause 'whatsoever any 

member of a partnership ceases to be so the partnership is dis- 
solved as between all the other members .... (10) Partner- 

ships whether entered into for a fixed time or not are dissolved 
by the death of any partner.” If a partnership is dissolved and 
a new partnership takes its place, the new partnership is clearly a 
separate assessee from the old partnership. If, on the other 
hand, a change in the constitution takes place without necessarily 
invol-ving a dissolution of the partnership, the partnership as 
newly constituted is not a separate assessee from the previous 
partnership. 

(12) “principal officer,” used with reference to a local 
authority or a company or any other public body or any 
association, means — 

(a) the secretary, treasurer, manager or agent of the 
authority, company, body or association, or 

(b) any person connected with the authority, com- 
pany, body or association upon whom the Income-tax 
Officer has served a notice of his intention of treating 
him as the principal officer thereof ; 

The word ‘ any ’ after ‘ public body or ’ was inserted by 
the Income-tax Amendment Act XI of 1924. Otherwise the ad- 
jective ‘ public ’ would qualify ‘ association ’. 

. Ihedme-tax Officers should treat as the principal officer, in the 
first instance, the officials specified in clause (a) ; it is only in cases where 


s. 2 (13)] 


ACT XI OF 1922. 


201 


the Income-tax Oftieer has no information regarding the persons who 
discharge the functions of the officei-s mentioned in clause (a) or where 
such persons cannot be found that he should use the powers conferred by 
clause (h) of treating as tiie ]nincipal officer any other person connected 
with the company, etc.” {Income-tax Manual.) 

This definition has hoon praeticaliy the same since 1886. 

‘Local authority’. — For definition, see notes under section 1. 

‘ Connected with ’ is very vague and might include almost 
anybody. If the queslion of imposing any penalty on the person 
arose, a Court would probably whittle clowni the meaning of the 
words “ connected with ” so as to cover only responsible officers 
of the company. 

No form has been prescribed for this notice, but the ser- 
vice of a notice is obligatory. 

Though, there is no express provision, as, for example, in 
section 43, giving the person seiwed with notice an opportunity 
of being heard by the Income-tax Officer, it is evidently incum- 
bent on the latter to hear the objections of the person if the 
latter has any before deciding finally to treat him as ‘ principal 
officer 

(13) “ public servant ” has the same meaning as in 
the Indian Penal Code ; 

Public Servant. — Tliis definition was introduced by the 
Select Committee in 1922 in order to make it clear that the expres- 
sion includes all income-tax employees and is not restricted to 
the particular authorities mentioned in clause 5 (4). The words 
‘ public servant ’ according to the Indian Penal Code denote a 
person falling under any of the deserij)tions hereinafter follow- 
ing, namely : — 

“ Ninth. — Every officer whose duty it is, as such officer, to take, 
receive, keep or expend any property on behalf of Government, to make 
any survey, assessment or contract on behalf of Government, or to exe- 
cute any i-evenue-proeess, or to investigate, or to report on any matter 
affecting the pecuniary interest of Government, or to make, authenticate 
or keep any document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of the pecu- 
niary interests of Government, and eveiy officer in the service or pay of 
Government or remunerated by fees or commission for the performance of 
any public duty; 

Tenth.— Every officer whose duty it is, as such officer, to take, 
receive, keep or expend any property, to make any survey or assessment, 
or to levy any rate or tax for any seeiilar common purpose of any village, 

i "'.. 1-^26 
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town or district j or to make, authenticate or keep any document for the 
ascertaining of the rights of the people of any village, town or district. 

Explanaiion 1.— Persons falling under any of the above descrip- 
tions are public servants, whether appointed by the Government or not. 

Explanaiion 2. — Wherever the words ^public servant’ occur, they 
shall be understood of every person who is in actual possession of the 
situation of a public servant, whatever legal defect there may be in his 
right to hold that situation.” 

( 14 ) “registered firm” means a firm constituted 
under an instrument of partnership specifying the in- 
dividual shares of the partners of which the prescribed 
particulars have been registered with the Income-tax 
Officer in the prescribed manner; 

Rule 2 . — Any firm constituted under an instrument of part- 
nership specif jdng the individual shares of the partners may, for 
the purposes of clause (14) of section 2 of the Indian Income-tax 
Act, 1922 (hereinafter in these rules referred to as the Act), re- 
gister 'with the Income-tax Officer the particulars contained in 
the said instrument on application in this behalf made by the 
I>artners or by any of them. 

Such application shall be made — 

(a) before the income of the firm is assessed for any year 
under section 23, or 

(b) if no part of the income of the firm has been assessed 
for any year under section 23, before the income of the firm 
is assessed under section 34, or 

(c) mth the permission of the Assistant Commissioner 
hearing an appeal under section 30, before the assessment is 
(ionfirmed, reduced, enhanced or annulled, or, if the Assistant 
Commissioner sets aside the assessment and directs the Income- 
tax Officer to make a fresh assessment, before such fresh assess- 
ment is made. 

Rule 3. — The application referred to in rule 2 shall be made 
in the form annexed to this rule and shall be accompanied by the 
original instrument of partnership under which the firm is consti- 
tuted together with a copy thereof : provided that if the Income- 
tax Officer is satisfied that for some sufficient reason the original 
instrument cannot conveniently be produced, he may accept a 
copy of it certified in writing by one of the partners to be a correct 
copy, and in such a case the application shall be accompanied 
by(;a::^dtipdibM|spbpyi|®yft:g|«y2||gg^^^ 
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FOEM 1. 

Form of application for registration of a firm under section 2 (14) 
of the Indian Income-tax Act, 1922. 


To 

The Income-tax Officer, 


1 

We 


Dated 19 . 

-beg to apply for the I’egis- 


t ration of — firm under section 2 (14) of the Indian Income- 

our 


tax Act, 1922. 

The original 
2. A certified copy 

which the firm is constituted specifying the individual shares of 

a copy 


the partners together with d^FikTtecopy 
cribed particulars are given below. 


of the instrument of partnership under 
le individual shares of 
is enclosed. The pres- 


3. J- do hereby certify that the profits for the year end- 

ing have been or will be actually divided or credited in 

accordance mth the shares shown in this partnership deed. 

Signature - — — — — — 

Address — ^ ^ — — 


Name and 
address of the; 
firm, 

■' 1 

Names of the partners 
in the firm with 
the share 
of each in the 
business. 

Date on which 
the instrument of 
partnership was 
executed. 

Date, if any, on which 
the instrument of 
partnership was last ' 
registered in the Income-, 
tax Officer’s Office, j 

Remarks 







I do hereby certify that the information 

We 

given above is correct. 

Signature(s) 

Rule 4. — (1) On the production of the original instrument 
of partnership or on the acceptance by the Income-tax Officer of a 
certified copy thereof, the Income-tax Officer shall enter in writ- 
ing at the foot of the instrument or copy, as the case may be, the 
following certificate, namely 

“ This instrument of partnership (or this certified copy 
of an instrument of partnership) has this day been registered 
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with me, the Income-tax Officer for in the province of 

under clause (14) of section 2 of the Indian Income-tax Act, 1922. 
This certificate of registration has effect from the day of 

April 19 up to the 31st day of March 19 .” 

(2) The certificate shall be signed and dated by the In- 
come-tax Officer who shall thereupon return to the applicant the 
instrument of partnership or the certified copy thereof, as the 
case may be, and shall retain the copy or duplicate copy thereof. 

Buie 5. — The certificate of registration granted under rule 
4 shall have effect from the date of registration. 

Buie 6. — A certificate of registration granted under rule 
4 shall have effect up to the end of the financial year in which 
it is granted, but shall be reneAved by the Income-tax Officer 
from year to year on application made to him in that behalf at 
any time before the assessment of the income of the firm is 
made, and accompanied by a certificate signed by one of the part- 
ners of the firm that the constitution of the firm as specified in 
the instrument of partnership remains unaltered. 

History — 

There Avas no proAusion in the 1886 Act for registering 
firms, i.e., no distinction was made between different kinds of 
firms. There AAms no definition of the expression in the 1918 Act 
also as originally passed. Section 14 thereof, hoAvever, had a 
proviso as folloAvs : “ Provided that Avhere the assessee is a com- 
pany or firm constituted under a registered instrument of part- 
nership specifying the individual shares of the partners . . . 
. . . the income-tax shall be levied at the maximum rate” and 
section 37 provided for refunds to the partners of such firms 
if their individual incomes justified such refunds. Later on, hoAV- 
ever, the Act was amended and a definition introduced on exactly 
the same terms as at present. It was proposed in 1922 to aban- 
don the distinction betAAmen registered and unregistered firms 
and that all firms should be taxed at the maximum rate, it being- 
left to the Income-tax Officer to determine whether there was in 
fact a partnership or not. The Select Committee, however, pre- 
ferred to retain the distinction which still continues. The point 
of the Select Committee was that the taxation at the maviTDnTn 
rate and subsequent refund would inflict hardship on the smaller 
assessees. The option to register furnishes an incentive to evade 
taxation, and cheeks against such evasion have been proposed in 
the Amending Bill now before the Legislature. 

Application — ^To be made before assessment — 

Till November, 1926, the application for registration had to 
be made before the date on which the return was due under 
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section 22 (2). If it was made after that date, even if the applies 
tion was accepted by the Income-tax Officer, it did not affect th 
assessment on the return and the assessment was made as if th 
firm was an unregistered firm. In November, 1926, rule 2 wa 
altered so as to permit of applications for registi’ation beinj 
made at any time before assessment. The rule was again alter 
ed into its present form in 1928 so as to remove certain obscuri 
ties and make it clear when registration could be made and whei 
not. It will be noticed that a firm which has concealed a part o: 
its income during its ordinary assessment under section 23 ij 
not eligible for registration in resioect of its supplementarj 
assessment under section 34. 

In Hiissainbhai Bohari v. Commissioner of Income-tax^ ii 
was held by the Additional Judicial Commissioner, Central Pro- 
vinces, that a certificate of registration granted before April ir 
respect of the year commencing on 1st April is not void. 
Registration — ^Application for — Signature of — 

The application for registration under rule 2 as well as th( 
application for renewal of the registration under rule 6 need'bt 
signed by only one of the partners of the firm. The applicatior 
should be signed by a partner Avho is still a partner at the time 
when the application for registration is made. 

Instrument of partnership — ^Registration of — 

The instrument to be produced before the Income-tax Officer 
to secure the registration of a firm need not be a registered in- 
strument under the Indian Registration Act. The registration by 
the Income-tax Officer has nothing to do with registration under 
the Registration Act. The Income-tax Officer as such is not con- 
cerned with the fact that the document is insufficiently stamped 
or requires to be registered under the Indian Registration Act and 
need not reject such documents as not being legal evidence since 
they are not adequately stamped nor accept them as being legal 
evidence merely because they are properly stamped or registered. 
His duty is to satisfy himself that the transaction evidenced by the 
instrument is genuine and then act accordingly. He is not bound 
by the technicalities of the Indian Evidence Act — see notes under 
section 23. As a P.ublic Officer, however, it is incumbent on the 
Income-tax Officer to impound a document that comes before him 
if it is insufficiently stamped — see section 33 of the Indian Stamp 
Act. 

Registered firm — How taxed — Oomparisou with unregistered firm — 

The position of A: registered firm at present is as below: 
First as regards income-tax. Income-tax is levied on the firm — ^as 

“~(1) :2 I.. T. C.,43. 
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on a company — at the maximum rate even though the income is 
less than Es. 2,000. This is regulated by the Finance Act and 
not by the Income-tax Act. The partners get refunds, if eligible, 
under section 48 (2) ; and their share of the profits is included 
in their ‘total income’ [section 16 (1)]. An unregistered firm, 
on the other hand, is assessed like an individual, i.e., on a gra- 
duated scale depending on the income of the firm. This again 
is regulated by the Finance Act. The partners are tm# entitled 
to refunds, nor are they taxed on the profits from the firm unless 
the firm is not taxed; but their shares in the profits of the unre- 
gistered firm are taken into account in their ‘total income’ for 
fixing the rate at which they should pay tax on their other income 
[section 16 (1 )]. — See notes thereunder. 

If an unregistered firm as such pays no tax on the ground 
that its income is below Es. 2,000, the partners are liable to pay 
tax on their respective shares along with the tax on their other 
income [section 14 (2) (?;)].— notes thereunder. 

Next as regards super-tax. A registered firm as such is 
not liable to super-tax. The share of each partner is added on 
to his other income, and he is then individually assessed to super- 
tax. An unregistered firm, on the other hand, is taxed just lik e 
an individual; and super-tax is not payable on the shares of the 
profits received by partners, unless the firm was not assessed to 
super-tax (proviso to section 55). 

Set-off — Partners — 

As regards the set-off of profits against losses of partners 
in firms — ^whether registered or unregistered — see section 24 and 
notes thereunder. 

Registered firms — ^Advantages of — 

It will be seen that there are considerable advantages in 
registering a partnership with the Income-tax Officer unless the 
firm is petty. The partners are ordinarily not only better off 
than those in unregistered firms, but also better off than the 
shareholders in a company. In the latter, while shareholders are 
entitled to refunds in respect of income-tax paid by the company, 
it has been held that the super-tax paid by the company at the 
flat rate of one anna in the rupee is not paid by the company on 
behalf of the shareholder and that the latter is not therefore 
entitled to a refund.^ 

Actual division of profits not necessary — 

Whether profits are actuaffy divided between the partners 
or not, the profits are taxable under the law. Each partner will 

(1) Maharajadhimj of Darhhmga Y, Comnisaioner of Income-tax 1 I. T. C, 
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be presumed to have received his share of the profits whether he 
has actually received it or not, and taxed accordingly. That he 
has actually allowed the profits to remain in the business does not 
affect his liability nor will his foregoing a refund of income-tax 
under section 48 affect the liability. The income has accrued or 
arisen to him and is ready to be received by him and is therefore 
liable under sections 3 and 4 of the Act. That he prefers not to re- 
ceive it cannot absolve his liability. Besides, in applying for regis- 
tration, the partners have to certify under Eule 3 that each partner 
has received or will receive his share of the profits, and the 
partners are prevented from claiming any advantage on the ground 
ibat they have not actually distributed the profits. The English law 
is more explicit on this subject (proviso to section 20, Income-tax 
Act, 1918) ; see also per Horridge, J., in Ganut v. Inland Revemie^ 
and Eowlatt, J., in Blott v. Inland Revenue.^ 

Deed of partnership — ^Which to be produced before Income-tax Officer — 

The ruling of the Bombay High Court in Mellor’s case^ 
and the amendment of the Act in 1925 so as to get over that rul- 
ing only so far as it related to super-tax-, coupled with the non- 
observance of the ruling in Mellor’s case® even in regard to in- 
come-tax outside the Bombay Presidency, had led to considera- 
ble confusion in practice. The deed of partnership regulating 
the distribution of the profits that were being taxed, as well as 
the deed in force at the time of assessment, had to be produced 
before the Income-tax Officer when there was any change in the 
constitution of the firm. All these difficulties have now disappear- 
ed, section 26 having been so amended by Act III of 1928 as to 
cover both super-tax and income-tax. The deed of partnership 
to be produced now is in all cases the deed in force at the time 
of assessment. 

When Income-tax Officer can refuse to register firm 

It is submitted that it is open to the Income-tax Officer to 
refuse to register a firm if he has reason to think that the instru- 
ment of partnership is not genuine. That is to say there should 
be a firm before the Income-tax Officer can register it; and the 
mere existence of an instrument of partnership will not in itself 
bring a partnership into existence if there is really no partner- 
ship.^ On a question of fact the finding could not be questioned by 
the High Court so long as there is e-vidence to permit of such 

(1) 3 K. B. 395 (1913). ' 

(2) 8 Tax Cases on p. 111. 

(3) 1 I. T. C. 320. 

(4) DicMnson v. ^ T, 0. 551. 
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finding. See Commissioners of Inland Revenue v. Ransom {C. 
of A.)^; Jacobs v. Commissioners of Inland Revenue {C.S.)~; 
Commissioners of Inland Revenue v. Whitmore (K. B. D.)®; Sir 
Dinshaw Petit v. Commissioners of Income-tax* in all of which 
cases of ‘one-man’ companies it has been held that the Income-tax 
Officer can go behind the documents and accounts if the facts 
and circumstances of the case justify his doing so. See also 
Hawker v. Compton'' in which the Commissioners held that no 
partnership existed and Morden Rigg S Co., etc. v. Monks^ in 
which the Commissioners held that a partnership existed. In 
all these cases the Courts declined to interfere on the ground 
that the findings -yere of fact. It is clear that in the absence of 
an instrument of partnership the onus falls on the assessee of 
proving the existence of a partnership: The Amending Bill before 
the Legislature gives express power to the Income-tax Officer to 
enquire into the incidents of a partnership. 

Registration — Cancellation of — 

Except when there is a change in the partnership between 
the date of registration and the assessment about which see below, 
it is apparently not open to the Income-tax Officer to cancel the 
registration even if he finds later on that the partnership is not 
genuine. This is because the Income-tax Officer cannot revise or 
review his own orders. But there would be nothing to prevent 
the Commissioner acting under section 33 in such cases and order- 
ing the registration to be cancelled. The Amending Bill before 
the Legislature provides for the cancellation of registration of 
firms that do not produce accounts, etc. 

Unregistered firm — Bogms — 

In the case of an unregistered firm, which the Income-tax 
Officer finds to be not genuine, that is, if the Income-tax Officer 
finds that there is no firm in existence in fact but only in name, 
it would apparently be open to the Income-tax Officer to ignore 
the firm and treat the profits of the firm as the profits of the 
real proprietor of the firm. That is to say, in ascer- 
taining the ‘ total income ’ of the partners, the Income-tax 
Officer will go by the real interests of the partners and not the 
alleged interests. The Amending Bill now before the Legisla- 


(1) 8 Tax Cases 20. 

(2) 4 A. T. C. 543; 10 Tax Gases 1. 

(3) 5 A. T. C. 1. 

(4) 2 L T. 0. 255. 

(5) 8 Tax Cases 306. 

(6) 8 Tax Oases 450* 
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ture strengthens the powers of the Income-tax Officer in this res- 
pect. 

Partnership of wife and husband — 

In I« re Ambalal Sarabhai^ it was held that a partnership 
between husband and wife in which the husband was almost every- 
thing in the concern— having the sole control of the management, 
the power of determining the partnership and of admitting new 
partners — was considered to be a valid partnership. 

Per Shah, G. J . — There is nothing in the document to exclude 
the idea of combining her property, labour or skill in the business of the 
firm. Indeed the papers sent up with the reference tend to show that 
she did agree to render herself liable to the Bank as a partner of this 
firm along with her husband. That involves the idea of contributing 

property to the business of the firm When the parties agree 

to become partners it is not necessary to state in terms that they agree 
to combine property, labour or skill. That may be implied and in the 
present case I see nothing to exclude the idea of combining property, 
labour or skill when and so far as necessary between the partners. The 
fact that the control is kept with Mr. Ambalal and that he has certain 
extra rights as a major partner does not in any sense negative a partner- 
ship according to law. It is open to two partners to agree, on the lines 
on which they have agreed in this case, to allow the business of the part- 
nership to be conducted by one of the partners.” 

In this judgment there are passages to the effect that if the 
Income-tax Officer had found the partnership to be bogus in fact, 
he could have ignored it. 

“ This reference has been made on the footing that the document 
evidences a real transaction between the parties. The learned Advocate- 
General has not suggested, and I do not think that on this reference it 
could be suggested, that the document does not evidence a real transac- 
tion between the parties to the document. But he contends that the 
question of law that arises is whether on a proper construction of this 
document the two persons are constituted partners in law.” 

Partnership — Change in — Between registration and assessment — 

If there is a change in the constitution of a partnership 
between the date of the registration with the Income-tax Officer 
and the date of assessment, the question arises whether the new 
firm or rather the firm as newly constituted should be treated as a 
separate assessee and called upon to make a return of income and 
register itself if it seeks that privilege. The answer to the ques- 
tion would apparently depend on whether the change in the con- 
stitution is such that it automatically dissolves the partnership 
or not. Under section of the Contract Act a partnership will 
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be automatically dissolved in the absence of any contract to the 
contrary in the following circumstances 

“ (7) If from any cause whatsoever any member of a partnership 
ceases to be so, a partnership is dissolved as between all the other mem- 
bers. . . . (10) Partnerships whether entered into for a fixed time 

or not are dissolved by the death of any partner.” 

It would therefore depend on the terms of each partner- 
ship how far a change in the constitution dissolves a partnership. 
If a partnership is dissolved and a new partnership takes its 
place, it would seem that the new firm should be treated as a 
separate assessee and called upon to register itself and also to 
furnish a return of income. The mere fact that the old firm had 
already been asked to make a return or had in fact made a return 
will not attach to it, i.e., to its partners the liability to tax, which 
liability arises only after assessment. Nor can the return sent 
in by the old firm which ex hypotJiesi is a different assessee from 
the new firm bind the new firm. Also the fact that a notice had 
been served on the old firm 'ftfill not bind the new firm. The lia- 
bility of the new partnership in respect of the profits of the old 
partnership would be governed by section 26. 

Obviously all these complications would be avoided if the 
Income-tax Officer postponed registering the firm till he was ready 
to make the assessment. 

Firm — ^What is a — 

A ‘firm’ is not defined in the Income-tax Act; nor a ‘part- 
ner ’ or ‘ partnership though the Act refers to all these ex- 
pressions. ‘There is no such thing as a firm known to the law’^ 
though in some countries, e.g., Scotland, a firm is recognised as a 
separate entity, i.e., a different legal person from the partners. 
All the same a ‘ firm ’ is recognised in commercial practice as a 
separate entity apart from its partners; and this Act recognises 
this. See also ex parte Ghippendale.~ 

“ It is argued by the Commissioner that a partnership is for in- 
come-tax purposes an entity; but it is not an entity known to the law; 
it is not a separate entity like a company limited by shares; its name is 
merely a convenient method of describing its partners each of whom 
is jointly and severally liable for its debts and for income-tax purposes 
it is a convenient body to assess, as the partners carry on trade together 
and keep books in which the partnership transactions are entered and 
earn together profits or make losses. It is to be observed that, for this 
purpose no distinction can be made between registered and unregistered 

(1) Ex parte Corlett, (1880) 14 Ck. 1Z2. 

(2) (1863) De G. M. & G.. 19 (36). , 
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firms, for whether a firm is a legal entity or not does not depend on 

registration. 

Presumably the word ‘ firm ’ is used in the same sense as 
defined in section 239 of the Indian Contract Act, but the Bom- 
bay High Court threw a doubt on this.® This was, however, ohiter. 
The second Income-tax Amendment Bill, 1927, now before the Le- 
gislature, dealing' with bogus firms and companies, lays down that 
the definitions of ‘firm’, ‘partner’ and ‘partnership’ in the Indian 
Contract Act shall also apply to the Income-tax Act. Assuming 
that a ‘firm’ means a ‘partnership’ collectively referred to, a part- 
nership is defined in the Indian Contract Act as below:— 

‘ ‘ ‘ Partnership ’ is the relation which subsists between persons 
who have agreed to combine their property, labour or skill in some busi- 
ness, and to share the profits thereof between them.” 

But persons who have no mutual rights and obligations do 
not constitute an association because they happen to have a common 
interest or several interests in something which is to be divided be- 
tween them.® That is to say, if the shares are distinct and sepa- 
rately transferable, there would only be a co-ownership and not 
a partnership which can only arise if there is a common business 
and sharing of profits. Thus the joint proprietorship in defined 
shares of a house let to tenants would not be a ‘ partnership ’ 
but if the house was used as a hotel under their own management, 
a partnership would arise in regard to hotel keeping.^ Part- 
owners of a ship are not necessarily partners,® but if they employ 
the ship in trade or adventure on joint account they are partners 
as to that employment and the profit made.® Even the joint 
acquisition of property avowedly for purposes of profit does 
3 iot make the matter necessarily one of partnership.'^ Sharing 
gross profits will not result in a loartnership.® 

Just as common interest will not in itself create a partner- 
ship without a division of profits, so sharing of profits will not 
unless there is really a common business. iJthough a right to 
participate in profits is a strong test of partnership, there may 


(1) Per Schwabe, C. J., iix Commissioner of Income4ax v. M. Ar. Ar, Aru?iac7icda7n 
Clwiti, 1 I. T. C. 278. 

(2) 1% re Amhalal Barab'hai, 1 1. T, C. 234. 

(3) Smith V, Anderson^ (1880) 15 ,Cli. P. 247. 

(4) French v. Styring, (1857)' 2 C. B. N. S. 357. 

(5) Ilelme v. Smith, (1837) 7 Bing. 709. 

(6) Green v. Briggs, (1847) 6 Ha. 395* 

(7) London Fmanciai Asso^endU&h y, Kelk, (1884) 26 Gh. D. 107. 

Lyon V, Knowles, (1863) 3 & S. 556. 
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be eases Avbere, upon a simple participation of profits, there is 
a presumption, not of law, but of fact, that there is a partnership ; 
yet whether the relation of partnership does or does not exist 
must depend on the whole contract between the parties, and that 
circumstance is not conclusive.’^ 

It is not easy to draw the line between a partnership and 
a payment of salary by a share of profits.^ Sharing losses is a 
strong prima facie test of partnership.® But it is even possible 
for a person both to receive a share of the profits in another man’s 
business and share his losses and yet be only a servant of the 
other person. It would all depend on the terms of the agree- 
ment between the two.^ 

A selling association which was formed by an agreement 
between certain ice manufacturing concerns in order to prevent 
underselling by constituent firms, and which had the entire control 
over manufacture, sales, etc., and distributed the profits between 
constituent members, was held to be a ‘ firm ’ within the mean- 
ing of the Income-tax Act ; and the fact that the constituent 
firms made heavy losses because of the controlled prices was 
held to be irrelevant.® 

Where one man supplied all the capital and bore all the 
losses, and he and his attorneys had the control of the business 
including the power to alter the shares of profits of the other 
persons and even dismiss them, it was held that the relation was 
one of master and servants, and not a partnership.® 

The incidents of partnership referred to in Chapter XI 
of the Indian Contract Act need not subsist in all cases and 
section 253 of the Indian Contract Act expressly provides for 
arrangements to the contrary. 

Prohibited partnerships — 

Both in England and in India the number of persons who 
may form an ordinary partnership is limited. See section 4 of 
the Indian Companies Act (VII of 1913). Under section 23 of 
the Indian Contract Act (IX of 1872) the consideration or object 
of an agreement is unlawful if it defeats the provisions of 
any law, and the agreement is void. Therefore a partnership 


(1) Boss V. Barlcyns, (1875) L. E. Eq. 331; Cox v. EicTcman, (1860) 8 H. L. C. 
268 Mollow March # Co. v. Court of Wards, (1872) L. E. 4 P. C. 419. 

(2) Steel Y. Lester, (1877) 3 C, P. I). 121. 

(3) Commissioner of Income-tax v. Bahoo Sahih ^ Sons, unreported. 

(4) Walker v. Eirsch, (1884) 27 Oil. B. 460. 

(5) Lucknow Ice Association Y. Commissioner of Income-tax, 2 I. T. C. 156. 

(6) Mahomed Kasim Bowther v. Commissioner of Income-tax, 54 M. L. J. 
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wliicli is prohibited under the Companies Act will not be recog- 
nised as such by the Income-tax Officer. But he can tax profits 
from illegal transactions. See notes under sec. 4 (3) (vii). 

Each partnership to be taxed separately — 

Whether a firm is a legal entity or not and whether a 
‘firm’ as contemplated in the Income-tax Act is the same as a 
partnership under the Contract Act or not, the Income-tax Act 
requires each firm to be taxed separately from the partners — 
sections 3 and 55 ; and the partners are either absolved from lia- 
bility to tax on their share of profits (section 14) or allowed in 
the case of a registered firm, a refund of tax (section 48) or to 
set off losses (section 24). If an individual were a partner in 
three firms — ^whether registered or unregistered — ^there would be 
four assessments, one on each of the firms and one on the indivi- 
dual, the latter taking into account the shares of his profits in the 
three firms and the tax paid by the firms on these profits, leaving 
aside, of course, the assessments on the other partners. 

English Law — 

In England no distinction is made between registered and 
unregistered firms. Otherwise the law is, in its essential fea- 
tures, the same, and partnerships are treated very much like re- 
gistered firms in India; but the details of procedure differ, e.g., 
as to which partner is liable to make a return, etc. No partner- 
ship is liable to super-tax in England, that tax being levied on 
individuals only. See sections 4, 14 (3) (c) and 20 and Eule 10. 
Cases I and II of Schedule D of the English Income-tax Act of 
1918. 

Firm — ^Residence of — 

The ‘residence’ of a firm is determined by the same con- 
siderations as the residence of a company, i.e., largely by the seat 
of the directing power behind the business and not % the physi- 
cal residence of the individual partners. See notes under section 
4 (2) ; and T. 8. Firm v. Commissioner of Income-tax} 

Notices on firms — Service of — 

As to the service of notice on a firm see section 63 (2). 
Returns of firms — 

As to returns to be submitted by firms see section 22 (2). 
Unlike a company which has to send in a return without any 
notice, the firm like an individual need send in a return only after 
service of notice by the Income-tax Officer. 

Discontinuance of business by firms — 

See section 25. . . , , . ^ ■ . , , ' , ' ' ' 

(1) 50 Mad. 874; 2 I. T. 0. 320. ~ , ' K,. : 
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Firm— Constitutioa of — Change in — 

See section 26. 

(15) “ total income ” means total amount of income, 
profits and gains from all sources to which this Act 

applies computed in the manner laid down in section 16 ; 

History— 

There was no definition of ‘total income’ in the Act of 1886. 
In fact the concept itself was hardly relevant to that Act with its 
four watertight schedules, each charged by itself, and vfith hardly 
any graduation in the tax. The definition was first introduced 
in 1918, but the words “computed in the manner laid down in 
section 16” were introduced in 1922 in order to remove possible 
ambiguity. 

Total income — Significance of — 

The phrase ‘total income’ occurs in sections 3, 15 (3), 17, 
22 (1) and (2), 23 (1) and (3), 48, 55 and 56. The general plan 
of the law is that except where it is definitely intended otherwise 
cither as a matter of policy, e.g., in the case of the company super- 
tax or the tax on a Hindu undivided family, or as a matter of 
administrative convenience, e.g., the taxation of unregistered 
firms, the tax is a tax on individuals with reference to their 
total income w’-hich determines their ability to pay. But it is ad- 
ministratively convenient to tax as much at source as possible 
and at the maximum rate, i.e., before the assessee’s personal in- 
come has been ascertained. This, however, does not dispense 
with the necessity of determining the individual’s liability wfith 
reference to his ability to pay, i.e., ‘total income’. The only 
item that does not enter into ‘total income’ of the individual is 
his share of income of a Hindu undivided family which has al- 
ready been taxed. Generally speaking, the ‘total income’ deter- 
mines the rate of tax as well as the exemptions on account of life 
insurance, etc. For a more accurate statement of the position see 
section 16. 

Special definitions — 

Note that ‘total income’ has been defined differently for 
the purpose of section 48, and also in the Finance Act — see notes 
thereunder. 

(16) “ unregistered firm ” means a firm which is not 
a registered firm. 

See notes under registered firm— section 2 (14), where the 
difference between a rgistered a,nd an unregistered firm has been 
brought out, 
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CHAPTER I. 

Charge of Income-tax. 

3. Where any Act of the Indian Legislature enacts 

Charge of income-ta^. ^hat incomc-tax shall be charged 

for any year at any rale or rates 
applicable to the total income of an assessee, tax at that 
rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this 
Act in respect of all income, profits and gains of the 
previous year of every individual, Hindu undivided jamily, 
company, firm and other association of individuals. 

The -words “and other association of individuals” were 
inserted by the Amendment Act XI of 1924. 

As to why these words were introduced see the notes below. 
‘Charged’ — 

This word is not used in the sense of real property law as 
in section 9 (1) (iv). All that it means is that the tax ‘is payable’ 
or that the assessee is commanded to pay the tax — see Direct 
Spanish Telegraph Co. v. Shepherd^ and Kensington Income-tax 
Commissioners v. Aramayo.^ The United Kingxlom law, how- 
ever, uses, generally speaking, a more unsatisfactory terrninology 
than the Indian law and words like ‘ assess ’, ‘ charge ’ are used 
in varying senses ; and the English decisions are therefore of not 
much help. 

As regards the meaning of the words ‘Hindu undivided 
family’, ‘Company’, ‘Firm’ see section 2 and the notes there- 
under. ‘Individual’ hardly requires any elucidation in the con- 
text. In other contexts in other Acts, it may include Corpora- 
tions, etc., but here it refers only to a single person. 

As regards the question whether a foreign State can fall 
under any of these categories of persons mentioned here see 
pp. 58 et seq. (Introduction.) 

For the definition of ‘total income’ see sections 2 (15) and 
16; for ‘previous year’ see section 2 (11). 

‘Applicable to the total Income’ — 

The slight distinction between the wording of section 55 
and that of this section is due to the fact that super-tax is levied 
on the ‘slab’ system, while the rate of income-tax is determined 


(1) 18 Q. B. D. 20&. , 

(2) (1916) 1 A, C. 2-15. 
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with reference to the ‘total income’. Under the ‘slab system’ 
there is no single rate or rates “applicable to the total income”; 
there are different rates applicable to different ‘slabs’. 

‘In respect of’ means really ‘on’. See per the Master of 
Rolls in Kennard Davis v. Commissioners of Inland Revenue} 

History — 

This section became necessary only in 1922 when it was de- 
cided to make the Income-tax Act a mere Act of machinery and 
procedure, leaving the actual charge of tax to be made by the 
Annual Finance Acts. In the Bill as originally drafted this was 
put in as sub-clause (3) of section 16 but the Joint Select Com- 
mittee transferred it to its present place as being more appro- 
priate. 

Computation of income — 

As to how income should be computed see sections 7 to 13. 
‘Income’ as understood in the popular or business sense has to 
be subjected to various additions or deductions before it can 
be taxed. 

HOW EACH CLASS OF ASSESSEES IS TAXED. 

Hindu undivided family — 

As to how a Hindu undivided family is taxed see notes 
under section 2 (9), section 14 and the schedules to the Finance 
Act. 

Company — 

As to how a company is taxed see notes 2 (6), 14 and the 
schedules to the Finance Act. 

As regards relief to shareholders see sections 14 and 48 
and notes thereunder. 

Firm — 

As regards the taxation of firms, see sections 2 (14) and 
(16), 14 and 48 and notes thereunder. 

Discontinuance of business, etc 

See section 25 and notes. 

Succession or change in constitution — 

See section 26 and notes. 

Association of individuals — 

Not being a company or firm. Specific reference has been 
made in the Act — ^by the Amending Act XI of 1924 — ^to such asso- 
ciations in various sections in the Act, e.g., sections 3, 55, 2 (12), 

( 1 ) 8 Tax Cases 341, , ; 
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G3 (2) and 56 so as to place beyond doubt tbe liability to tax— to 
the extent that they are taxable at all — of associations like Cham- 
bers of Commerce, Clubs, Co-operative Societies, etc. These as- 
sociations cannot be taxed on profits made from among the mem- 
bers themselves (see notes on mutual concerns, infra) but they 
can be taxed in respect of profits made from outsiders, and in 
certain circumstances, if incorporated, from shareholders also. 
It is this liability, Avhich has always been enforced but was in doubt, 
that the amendment makes clear. Presumably a Provident Fund 
can be considered to be an ‘association of individuals’ but para- 
graph 3 of the Income-tax Manual says that they are not to be 
so assessed except at the source in respect of income from invest- 
t ments [unless of course the Fund is exempt under section 4 (3) 
(iv)] and that they should not be charged to super-tax at all. 

From the groxiping of classes of assessees in section 3, it 
does not seem unreasonable to hold that the expression ‘associa- 
tion of individuals’ should be construed ejXisdcm generis with the 
previous words in that section. It is difficult to say what are the 
common generic qualities contemplated by the framers of section 
3 but it might be reasonably argued that (1) there should be joint 
interests and (2) there should be the right to sue and the liability 
to be sued as an association. 

The members who constitute an ‘association of individuals’ 
are not entitled to any relief like members of partnerships in res- 
pect of tax paid by them through the association — see sections 
14 and 48. 

The members of a partnership prohibited under the law 
>. would apparently not form an ‘association of individuals’ for 
this purpose but there is nothing to prevent the individual mem- 
bers of such prohibited partnerships being taxed in respect of 
income ultimately obtained by each individually. See notes under 
section 4 (3) (vii). Such members cannot of course claim to be a 
firm; see note under section 2 (14). 

Finance Act — ^Effect of — 

The liability to tax under this Act presupposes as an essen- 
tial preliminary the passing of a separate Act by the Legislature 
fixing the rates of Income-tax and Super-tax for the year. This 
is done annually by the Finance Act. The omission to pass such 
an Act does not, however, keep the entire Income-tax Act in abey- 
^ ance. Eefunds in respect of the previous year, appeals and peti- 

f ’ tions for revision arising out of the previous year’s assessment, 

additional assessments under section 34 on account of “escaped” 
income of the previous year; rectification of mistakes under sec- 
tion 35, etc., can be and b^^ under the Act. The lu- 
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eome-tax Officer, however, cannot perhaps issue notices under 
section 22 (2). Nor would there be much point in his doing so, 
as the only object would be the collection of statistics which is 
not one of the avowed objects of the Act. The obligation impos- 
ed on the principal officer of the company or the prescribed per- 
son to furnish a return of salaries paid and tax recovered thereon 
in the previous year will of course remain, as this is essential to 
enable the Income-tax Officer to sanction refunds. Similarly the 
obligation imposed on the principal officer of a company to give 
certificates under section 20 will remain. All this discussion how- 
ever is academic as there is not the remotest likelihood of the 
income-tax being given up temporarily for any year or succession 
of years. 


Provisional Collection of Taxes Act inapplicable. — 

The Provisional Collection of Taxes Act XVI of 1918 ap- 
plies only to taxes in the nature of Excise or Customs duties. 
Income-tax, super-tax and similar taxes can therefore be levied 
only after the Finance Bill has received the assent of the Gover- 
nor-General in the usual course, or become law otherwise. This 
applies as much to taxes collected at source under sections 18 and 
57 as to taxes assessed directly on the person liable. In the TJuited 
Kingdom the Provisional Collection of Taxes A^et applies to 
Income-tax also. 

Assessment of Income-tax on married women — 

In the absence of a specific provision to the contrary in the 
Act, a married woman has to be separately assessed in respect 
of her separate income. 

Pensions received from funds sueli as the Indian Military Sermee 
Family Pension Fund by a widow on account of her children and on ac- 
count of herself are distinct and separate from one another. The pen- 
sion of a minor orphan paid to his or her mother or a duly appointed or 
recognised guardian should not be included in the taxable income of the 
mother or guardian for the purposes of income-tax assessment. (In- 
come-tax Manual, para. 96.) 

In the Draft Bill of 1918 an attempt wms made to assess 
married women jointly with their husbands hut the Select Com- 
mittee threw out the clause. A suggestion reviving the idea has 
been made by the Taxation Enquiry Committee, 

Composition not permissible — 

The provision in previous Acts that allowed a system of composi- 
tion of assessment and enabled the Income-tax Officer under specified 
conditions to enter into compositions with assessees has been omitted from 
the present Act, No composition of assessment can, therefore, now be 
made although, any eompositibu entered into before the present Act caipe 
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into force must be given effect to for the period for which the agreement 
was made. — Income-tax Manual, para. 95. 

The existing compositions cannot be renewed when they 
expire. Such a composition would be null and void, as the Le- 
gislature has to determine the rates of tax every year through the 
Finance Act. In this connection see Gresham Life Assurance 
Society v. Attorney-GeneraL in which the Society produced cor- 
respondence with the Surveyor of Taxes and asked for a declara- 
tion that the correspondence amounted to a valid and binding 
agreement for the composition of tax for a certain number of 
years. It was held that the construction put by the Society on 
the correspondence was not correct aird that even if it was, the 
agreement would be ultra vires and invalid. 

Composition of taxes was given up in Iirdia in 1916. 
Source of income — Existence of — ^In year of assessment — 

In the National Provident Instihition v. Brown and the 
Provident Mutual Life Assurance Association v. Ogstord it was 
held by the House of Lords, under the United Kingdom Income- 
tax Acts, that in order to be chargeable to income-tax for a par- 
ticular year in respect of income from a source, a person must 
possess that soiirce of income in that year. In Whelan v. . 
Henning^ it was held by the House of Lords that not only should 
the source exist but that income from the source should exist 
during the year of assessment. In Grainger 'v. Maxwell’s exe- 
cutors* it was held by the Court of Appeal that War Bonds were 
a different source of income from Exchequer Bills. It has been 
held, however, that none of these decisions will apply to India.® 
The English decisions were arrived at with reference both to the 
wording and to the scheme of the United Kingdom Income-tax 
Acts, which are materially different from the w’^ording and the 
scheme of the Indian Income-tax Act. Lord Haldane observed in 
the National Provident ease that “speaking broadly at all events, 
the general principle of the Acts is to make the tax apply only 
to sources of income existing in the year of assessment. Beading 
the Income-tax Act, as a whole, it appears to me that the tax is one 
of a single kind based, speaking broadly, on a single principle. 

. . . It is imposed on existing income; however the amount 

to be levied is to be computed in particular instances 

There is "little room permissible for conjecture based merly on 


(1) 7 Tax Cases 36. 

(2) 8 Tax Cases 57. 

(3) 10 Tax Cases 263. 

(4) 10 Tax Cases 13i0>. 

(5) In re Beharilal Mullielc^ Cal. 636; 2 L T, C. 328. 
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probabilities in a taxing statute but I wish to add that, having 
regard to the words employed, I have only come to this view 
after doubt.” Lord Atkinson arrived at the same decision but 
partly from historical considerations.. Lord Cave dissented. 

It should be mentioned, however, that the law’' in the Unit- 
ed Kingdom has since been amended so as to get over these 
decisions of the House of Lords — see section 22 of the Finance 
Act of 1926. 

Though the present tense is used in certain sections of the 
Indian Act, e.g., sections 9 and 10, it is clear, both from the charg- 
ing sections and the general scheme of the Act, that the tax is 
levied on the income of the previous year and has to be le'wed 
independently of the existence of the source of income or in- 
come from that source during the year of assessment. The only 
anomaly in the scheme is in regard to deductions at source in 
respect of income from salaries and securities. Though section 
18 requires the tax to be deducted in certain cases before it can 
be known, since the tax can be imposed only by the Finance 
Act of the next year, it is clear from the general arrangement 
of the Act that tax is collected in advance in anticipation of its 
imposition by the next Finance Act. 

Therefore in In re BeJiarilal MiillicJc^ Bankin, C. J. ob- 
served that, though the intention is clear, the draftsmanship of 
sections 3 and 18 is defective and that the following wmrds would 
better express the intention of section 3 :- — 

“ Where any Act of the Indian Legislature enacts tliat 
income-tax shall be charged for any year at any rate or rates 
applicable to the total income of an assessee — 

(1) tax at that rate or those rates shall be charged for 
that year in accordance with, and subject to the provisions of, 
this Act, in respect of all income, profits and gains of the pre- 
vious year of every individual, company, firm, etc. j 

(2) tax at that rate shall be deducted in accordance with, 
and subject to the provisions of, this Act from all salaries payable 
in that year on account of the income-tax, if any, to become charge- 
able in respect thereof for the following year; 

(3) tax at the maximum rate shall be deducted in accord- 

ance with, and subject to the provisions of, this Act from all 
interest on secuiities payable in that year on account of the in- 
come-tax, if any, to become chargeable in respect thereof in the 
following year.” . ' 
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Mutual concerns — Profits from — - 

‘ Profits ’ imply two interests — the trader and* some one else 
with whom he trades. Obviously a person cannot trade with him- 
self. Similarly a body of persons cannot trade \nth itself, i.e., with 
its own members. There can therefoi'e be no ‘profits’ in the case of 
a club, co-operative society or a similar concern, which sells to or 
deals with the members only and returns the surplus — ^which it calls 
‘ profits ’ — ^to the members. The position, however, is different 
if it has any investments or if it has transactions of a ‘ business ’ 
nature with outsiders. The position is also different if the body 
is incorporated, though in certain circumstances it might make 
no difference whether the body was incorporated or not.^ The 
law in respect of mutual concerns is and has been largely the 
same both in England and in India. It rests not on express sta- 
tutory provisions but upon judicial pronouncements. It is possi- 
ble to attempt a distinction between the English and the Indian 
law on the ground that in the charging sections the English law 
refers to ‘ profits and gains ’ whereas the Indian law refers to 
‘income, profits and gains,’ and that ‘ income,’ being a wider 
concept, comprehends other things besides these ‘ profits and 
gains.’ But even so, income from oneself to oneself would make 
no sense. 

“ I do not think that the money received by a club from the mem- 
bers composing it can be regarded as ‘income’ — a word which itself 
seems to imply something received from outside.”^ 

- • “No man in my opinion can trade with himself ; he cannot in 

my opinion make what is in its true sense or meaning taxable profit by 
dealing with himself. ”® 

“ I do not understand how persons contributing to a common fund 
in pursuance of a scheme for their mutual benefit, having no dealings or 
relations with any outside body, can be said to have made a profit when 
they find that they have overcharged themselves and that some portion 
of their contributions may be safely refunded. If profit can be made 
in that way there is a field for profitable enterprise capable, I suppose, 
of indefinite expansion.”^ 

The surplus of receipts over expenditure cannot be profits 
in the case of a club which does not ‘trade’ with non-members.’^ 
On the other hand the Eoyal Calcutta Turf Club was held to 


(1) See Liverpool Corn Trade Assoeiation y. Monks and. Jones y. S. W. Lancashire 
Coal-owners’ Association, 5 A. T. 0. (infra). 

(2) Per Martineau J. in United Service Club, Simla v. jS., 1 I. T. 0. 113 ; 2 
Lah. 109. 

(3) Per Palles 0- B. in Uublin Corporation v. MacAdam, 2 Tax Cases 387. 

(4) Per Lord Maenaghten ' in Stj/tes y. New York Life Insurance, 2 Tax 

Cases 460. • . .' i , 
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carry on ‘business’ and make profits in respect of its receipts 
from non-meaabers in exchange for advantages provided by the 
Club. The fees in question were (1) entrance fees to the stand 
etc., (2) fees paid by owners of horses, (3) license fees of book- 
makers, (4) share of totalisator receipts.^ 

Even a non-mutual association may sometimes be such as 
cannot make ‘ profits ’ in the strict sense of the term. A society 
founded for the diffusion of religious literature sold Bibles, etc., 
at a shop and sent out colporteurs to sell Bibles and act as cottage 
missionaries. Held that this was not ‘trade.’ 

Per the Lord President. — “ When we turn to the methods . . 

they were not commercial methods. . . . The business carried on is 

not purely that of pushing the sale of their goods but .... on the 
contrary the duty of the salesman is to dwell over the purchase and make 
it the occasion of administering religious advice and counsel. 

On the other hand in Grove v. The Young Men’s Chris- 
fian Association^ in which the association ran a restaurant on 
commercial lines the restaurant was held to constitute a ‘ trade.’ 

Under the Indian law, however, the income in the last two 
cases would be either exempt under section 4 (3) (i) and (ii) or 
taxable as income from other sources (section 12) or income from 
business (section 10) according to the facts of each case. 

Chit fund — Stake-holder— Not assessable— 

The assesses conducted a ‘ chit ’ fund as a stake-holder 
and under the rules of the ‘ chit ’ the subscriptions received from 
the members minus 8 per cent, deducted by the stake-holder for 
expenses and charges including income-tax were auctioned every 
month among the subscribers. The lowest bidder at each auction 
was paid his bid and the difference between this bid and the 
amount actually put up for auction was distributed as premium 
among the chit-holders in the shape of reduced subscriptions. 
The assesses was assessed to income-tax as an agent of the chit 
fund in respect of the entire premia distributed during the assess- 
ment year on the ground that such premia represented the pro- 
fits of the fund. Held, that the sums represented by the premia 
were . not assessable to income-tax as the tr;ansactio;lis of the 
fund could not be said to bring any profit to the subscribers as 
a whole. Also, even if such premia could be regarded as income. 


(1) Moyal Calcutta Turf Club v. Becretary of States 1 I. T. 0. 108; 48 CaL 844. 

(2) The Meliyious Tract and Booh Booiety^ of Scotland v* ForheSj 3 Tax Cases 
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ijie stake-liolcler could not be taxed on it as he had neither re- 
ceived it nor was entitled to receive it} 

Mutual fund — How far taxable — 

The Mylapore Hindu Permanent Fund consisted of share- 
holders who subscribed one rupee per month and the funds were 
lent out among the shareholders themselves, or occasionally in- 
vested ill securities or Bank deposits. The profits consisted of 
(1) the interest paid by borrowers, (2) penalties levied on share- 
holders, (3) interest on securities and Bank deposits. It was held 
by the Madras Pligh Court following Neiv York Life Insurance 
Co. V. Styles^ and distinguishing Leeds Permanent^ etc.^ Society v. 
Malladaine^ that (3) wus taxable but (1) and (2) -were not.^ The 
ratio decidendi is set out in the following part of the judgment : — 

^'The learned judges {Wills and Grantham^ JJ,) observed: — 
‘•The ease of Yew York Life Assurance Co. v. Styles was not in point, as 
the society is not a mutual society, whereas that Insurance Company was 
(at p. 652). On appeal the whole argument turned on the application 
of Glericaly Medical and General Life Assurance Society Garter^ and 
no reference was made to Styles^ case either in the judgments of the 
Court of Appeal or the arguments before it and the decision of the 
Court of Appeal is no authority on the point now discussed. In that case 
a benefit building society consisted of two classes of members, (1) Investors 
each of whom invested one or more sums of £100 and (2) borrowers who do 
not invest but borrow from the society on shares or fifth parts of shares and 
pay 2s. 6d. per share or 6d. per fifth part of a share per week to the fund 
after the borrowing — this siun being intended to be a discharge of (1) 
the interest on the loan and (2) the principal. The resemblance be- 
tween that case and the present one is in the fact that both the investors 
and the borrowers participate in the surplus and that the investors are 
like the shareholders in the present case but the difference consists in the 
fact that the borrowers are not like the shareholders and an investor can 
never be a boiTower. It is obvious that the fact, that, while the inves- 
tors only were the capitalists, the final participators consisted of the 
investors and borrowers, prevented its being; a mutual company. If 
the real company in that case is regarded as consisting of the investoi's 
only, the income was earned from outsiders only and Styles^ case cannot 
apply. This must have been the view of the Divisional Court — ^the bor- 
rowers being regarded as outsiders. It is clear that their payments of 
2s. 6d. per share or 6cL per fifth part of a share per week can bear no 

analogy to the sums of £100 contributed by the investors and the final 

participation of the borrowers in the profits was considered as a bait 

(1) Board of Levenue v. North Madras Mutual Fundf 1 I. T. C. 172. 

(2) 2 Tax Cases 460. 

(3) 3 Tax Cases 577. , 

(4) Secretary, Board of Bme%m v. Mylapore Bindu Bermaimvt Fund, 1 I. T. C. 

" -■■■■ 

(5) 22 q. B. D. 4445 a. Tar 437. 
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to them and as a reduction of the interest they pay and not to alter their 
position as outsiders.” 

With great respect it is submitted that the decision in the 
Leeds Society case depended as much on quite different conside- 
rations — for one thing on the ground (ai'guable no doubt) that 
‘ interest ’ was taxable as such if not as ‘ profits ’ — the latter alone 
raising the question of ‘ mutuality This, however, does not 
affect the correctness of the decision of the Madras High Court 
which follows Styles’ case. 

A company, partly with permanent capital divided into 
‘shares’ and partly with fluctuating capital called ‘ subscrip- 
tions,’ received deposits from its ‘shareholders’ and ‘ subs- 4* 

cribers ’ as well as from outsiders, and lent moneys to all the 
three classes, the greater part of the transactions being with out- 
.siders. Held that the society was not ‘mutual’ and that its 
entire profits were taxable.^ 

Golf Club — Fees from non-members — 

A golf club, not a ‘ company ’, and admittedly a hona fide 
members ’ club, was bound under a clause in its lease to admit non- 
members to play on its course on payment of green fees to be 
fixed by the lessors but subject to a minimum fixed in the lease. 
These green fees were paid by the non-members and entered into 
the general accounts of the Club, which showed an annual excess 
of receipts over expenditure. Held, that the Club, in so far as 
it admitted non-members, carried on, for income-tax purposes, 
a -concern or business capable of being isolated and defined and 
in respect of which it received profits that were liable to tax.^ 

Per Kennedy, L. J . — “ .... It is not, therefore, the common 
case of a golf club which admits to the use of its accommodation players 
who are introduced by a member or are approved hy the club committee, 
and w'ho, upon such introduction or approval, and upon payment accord- 
ing to the rules of the club, are admitted to the privileges of members, 
according to the rules of the club, for some specified period. It is not 
necessary to decide the point, but in such a case, I am inclined to tbinb 
the persons to whom such privileges are accorded might fairly be re- 
garded as becoming, for the time, members of the club, subscribing to 
its funds. But upon the facts appearing in the case, it appears to me 
that this club is really carrying on the business of supplying to the pub- 
lic for reward a recreation ground fitted for the enjoyment of the game 
of golf, and that the receipts derived from this business are in the nature 

(1) Tnchmopoly Tennore PermdneHt Vund, Ltd. v. Commissioner of iMcome- 

taa:, 03- M. L. J. 8S1 (S', B,):’ A; . / - . , ^ 

(2) Carlisle and SiUopi 6plf Club v. Smith, 6 Tax Cases 201. 
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of profits and gains in respect of wMeh it is liable to assessment for 
income-tax.”^ 

Mutual lnsurance Company — 

A mutual life insurance company had no members except 
the holders of participating policies, to whom all the assets of 
the company belonged. At the close of each year an actuarial 
valuation was made, and the surplus, if any, was divided between 
the participating policy-holders, who received their dividends in 
the shape either of a cash reduction from future premiums, or 
of a reversionary addition to the amount of their policies. The 
surplus divided consisted partly of the excess of the premiums paid 
by the participating policy-holders, over and above the cost of their 
insurances, and partly of profits arising from non-participating 
policies, the sale of life annuities, and other business conducted 
by the Society mth non-members. Held, by Lords Watson, Bram- 
well, Herschell and Maenaghten (Lord Halsbury, L. C., and 
Lord Fitzgerald, dissenting), that so much of the surplus as arose 
from the excess contributions of the participating policy-holders is 
not profit assessable to the income-tax.^ 

The principle of this decision is, in the words of Lord Wat- 
son, that “when a number of individuals agree to contribute 
funds for a common purpose, such as the payment of annuities 
or of capital sums to some or all of them on the occurrence of 
events, certain or uncertain, and stipulate that their contribu- 
tions so far as they are not required for the purpose shall be 
paid back to them, the contributions so returned should not be 
regarded as profits.” In distinguishing the case from the London 
Assurance Case^ Lord Watson said : 

“ In Styles’ Case there are no shares or shareholders in the ordinary 
sense of the term, but each and every shareholder of a participating policy 
becomes ipso facto a partner in the company with a voice in the adminis- 
tration entitled to a share in the assets and liable for all losses incurred 
by it.” 

The fact that the New York Insurance Company was in- 
corporated did not make any difference. It is seen from Lord 
Herschell ’s judgment that the Attorney-G-eneral conceded that 
the incorporation did not affect the issue. Lord Maenaghten point- 
ed out that, so far as participating policy-holders are concerned, 
the company was not formed for making profits, every member 
taking a participating policy becoming ipso facto a member of the 
company. 

(1) Carlisle and JSilloth .Golf. GM'b y. Smith, 6 Tax Cases 201. 

(2) Styles v. New Torh lAfe InSiiirmee Company, 2 Tax Cases 460. 

(3) 2 Tax Cases 100. 
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It follows from the principle of the decision in the above 
ease that the business done with the members by such a Society is 
of a different nature from the business done with non-members. 
The profits from the latter are taxable. But it should not be in- 
ferred from this that in every case the profits resulting from 
business with members should be separated from the profits from 
business vuth outsiders. If this were done it would be necessary, 
for instance, to exempt from taxation profits made by a Bank in 
lending to its shareholders or by a Eailway in carrying its share- 
holders. The test is not whether the corporate body deals with 
its individual members or not but whether the body is in its essence 
a ‘mutual’ body. That is, does it so arrange with its members 
that the surplus is automatically returned to the members f And 
does it primarily do business with its own members and only inci- 
dentally with outsiders f In the Mylapore Fund ease quoted supra 
if the Fund had freely lent to outsidei’s the Fund cortld not have 
claimed to be a mutual association. The test in such cases is 
first to find ^vhether an association is ‘ mutual then only can 
we separate the two parts of its profits. 

Proprietary Life Assurance Company — ^Restricted dividends— Not 
Mutual — 

Under the law of the State of New York a share capital of 
$100,000 is recjuired to be subscribed by every Life Insurance 
Society and to be invested in securities. The shareholders of 
a society established under this law were, by their Charter, en- 
titled to receive a dividend not exceeding seven per cent, per 
annum. The earnings of the Society over and above the dividends, 
losses and expenses, Avere to be accumulated, and every five years 
after actuarial valuation each participating policy-holder was to 
be credited with a portion of the available surplus. The Society 
was managed by Directors appointed by the shareholders. The 
Charter gave power to the Directors to provide that each pohcy- 
h older of $5,000 should be entitled to vote at the annual election 
of Directors; but this power had not been exercised. The Society 
granted non-participating policies as well as participating, and 
did other business, the profits from all sources going to form the 
surplus. The Society had a branch in London, and it was claim- 
ed that the profits of the branch were not assessable to income- 
tax. Eeld, that the profits were assessable, the ease being govern- 
ed by Last v. London Assurance Corporation^ (set out under sec- 
tion 10 infra). Equitable Life Assurance Society of United States 
V. Bishop.^ 
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Building Society— 

A Building Society, whose members consisted of investors 
and borrowers, made advances to the latter upon the security 
of their properties. In all eases the advance was made in res- 
pect of one or more shares which the borrower took in the Society, 
and upon each of which he paid 2s. 6d. per week in repayment 
of the advance, together with interest thereon. The Society 
refused to allow deduction of income-tax by the borrowers in 
respect of the interest included in the repayments, on the grounds 
that the interest could not be distinguished, and that it was not 
‘ annual ’ interest. Held, that the Society was liable to assess- 
ment on the interest received, whether it be annual or not.^ 

Co-operative Society — 

A Co-operative Society which buys milk from its members 
and sells it to outsiders is making taxable profits.^ 

Per Bowlatt, J . — “ It has no profit from buying milk from its 
own members and if the public to whom they sell do not pay for it they 
do not get any profit at all. . . . The profits are made by the selling 
of the article, not by the buying of it at all in the meaning of this sub- 
section.” 

The question in the above ease arose with reference to the 
Corporation Profits Tax Act which exempted profits of such so- 
cieties arising from “ trading with its own members but the 
principle enunciated by Bowlatt, J., is capable of extension to 
income-tax also. It is not clear whether any profits would arise, 
according to the principle of this decision, if the Society bought 
from outside and sold to its members. It would seem, not; for 
that is what every ordinary club does in respect of stores, drinks, 
etc., consumed by its members. In any case, there is no doubt 
that if a Society bought only from its members and sold to them 
only there would be no profits. As regards a ‘ company ’ how- 
ever see eases below. 

Social Club — 

A company was formed to take over a Social Club. There 
was no share capital and the members of the company were the 
same as the members of the Club. Th company was of course a 
separate legal entity apart from the members but in substance 
the incorporation had not affected the members inter se or their 
relations to the Club. Held, that a business or trade or under- 
taking of similar character was not being carried on By the com- 

(1) Leeds Permanent Benefit Building Society v. Mallandaine, S Tax Oases 
577 (referred to in the Mylapore Fund Case)* 

(2) Commissioners of Inland Mevenm Y. SparTcford Vale Co-operation Society , 
12 Tax Cases 891, 
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pany.’^ TMs decision, however, was overruled iii tlie Cornish 
Mutual Case cited infra. 

Mutual trading — ^Trading and making profits — Distinction between— 

A limited liability company was formed for carrying on 
insurance other than life insurance. The number of members 
was unlimited. Every person taking out a contract became a mem- 
ber automatically and remained as such during the currency of 
the contract. Each new member paid an^ entrance fee. The 
directors were empowered to set aside sums for reserve and make 
calls on shareholders for general expenses. There was no sub- 
scribed capital. Held, that for the purposes of the Coi’poration 
Profits Tax the company was carrying on a ‘ trade ’ though it 
was not liable to income-tax. The House of Lords also doubted 
the correctness of the decision of the Court of Appeal in the 
Eccentric Gliib Case and this case must be taken as overruling the 
Eccentric Cl'uh Case.^ See also notes under section 2 (4). 

This decision, however, hardly affects the position in India 
in which there is no provision for taxing the profits of mutual 
trading concerns as there was in the United Kingdom Corpora- 
tion Profits Tax Acts. The decision of the House of Lords in 
the New York Insurance Casc^ applies and the profits made by a 
mutual company cannot be charged either to income-tax or to 
super-tax. See however the cases set out below. 

Trade Association — 

The Liverpool Corn Trade Association was a company 
formed to promote the interests of the corn trade by Parliamen- 
tary and other action; to adjust disputes between persons en- 
gaged in the trade; to provide, regulate and maintain an ex- 
change, market and room for the corn trade in Liverpool; and 
to establish and maintain a clearing-house for the clearance of 
contracts. Shares could be held only by persons engaged in the 
corn trade and no member could hold less than one or more than 
tv/o shares. The second share could be requisitioned by the com- 
pany for a new member if no shares were otherwise available. 
In addition to the members there were also subscribers who 
were elected from time to time by the directors but had no shares 
and no right to vote and merely enjoyed the services and facili- 
ties provided by the Association. All the fees and subscriptions 

(1) Commissioners of Inland Jdemnne . , v. Eccentric Clnbj Ltd.j 12 Tax Cases 

mi, , . ' , ,, , , : ^ 

(2) Cornish Mutual Assurance Co, v, Coinmissioners of Inland Eevenue, 12 Tax 
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belonged to the Association absolutely and were disposed of at 
the discretion of the directors. The directors could set aside 
sums to the credit of a reserve fund and recommend the payment 
of dividends which had to be declared by the AssociationV in a 
general meeting but as a matter of fact no dividends had been 
declared for nearly 20 3mars. It was contended by the Associa- 
tion that the transactions with the members were mutual and 
(he resulting profits not liable to tax. The profits made from 
non-members were admitted to be liable to tax. Held, that the 
profit was assessable to tax even though it resulted from trans- 
actions with the members. 

Per BotdaM, . ..... m ihe New York Case . . ^ 

there was no share capital to provide any assets or to form the basis of 
any dividend . . . . people who came to that corporation and ten- 

dered premiums and were accepted for life insurance on a participating 
basis became what was called members of that corporation— not sharer 
holders but members of that corporation— and .... the operation 
which was carried on and which was said to yield profits in that case W’^as 
simply the operation of collecting money, to put it quite shortly, from 
those shareholders — from those members, those policy-holders — and put- 
ting them under a proportionate liability to provide further moneys, 
if necessary, if there were losses, and, on the other hand, affording to 
those polic^^-holders the protection of insurance and the possibility of a 
dividend declared to them, not as shareholders in the ordinary sense, 
but as policy-holders, wfiich -would be made good to them, not by a pay- 
ment, but by a reversionary addition to the value of their policies , . 
.... where there is not any share capital and no shareholders, but 
you call the polic^^-holders members of the company, so that they may 
go and vote at meetings, and so on, then it does not matter if there 
is an incorporation, because the corporation is merely an entity which 
stands at the back, and all it is doing is to collect from a certain body 
of people certain funds and hand them back to them, as far as they are 

not wanted In a case like that it does not matter wdiether 

there is an incorporation or not, because there is nothing belonging to the 
corporation which is severable from what belongs to the aggregation 

of individuals But in a case of this kind, where there is 

a share capital, with a chance of dividends, a chance to a right to divi- 
dends if declared, upon the share capital, and to one side of that a 
dealing with people who happen to be the owners of the share capital, 
affording benefits to those people one by one individually, for which 
they pay money by way of subscriptions and by way of entrance fees 
as a sort of over-riding subscription, if I may use that word, which 
opens the door to subscriptions, there is no reason at all for saying that 
you neglect the incorporation, or that you can regard as otherwise than 
as profits the difference which is obtained by dealings between that corpo- 
ration and people who happM to be its members . 

(1) Liverpool Com Monies, 5 A. T. G, 28S, 
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Mutual insurance — ^Workmen’s compensation — ^Indemnity against— 

The assessees were a company formed to indemnify the 
members against claims on account of workmen’s compensation. 
The members were colliery owners. Each member had to con- 
tribute on the basis of the wages paid by him. The contributions 
went into a general fund from -^diich sums were from time to 
time transferred to a reserve fund. The general fund was the 
primary fund for meeting claims. Part of the risk was reinsur- 
ed. Members could retire on giving six months’ notice and a 
retiring member was entitled to take with him his proportion 
of the reserve fund mimis his proportion of the expenses and 
liabilities of the association up to the date of his retirement. 
The Special Commissioners felt some difficulty in reconciling the 
iVew Lorli Life Insurance Case^ with Salomon v. Salomon & Go., 
Ltd? Held, ilaa.i the profits made by the company were not taxable 

Per Bowlatt, J . — It is true to say a person cannot make a profit 
out of himself, if this is what is meant, that a man may provide himself 
with something at a lesser cost than he could buy it, or do something for 
himself or provide service for himself — shave himself, if I may take a 
simple illustration — instead of employing somebody and paying him to 
do it. He does not make a profit; he saves money, but he does not make 
a profit, and in that sense it is true to say that a person does not make a'' 
profit out of himself. But a company can make a profit, I think, out of its 
members, quite clearly. That is to say, it may make a profit out of 
its members as customers. It may do that, although it can only deal 
with its members; it may make a profit out of its shareholders, to put 
it quite clearly. An ordinary company may make a profit out of its 
shareholders as customers, although its range of customers is limited to 
its shareholders (as Lord Halsbury put it in the New York Case, if a 
betting man is to be taxed on bets, it is none the less betting because he 
only bets in a certain club), but that is only because the company only 
deals with the shareholders as customers, and if it makes profits as a 
railway company by carrying its shareholders, or if a trading company, 
by trading with its shareholders, even if it is limited to trading with its 
shareholders, and by buying and selling makes a profit, that profit be- 
longs to the shareholders, in a sense, but it belongs to the shareholder as a 
shareholder. It does not come back to him as a purchaser or customer. It be- 
longs to him as a shareholder, upon his share. That seems to me quite simple 
and quite obvious. But now^ one has got to the case, in the New York 
Insurance Company Case, as I understand it, where all that the company 
does is to collect money from a certain number of people and apply it 
for the benefit of those same people, not as shareholders in the company) 
but as tlie people who subscribed it, and, as I understand, the New York 
Case, what they said was this, that in that ease there is not any profit; 
it does not matter if .you call these people members of the company, or 

( 1 ) 2 ’ ' *""" 

(2) (1897) A, 


ACT XI OF 1922. 


231 


S. 3] 

call them participating policy-holders, or call them anything you please; 
ail that this company is doing is to collect money from people, for those 
people, to do things for them, and let them have the balance of their 
profit in some way or other; that is all it is doing, and there is no 
profit in that transaction. If the people do it for themselves there is 
no profit. If they incorporate a legal entity to do it for them, and 
to provide the machinery for them there is no profit any more; hot 
because you must disregard the entity of the company and say it is 
only the individuals— which is wrong ; that is what seems to puzzle the 
Commissioners below. It is only because there is not any profit. The 
money is simply being collected from those people and handed hack to 
those people in their character of the people who have paid it — ^not handed 
to them in the character of shareholders or anything else, because that 
would be introducing different considerations, because there the company 
would be taking an interest severable from the people who paid the 
money — ^but merely i^eceiving the money from one set of people and 
handing it back to the people who have paid it, and as their right. 
This is what I understand is the New York Case. 

Now what have we here? Is there any distinction between this 
case and the Neiv York Case f I do not think there is any. I cannot 
see any distinction. This money which is subscribed by these members 
is used for their |>^otection, and the fund belongs to them, and a large 
amount is kept in hand ; and I must say I can see quite well that, inas- 
much as the money is not distributed year by year, and the calls are not 
limited to the actual losses, but a fund is built up, you can say in a 
certain sense that there this company has got a fund which it holds 
as a company, and that succeeding people who come in come into a 
company which has got a fund, and therefore there is something here 
which the company has which is not divided among the people who pay 
it, but it is kept in the hands of the company in medio, and therefore 
you have the company here making a fund which does not go hack to 
the people ivho subscribed it individually. But I think that must have 
been the case in the New York Company's Case too because they had a re- 
serve fund there, and that reserve fund must have meant that, when all is 
done as regards the particular loss, when a life drops and the assured’s exe- 
cutors are paid the amount due upon Ms policy, with bonus additions, 
there is still something left in the fund every time, so that the company 
is always surviving with a fund in its hands beyond what is necessary 
to pay the claims as they become due. I think that must have been the 
case in the case of the New York Life Insurance Co. v. Styles, and yfef 
it made no difference and I think the broad principle laid down was 
that, if the interest in the money does not go beyond the people^ who 
subscribe it, or the class of people who subscribe it, then there is no 
profit of any sort earned by the people themselves, if the people did it 
for themselves, and there is none if they get a company to do it for them. 
That is all there is in the ease. . . 


(1) Jams V. South-West Q^hpwners* Association, 6 A, T. C, 641. 
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Both the House of Lords and the Court of Appeal con- 
firmed Mr. Justice Rowlatt’s judgment. The House of Lords 
considered that Styles’ Case covered cases of this kind. 

Destination of profits— Immaterial— Does not affect liability to tax— 

The destination of the income, profits or gains is immate- 
rial, so long as it is income, profits or gains to the assesses \vho 
is sought to be taxed. Paddington Burial Board v. Commis- 
sioners, Inland Revenue} 

Profits applied in aid of poor rates— held not exempt. 

Per Day, J . — “ Once profits are ascertained to exist .... 
Income-tax attaches.” 

Mersey Docks v. Lucas,- profits applied to creating a sink- 
ing fund for extinguishing debts — ^held not exempt. 

Per the Lord Chancellor . — “ The word ‘ profits ’ does 

mean the incomings of the concern after deducting the expenses of earn- 
ing and obtaining them, before you come to an application of them even 

to the payment of creditors of the concern The gains of 

a trade are that which is gained by the trading, for whatever purposes 
it is used, whether it is gained for the benefit of the comiminity, or for 
the benefit of individuals ” 

Sowrey v. King’s Lynn Harhour Mooring Commissioners^ 
fa similar ease). 

Per Smith, J . — “ If once you get a taxable profit .... it 
is immaterial what the destination of that sum may be.” 

City of Duhlin Steam Packet Company v. O’Brien‘S (a 
similar ease). 

Blake v. Imperial Brasilian Ry:‘ — guaranteed interest re- 
ceived from Government devoted to payment of debenture inte- 
rest and to payment of sinking fund — held that the whole of the 
guaranteed interest received was taxable. A similar case was 
Nisam’s Guaranteed Railway v. Wyatt.‘^ 

See also Wehler v. Glasgow Corporatmd — application of 
profits to the common good of the burgh, Armitage v. Moored 
application for the benefit of creditors, and also some of the 
English cases cited under charitable purposes (the position re- 


(1) % Tax Gases 46. 

(2) 2 Tax Oases 25. , 

(3) 2,Ta^ Cases 201. 

(4) 6 Tax Cases 101. 

(5) 2 Tax Oases 58. - 

(6) 2 Tax Cases 584. 

(7) 3. Tax Oases 202. ^ a.’ 

(8) 4 Tax Cas^ 101;';^'^- 
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g-ardiiig charitable purposes is however radically different in 
the Indian law— see notes under section 4 (3) (i) and (ii)). 

. . .They are nevertheless for this purpose a trading company 
and these sums . . . . are not the less profits by reason of their 
ultimate destination. — Per Baron Follock— Dillon v. Corporation of Haver- 
fordwest.'^ 

“ It does not matter Avhat the income is expended on if the sub- 
ject-matter is taxable. 

“It is idle to argue such a question, i.e., Avhether the mode of 
distribution of a person’s income cannot affect his liability to taxation, 
or even to occupy public time in referring to it because the very point 
was decided by the House of Lords in the case of the Mersey Docks, etc. 
V. Lucas and in making that decision Lord Selborne almost apologised 
for giving his reasons, as in substance the question had been decided 

tAventy years before by the House of Lords ”3 

“ . . . . . .If this is not profit . . . . the amount of profit 

. ... must depend on the resolution of the company to pay off or not 

to pay off debts. — 

“ Income-tax cannot be due or not due according to the manner 
in which a person making profit pleases to deal with it.”® 

“If money is otherAAUse liable to income-tax it cannot escape 
taxation by reason of its being applied to a capital purpose.”® 

A sum receAable as salary or wages is not the less salary 
or wages because it has to be applied in a particular manner.’ 

The compulsory application of income to a specific pur- 
pose does not prevent it from being income® nor does it relieve 
the income from liability to taxation.® 

See also hi re Royal Calcutta Turf Club'^^ (an Excess 


Profits Duty Case). 

Income, profits or gains Avithheld at source — 

Difficult problems arise Avhen a portion of the income, 
}irofits or gains is withheld at the source before the income rea- 
ches the assessee. The test to be applied in such cases is whether 
the Avithholding merely represents the payment of a personal 

(1) 3 Tax Oases 31. 

(2) Per Rowlattj J- — Board of Conservators of Severn Fishery District v. 
O^May, 7 Tax Cases .194. 

(3) Per Palles, C.B. — DuBUn Corporation v. Macxidam, 2 Tax Cases 400. 

(4) Per Lord McLaren — Arizona Company v. Smiles, 3 Tax Cases 149. 

(5) Per Lord Trayiier — Granite Company v. Kitton, 5 Tax Cases 168. 

(6) Per the M. of K. in Hudsons Bay Co. v. Stevents, 5 Tax Cases 436. 

(7) Smyth v. Stretton, 5 Tax Cases 36. 

; (8) Tennant v. Smith, 3 Tax Cases 158, at p. 165; Harris and Corporation of 

Irvine, 4 Tax Cases 221, at p. 232; Smyth Stretton, 5 Tax Cases 36. 

(9) Mersey DoeJcs 385; Trustees of Mary Clarlc Home t, 

Anderson, 5 Tax Cases 48. 

(10) 1 I. T. C. 108, , . 
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debt or liability of the assessee or represents a share in the iii- 
eome itself to whieh the assessee has only u resi<Iual claim after 
the prior claims have been met. In the former case tlie vathheld 
income clearly belongs to the assessee and is taxable, while in 
the latter case it is not. In other words, the test is whether there 
is an effective alienation of the income at the source, le., before 
the assessee can claim it. The test, however, is a difficult one to 
apply and border -land cases often arise as will be seen from the 
decisions set out infra. 

Salary attached — is liable to tax. .S'ee para. 23, — Income- 
tax Manual set out under section 7. 

Tax withheld at source — Income of assessee — 

The income-tax which is withheld at source is clearly part 
of the assessee ’s income and of this there can be little doubt. 
The tax is a personal liability of the assessee and it is only the 
convenience of the administrative machinery that is responsible 
for the tax being collected at source. Similarly the portion of a 
pei'son’s income attached iu favour of creditors or a compulsory 
payment by a husband to a wife on account of the latter’s main- 
tenance are all personal debts and not shares of income withheld 
at source. A voluntary payment is in no case deductible ; and even 
necessary payments are not always deductible.^ 


Encumbered property — ^Income from — 

Per Lord Davey in London County Council v. Attorney-General .^ — 
“ It was no doubt considered that the real income of an owner 
of incumbered property or of property charged, say with an annuity un- 
der a will, is the annual income of the property less the interest on the in- 
cumbrance or the annuity.” 

This was explained by Lord Maenaghten in Attorney- 
General V. London County Council^ to mean that the charge for 
the interest or the annuity ought to be a real burden. 


1 


If the interest or the annuity is discharged by some person 
other than the incumbered owner or deviser without recourse to such 
owner or deviser the burden is nominal.’^ 


Trust — Liability to tax — 

, DijBSicnlt questions arise in determining who is liable to 
tax— whether the legal owners or the beneficial owners; and the 


, (1) CommisBiomrs of Inland Idemnne, Earl Mowe 

Commissioners of !f^evenmf Oammissioners of Inland Eevenne v. Eaterson, 


Commissioners of Inlan 

(2) 4 Tax Cases 

(3) 5 Tax Oases 




-AAV'-- y, '! ‘ : 

a:,;:':': 

■ ; !■ H ■■ i t'l s J .i:* 'f . ■ • 


ACT XI OP 1922. 


235 


answers depend, as will be seen from the decisions set out, on 
the facts of each case and the genei'al law relating to trusts. 

See also the decisions set out under section 40, and notes. 

Debts — ^Not charged on income — 

“ The payment of interest on estate duty was not an outgoing 
necessary for obtaining the income from inYestments. The interest on 
estate duty was not legally charged upon or payable out of the sum 
received for diwdends but was payable out of any moneys in the hands 

of the appellants as trustees 

Mr. M. . . . suggested .... that when a tax-payer collects an 
income and is subject to the obligation of diverting it into two streams, 
one of which streams is to flow into the coffers of a creditor, then he 
must be considered to have collected that part of his income for and 

on behalf of the creditor In my view the tax-payer in 

such a ease collects the whole income for himself and then (if he is 
an honest man) pays his debts to his creditor.”^ 

Shares — Beneficially transferred — ^Dividends on — 

With a view to affording certain employees a closer per- 
sonal interest in tlie business, the principal controlling share- 
holder (Sir Charles Parsons) set aside some shares of his to be 
transferred to each employee when the dividends thereon together 
with any sums paid by the employee amounted to the par value 
of the shares. The dividends and any payments by the employees 
were credited to the shares in a separate account for each em- 
ployee; and if the employee died before the shares were fully 
paid for, the full amount credited to his account was to be paid 
to his estate in cash. But until the actual transfer of the share 
of employee the shares were in the ownership of Sir Charles 
Parsons who received the dividends. Held, that the dividends 
were taxable as the income of Sir Charles Parsons.^ 

Profits — Share of — ^Accumulated — 

The assesses made an advance of £7,000 to a company in 
1905. In consideration of this he received (i) from the Company, 
£7,000 5 per cent. Debentures repayable by the Company after 
December, 1914, by half-yearly instalments of £500, and (ii) from 
director of the Company, 5, 600 £1 ordinary shares (being one- 
fifth of the total share capital of the Company), of which he was 
to retransfer 400 shares on receiving each payment of £500. Sub- 
ject to certain adjustments he was also to receive one-fifth of the 
Company’s profits each year up to December, 1914, and there- 
after a share of the profits correspondirig, in effect, to the pro- 
portion of the £7,000 -DebOn tfires remaining unrepaid fro m time 

(1) ' Pet Viscoiiat' r. Millm, 9 Tax Oases 14* 

(2) Sir Charles ^arsons of Inland 5 A, T* 0. 341 

(eonfitTOd bjr. tlie Court of ‘ 
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to time. The Company did not pay him in respect of tlie profits 
for the years 1915, 1916 and 1917 until January, 1920, ^vhen, in 
accordance mth a resolution in general meeting in June, 1919, 
£6,000 was paid to him in settlement of his dues for those three 
years. He received nothing further in res])eet of profits until 
May, 1921, when, in accordance with resolutions of the directors 
and the shareholders in general meeting in December, 1920, he 
was paid £10,000 in full settlement of the liability under the ag- 
reement up to the 31st December, 1921, the prospective date of 
its termination. The sums of £6,000 and £10,000 were assessed 
to super-tax for the years 1920-21 and 1921-22 respectively as 
forming part of his total income for the years 1919-20 and 1920-21 
respectively and, on appeal, the Special Commissioners confirm- 
ed the assessments. Held that, under the original agreement, the 
assessee was entitled to have his shai’e of the i^rofits paid to him 
each year, and that, for the purpose of computing his income for 
super-tax purposes, the said sums of £6,000 and £10,000 must be 
spread over the years in respect of the profits of which they were 
paid, subject however, to the entire exclusion from liability to 
super-tax of such part of the sum of £10,000 as represented a 
composition of his right to receive a share of the i)i“ofits of the 
year 1921.^ 

Payments — ^Accumulated — 

On the death of his grandfather on 11th June, 1917, the 
assessee succeeded to certain estates as heir of entail in posses- 
sion, his father Lord Binning, the heir apparent, having pre- 
deceased on the 12th of January, 1917. By his marriage contract 
Lord Binning, as heir apparent, had charged the estates with 
certain payments to his widow and the younger children. On 
petition by the assessee the Court of Session had restricted the 
charges on the estate. The assessee contended that the payments 
to the widow, etc., were not ‘payable’ till the Court had decided 
on his petition, i.e., he claimed to deduct from his income the ac- 
cumulated payments on account of the period from the date of 
his father’s death to the date of the judgment. Held, that the 
charges were payable from his father’s death, the Court decid- 
ing only the precise amounts payable, i.e., were to be spread over 
Several years and deducted from the assessee ’s income of each 
year.^ . v ' , , 

It is doubtful, however, whether this decision and the one 
in the Hawley case will apply to India. Under section 5 of the 

(1) 9 Tax Oases 331. 

(2) % The Marl of Eq,mv.gto%, § Tax Oases 
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English Income-tax Act, 1918, in estimating the . . . income 

of the previous year for the purpose of super-tax, 

“ any income which is chargeable with income-tax by way of de- 
duction shall be deemed to be income of the year in which it is receivable 
. . . . notwithstanding that the income .... accrued in whole 

or in part before that year.” 

In the absence of a similar provision under the Indian Act, 
there is no authority for spreading income over years other than 
the year of receipt the latter being detei’mined in accordance with 
section 13. It is possible, however, that in certain cases of this 
kind the accumulated income received may be of the nature of 
capital. Accumulation as the result of the recipient not taking 
paj^ment regularly wmuld perhaps justify such accumulated in- 
come being treated as income and not as capital ; but an involun- 
tary accumulation may in certain circumstances stand on a dif- 
ferent footing and justify the treatment of the receipt as capital. 

Employees — Contingent Interest in business — 

The owmer of a business, wdio desired its continuance after 
his death, provided, inter alia, that the net profits should be divid- 
ed annually among certain selected employees, of whom the ap- 
pellant was one, in certain shares. Ten per cent, of the profits 
was to be paid over to the said employees in proportion to their 
shares, but the remainder was not to be drawn out by them until 
the whole of the late owner’s capital had been paid out. In the 
meantime their shares were credited to their respective accounts 
in the books. The employees had no power to sell or dispose of 
their interests, which did not vest in them till the whole of the 
capital had been paid out. On a claim by the appellant to abate- 
ment — held, that the business was the property of the trustees, 
that the employees were only employees and not partners, and 
ihat the appellant was not assessable in respect of his share of 
the 90 per cent, which was placed to his credit in the books but 
was not paid over to him, it not being a part of his income. 

Per Lord Stormonih Darling .- — “Of course the mere fact that 
under a man’s conti’aet of service a portion of his salary is held up or 
payment of it deferred .... does not the less make it a part of 

his income. The deferred portion of the salary is still salary 

There is all the difference between a ease of that kind and one where the 
fund said to form part of a man’s income may, from causes over which 
he has no control, never be his at aU.”^ 


(1) Walker w. S81; , 43 Sc. L. E. 245. 




House ^Life-rent use of — ^No power to let — ^Aaaual value of— Not 

iacome — 

Under his father’s mil the assessee was entitled (in the 
events which happened) during the subsistence of the trust of the 
residuary estate, to occupy a mansion-house and grounds so long 
as the trustees should find it expedient to retain it in their hands 
unlet. The trustees were directed to hold it in trust “for the 
life-rent use” of the assessee so long as his mother should re- 
main alive, subject to his not contravening a certain condition. 
The assessee had no power to let the property. The residuary es- 
tate was to be held in trust until the mortg-ages on the testator’s 
estate had been reduced to £100,000, the ultimate remainder being 
to the assessee absolutely and in fee, if then living, and in de- 
fault to his issue. 

,, The assessments to income-tax under Schedule A (in res- 
pect of the house and grounds) and under Schedule B (in respect 
of the grounds) were made in the name of the assessee, but the 
tax was paid by the trustees. Held (for the purpose of super- 
tax) that the annual value of the house and grounds did not form 
part of the income of the assessee.^ 


Surplus income retained by Trustee — ^Not income of beneficiary — 

Under his ante-nuptial marriage contract the assessee 
assigned to trustees his interest in certain shares in a company 
on trust to pay the income to himself for life, but, in the event 
of the yield from certain of the shares exceeding the rate of 12i 
per cent, free of income-tax in any year, the trustees were to 
retain such excess income and apply it from time to time in re- 
ducing the charges on the trust funds created by the assessee. 1 
Subject to a life interest to assessee ’s wife, if she survived 
him, the settled funds were to go to the children and, in default 
of children to attain a vested inferest, to revert to the assessee. 

The assessee also had power to redeem the trust funds for 
£100,000 to be held on the same trusts. 


Held, that the income under the marriage contract from 
the said shares so far as exceeding 12J per cent, per annum did 
not form part of the assessee ’s income for the purposes of super- 

1&X.1 ^ . 

Encumbered property — ^Income charged in favour of creditors — 

“The income there^ in question was not applicable for payment 
of a debt of . the;, person to whom it otherwise would have belonged 


(1) Com,missimery Of J%ic^ Jieveme v, 8 Tax Cases 551. 

(2) The 
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. . . . the object of the destination of that part of the income was 
the increase of the settled funds.” — Per Warrington, L. J} 

“ The question is whether when a debtor buys a property with bor- 
rowed money and charges the pi’oceeds of the property in favour of credi- 
tors to repay the debt, these proceeds are income of the debtor 
.... and I may ask if they are not income of the debtor whose 
income are they? . . . . If it is not the debtor’s income it must be 

the creditor’s income and I am not sufficiently topsy turvy to think of 
a creditor discharging debts due to him out of his own income.” — Per 
Scrutton, L. J., ibid?- 

Alienation of income — Declaration of trust — ^Whether effective— 

111 1916 the assessee decided to make some provision for 
Ids wife and daughter. A deed of settlement was drafted in 
January, 1917. Under this deed he and his wife were appointed 
trustees. The completion of the deed was, however, delayed till 
April, 1919. Under that deed trusts relating to property vested 
in the trustees on or before January, 1917, were to become effec- 
tive from that date. In respect of other properties specified in 
the schedule to the deed the trusts were to become effective from 
the date on which such properties became vested. Along with 
the items of the schedule were some shares in a company of which 
the assessee was a director. These shares stood in his name. 
At a directors’ meeting held in February, 1917, sanction was given 
to these shares being transferred to the joint names of the asses- 
see and his wife, and an account in the joint names of the trustees 
was opened in the company’s books in March, 1917. Thereafter 
the dividends were paid into the account of the trustees ; but until 
the trust deed had been completed the shares remained in the 
assessee ’s name. The assessee had verbally informed Ms wife 
that he would eventually transfer the shares to the trustees and 
that meantime he would hold them upon trust. The question 
arose whether there had been a valid declaration of trust with 
effect from January, 1917, and as a consequence the assessee was 
liable to super-tax in respect of the income after that date. Held, 
ctj the House of Lords, confirming the decision of the Court of 
Appeal, that an effective trust had not been created on that date. 
The verbal declaration made by the assessee to Ms wife was nof, 
an immediate and complete declaration of trust but merely a 
declaration of his intention to settle Ms shares. MeanwMle he 
kept them in medio so that they might be ready when the trust 
was effectually declared.® 

(1) Commissioners Of Me^mm V. Faiersoiif 9 Tax Cases 163. 

(2) Allan Commissioners 4 A. T. C. 106, - : 
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Trustees — Transfer of shares to — Dividends declared before execution 
of trust deed — ^Whose income — 

Mr. Stott owned some preference shares in a company 
which he transferred by a deed dated 29th April, 1919, to the Joint 
names of himself and Mr. B. as trustees for Mr. B.’s minor sons. 
On 30th April a trust deed "was executed which provided inter alia 
that “the trustees will henceforth stand possessed of the said 
shares, and of the income thereof upon trust” for the benefit of 
the minors. On the same day, i.e., 30th April, Mr. Stott received 
from the company a cumulative preference dividend covering the 
last years. The cheque for the dividend was dated 29th April. 
The company registered the transfer of the shares on the 6th of 
May. On the 9th of May a dividend warrant was endorsed by 
-Mr. Stott and paid into the trustee’s joint account. The Commis- 
sioners held following the decision in Duncan v. Commissioners 
of Inland Bevenue^ that the trust became effective from 30th 
April and that the dividend was the income of the recipient, vis., 
Mr. Stott. He W, reversing the decision of the Commissioners, 
that an effective trust had been created by the transfer of the 
shares. That part of the decision of the Irish Court of Appeal 
in Commissioners of Inland Revenue v. AllanP' which was not 
appealed against to the House of Lords was followed.® 

Separated wife— Obligatory payments to — 

Under an agreement between the assessee and his wife he 
had to pay her a weekly sum of £30 for her separate use during 
their joint lives. Held, that the payments could be deducted in 
computing the assessee ’s income for super-tax purposes. 

Per Bowlatt, J . — “Although he is separated he cannot deduct it 
if he is separated not on the terms of paying the money, or if he is under 
no obligation to pay it, but merely sends it because he thinks it is the 
right thing to do, or, for some other reason, voluntarily sends it week by 
week If he had not paid I do not think he could have de- 

fended an action for a moment, if an action had been brought against 

him. He would have been beaten He went on paying the 

money because he was legally compelled to do so, and was under an obli- 
gation to do so. Therefore he is entitled to deduct it. 

BajrtnersMp — Obligatory Eeserve Fund — ^Not income of partners — 

, Thie assessee and his brother were partners in a business 
of wMch the property and goodwill had been bequeathed by their 


( 1 ) 2 1 : T. p.:319. ; ■ / 

( 2 ) . ... ^ 

(3) Trwfees v, Saakiiw, 4 A. T. C. 361. 

(4) Badie T. ' Sevens 9 Tax Gaaes 1. 
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father’s will upon trust for Ms two sons for life upon condition 
that they should enter into partnership. In order to preserve 
the assets of the business the trustees under the will compelled 
the partners to enter into an agreement under which a certain 
percentage of the net profit of the business was to be set aside in 
each half-year to create a reserve fund to meet any losses arising 
out of the business. Subject to this condition the reserve fund 
remained the property of the partners. Held, that the sum set 
aside was an annual payment reserved or charged upon the net 
profits of the partners whereby the income of each of the part- 
ners was diminished.^ 

Trustees — Chargeable on full income — ^No deductions admissible — 

Certain trustees who were in Scotland received remittances 
from trust property abroad and distributed the net income of 
the trust among the beneficiaries. Held, that the full amount 
received in the United Kingdom is chargeable with income-tax, 
without any deduction in respect of expenses incurred in the 
United Kingdom in managing the trust. 

Per the Lord President . — It is for them (the trustees) to point to 
the section of the statutes which entitled them to make such a deduction.- 
I think they have entirely failed. 

Per Lord McLaren . — The management of the trustees is really, I 
venture to think, of the nature of what is described in one of the rules 
as a private or domestic use .... the only kind of deductions allow- 
ed is expenditure incurred in earning the profits, and .... there 
is no deduction under any circumstances allowable for expenditure in- 
curred in managing profits which have been already earned and reduced 
into money — ^pounds, shillings and pence.® 

Legacy Duty paid by trustees — ^included in total income — 

The assessee was entitled under a will to a share of the net 
annual income of the testator’s residuary estate. Legacy Duty 
was chargeable on the sums so payable from year to year, and 
was duly paid to the Crown by the trustees, who deducted it from 
their remittances to the assessee. 

Held that, although the trustees were primarily account- 
able for the Legacy Duty, it wsas, in effect, a personal obligation 
of the assessee, and that the imsoMe receivable under the bequest 
bad been rightly included iu th«f computation of Ms total income 
for the purpose® of super-tas in tJm fnU amount of his share of the 
net residuary income, the ineomfr-tax applicable thereto, with- 


<1) Stoeiser t. Cmmisaimmt. Msvmm, 7 Tax Oases 3,04. 

(2) Aim Oases 800. 
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out dedtietion of the Legacy Duty paid by the trustees on his 
behalf.^ 

Settled estate— Minor — Contingent interest — ^Accumulated income—. 

Under a mil, certain lands of the testator were, subject to 
certain interests of the widow, to be held in trust for the eldest 
son living at the time of his death absolutely on his attaining the 
age of 21 years and the residue of the property both real and per- 
sonal was" to be converted into money and invested. The capital 
and income of such investment was to be held in trust for all the 
children in equal shares and were “ an interest or interests ab- 
solutely vested ” upon the testator’s death. Discretion was given 
to the trustees to apply the w’hole or part of the income to which 
any child was entitled to his or her maintenance ; and the balance 
was to be accumulated by investment. There was only one son 
and three daughters. The widow remarried and all that she 
became entitled to wns an annuity from the I'esiduary estate. 
The son was sought to be assessed to super-tax on the income 
from real property flus the one-fourth share in the income of the 
residuary estate. The Special Commissioners discharged the 
assessment on the ground that the income was not ‘ receivable’ 
by the minor as required by sub-section 2 of section 66 of the 
Finance Act, 1910. The Crowm appealed and the appeal was 
upheld by Rowdatt, J. : 

‘ ‘ Sub-section 2 is not a sub-section which is defining income. It 
is dealing with the year in which a person’s income must be estimated. 
The word ' receivable ’ does not come in as defining the income charge- 
able ; it comes in merely to connect ‘ income ’ with ‘ year ’, any other 
form of words might have been used just as well.” 

The more important part of the Crown’s case was that 
the interest of the minor was ‘ vested ’ and not ‘ contingent ’ and 
that therefore the Crown was entitled to tax the minor as though 
he had received the income in question. 

The decision on this point was as below : 

“ The first point which (counsel for the assesses) makes is that 

it does not matter whether the interest is vested or 

contingent, because, even assuming that this specific bequest is vested 

stiU, inasmuch as there is a trust to accumulate a fund 

during the infancy of the eldest son, subject to a power to the trustees 
to supply such sum as they think proper for his maintenance, the part 
of the income which is acemnulated is not the income of the minor. It 
is a very important point, but I have come to the conclusion that he is 
right. It, is perfectly .true to say as (counsel for the Crown) did that 
in a ease of ^at kind the income must come to the infant in the end if 

■ , -- _ _ 

(1) Colvile'vi-6p0M^^^s 8 Tax Gases 442. 
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the interest whieli he takes is a vested interest; but in my judgment it 
will not come to him as income; it will come to him in future in the 
form of capital. . . . It is income which is held in trust for him in 
the sense that he will ultimately receive it, but it is not in trust for him 
in the sense that the trustees have to pay the income to him year by 
year while he is an infant. ... I think that view of the case is 
supported by Inland Revenue Commissioners y. Wemyss^ . . . . I 
think this case is quite different from a case where the infant has the 
right to the money now but where the money remains in the ha-nda of 
his trustees, not because of any directions in the will which directed it 
to be accumulated but because he is an infant and cannot receive the 
money and give a receipt for it, and it therefore remains in the hands 
of his trustees, being invested but lying ready for him, waiting for the 
time when the infant can give a good receipt for it. . . . I think 
the language that was used in the House of Lords in Drummond v. 
Collins^ suggests that view . . . . there are expressions which, in 
my judgment, point to this conclusion that it is only when the dis- 
cretion of the trustees is exercised, so as to give the infants a portion 
of the income which was being accumulated for them, that the liability 
to income-tax attaches. I find also material support for the view I take, 
although the point would not come directly under discussion, in Williams 
V. Singer^ . . . .” 

Against this the Crown appealed. The Court of Appeal 
remanded the case for a definite ruling as to whether on the con- 
struction of the will the minor’s interest was in fact vested or 
contingent. Tomkin, J., held that it was contingent and this 
decision was upheld in the Court of Appeal. The question there- 
fore as to what would have been the liability to tax if the interest 
had been vested was not settled by the Court of Appeal, and 
Rowlatt J.’s view has neither been af&rmed nor overruled.* 


Payments free of tax — ^Wills — ^Marriage settlements — Other contracts — 

Under the English law there is an express provision, Rule 
23, General Rules (all schedules), declaring that “ every agree- 
ment for payment of interest, rent, or other annual payment in 
full without allowing any such deduction shall be void ”. This 
has been construed to mean that the agreement would be void only 
as regards the particular stipulation for the payment without 
deduction.® 


(1) 8 Tax Cases 551. 

(2) 6 Tax Oases 525. 

(3) 7 Tax Gases 787. , 

(4) Commissioners of Me^eme y. Blachweirs Trustees, 10 Tax Cases 235. 

(5) See Qashell v. H JEast 165; TPw v. Shuitleworth, (1810) 

13 East B7 ; Meadshaw 4 Tatmt 57; Fuller v. Ahlyott, (1811) 4 

Taunt 105; 540. . 
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There is a very large number of English eases regarding 
•the effect of provisions in wills, marriage settlements and other 
contracts that payments should be made ‘ free of income-tax 
The decisions are somewhat contradictory but the following gene- 
ral principles can be deduced. Unlike other duties income-tax 
is a personal tax, not a tax on an estate.’- Therefore the courts 
have generally held that all payments under such provisions are 
taxable in the hands of the recipient (by deduction at source) 
but if there is clear indication that the object of the testator or 
other person making the contract was to make the payment free 
of income-tax the payment should be made free of such tax.’’ 
A direction in general words such as ‘ a clear annuity ’ {In re 
Loveless), or ‘ free of all duties ’ {In re Saillard), or ‘ clear of 
all taxes and deduction is not enough ; there must be either ex- 
press provision that the income-tax; should be borne by the trus- 
tees and not by the legatee or provisions which will bear no 
doubt as to that having been the intention of the testator. 

If a will directs the payment of an annuity or other sum 
free of income-tax the direction must be carried out.^ 

“ It is simply a matter of construction .... whether the tes- 
tator has given the annuity together with a sum equal to the income-tax 
to the annuitant so that the annuitant may receive the annuity free of 
tax or has simply given an annuity and left the annuitant to bear his 
own income-tax.”" 

It was also held in Festing v. Taylor^ that bequests free 
of income-tax were not void as wills had not been referred to in 
section 103 of the 1842 Act (corresponding to Eule 23, Greneral 
Ellies now) and the omission could- not be accidental. This is 
due to the fact that under a will the parties “ take their respec- 
tive rights from the bounty or the forbearance of the testator ”. 
Even as regards non-testamentary payments it has sometimes 
been held that contracts to pay free of tax are not void. 

See also the following cases : — Murdoch’s Trustees v. Mur- 
doch and others^] Smith’s Trustees v. Qaydon^; Wilson’s Trus- 

(1) See Lethiridge v. Thurlow, (1851) 16 Seav. 334 and Sadler v. Sichards, 
(1858) 4 K. and J. 302. 

(2) See Turner v. MulUneux, (1861) 1 John and H. 334 j Festing v. Taylor , 
(1862) 7 L. T. 429 j Abadam v. Ahadam, (1864) 33 Beav. 475. 

(3) Gleadow v. Leethamj (1882) 22 Ch. B. 269. 

(4) Lovat {Lord) v. Duchess of LeedSj (1862) 31 L. J. Ch. 503. 

(5) Per Swinfen Eady, L. J., in In re Sillard Prath v. Gamble, (1917) 2 Ch. 401. 

(6) (1862) 3 B. & S. 217^ ,7 If. T. 429. 

* (7) See Broohe v. Price, (1917) A. C. 115 (a settlement on dissolution of 

marriage); Beadel r, Pit% (1865) li L, 1?., 592 (lease). 

'■ < 8 >;< 1918 ) 55 664 .-' ' ' . • • — ' ' - , 

(9) (1918) 56 Sc..Ii. 
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tees V. Wilson^; lit re Loveless, Farrer v. Loveless G. A.^; In re 
Botvrmg, Wimble v. Boivring? 

A bequest free of ineome-tas is not free of super-tax.^ 

The above decisions will not apply to India in so far as 
file liability ot the trustee to deduct tax at source is concerned. 
Under sections 7 and 18 of the Indian Income-tax Act, it is only 
annuities that are paid by Government, etc., or a private em- 
ployer that can be taxed at source. Annuities under wills can 
he taxed only under section 12, i.e., by the Income-tax OfScer 
making an assessment on the annuitant; and his liability to tax 
will not be atfected even though under the will he may be en- 
titled to be reimbursed this tax from the estate, or if the pay- 
ment is not under a will, from the person pajdng him the annuity. 

So many complicated eases have arisen in the United King- 
dom because under the law there the trustee is taxed on the 
gross income and is authorised to recoup himself by deducting 
tax from the annuitant. 

Contracts — Free of tax — 

Though there is no provision in the Indian Statute corres- 
ponding to Rule 23 of the English General Rules, it mil appar- 
ently make no difference because under section 23 of the Indian 
Contract Act an agreement not to deduct tax where it has to be 
deducted is not enforceable. This, however, would not prevent 
a person so contracting as to pay the other party so much as 
would after deduction of tax leave him a specified net amount. 
That is, the consideration for the contract would be the gross 
amount.® 

CAPITAL AND INCOME. 

The tax is on income, profits and gains and not on capital. 
Capital receipts would be exempt under 4 (3) (vii) as they would 
ex hypothesi be casual and non-recurring nor could they be “ in- 
come, profits or gains ’ ’ even if they arose out of business or the 
exercise of a profession, vocation or occupation. 

In this respect, viz., that of taxing ‘ income, profits and 
gains ’ and not ‘ capital ’ there is no difference between the Indian 
law and the English. “ Income-tax is a tax on income.”® __ 

(1) (1919) 56 8e. L. E. 256. 

(2) (1918) 2 CJh. 1. 

(3) (1918) W. N. 265. 

(4) See In re Crawshay, Crawshay v. Crashay, (1915) W. N. 412 j also In re 

Bates, Selmes v. Bates, 4 A. T. G. 518. , 

(5) See North British Bailway Co, v. Scott, 8 Tax Cases 332 and Eartland v, 
Biggines, 10 Tax Cases 247; South American Stores v. Commissioners of Inland Beve- 
me, 12 Tax Gases 905. 

(6) Per Lord Maeiiaghten — Lq^on/Cd^ity Council v. Attorney-General, 4 Tax 
Oases 265, 
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“I think it cannot be doubted upon the language and the whole 
purpose and meaning of the Income-tax Acts that it nevei' was intended 
to tax capital as income at all events.”^ 

Similarly the law does not permit losses or expenditure 
of a capital nature to be deducted from taxable income or profits 
— see sections 9 to 13. 

As to what constitutes the distinction between capital and 
income, it is almost impossible to give a satisfactory definition. 
As Pollock, M. R., said — 

“ What is capital and what is attributable to revenue-account I 
suppose is a puzzling question to many accountants and I do not suppose 
that it is possible to lay down any satisfactory definition.” 

Income— 

“ Income ” signifies “ what comes in,”^ “It is as large 
a word as can be used ” to denote a person’s receipts.® 

A person’s “ income ” — even “ total income from all sour- 
ces ”, S. 8, 39 Vd., 16, — ^means, money, or money’s worth, received 
by him and (in this connection, at least) money’s worth must be 
something that “ can be turned into money the tax, whether 
iinder Schedule D or E, is, “ not on what saves a person’s 
pocket but, on what goes into his pocket ” (per Lord Macnagh- 
ten, Ib). Therefore, an employee, though of so superior a cha- 
racter as a Bank Manager, who as part of the terms of his employ- 
ment has to reside on his employer’s premises, which residence 
he gets rent free but cannot sublet or turn to pecuniary account, 
does not thereby get any addition to his income, any more than 
does the Master of a Ship who is spared the cost of house-rent 
while afloat.® It may be a gain to him, in the popular sense of the 
word but it is not “ profits or gains,” as that phrase is used in 
Schedule D, nor is it “ Salaries, Pees, Wages, Perquisites, or 
Profits ” within Rule 1, Schedule E, nor is it “ Profits, Gains, or 
Emoluments,” within Rule 2, Case 3, Schedule D, or “ Per- 
quisites from Pees or other Emoluments,” within 

Rule 4, Schedule E (Ib). V. Income-tax. (Stroud) (But this 
decision does not apply in its entirety to India — see section 7.) 

“ Profits ” and “ income ” are sometimes used as syno- 
nyms; but, strictly speaking, “income” means that which 
comes in without reference to the outgoings; whilst “ profits ” 

(1) Per the Earl of Halsbnry iii Secretary of State for India v. Scohle. 
■i Tax Cases 618. 

(2) Per Selborne, L. C. — Jmes y. Ogle, 42 L. J. Ch. 336. 

(3) Per Jessel, M. E. — Me Muggins, 51 L, J. Ch. 938. 

(4) Per Halsbury, C. — Teimmt v. S'miih, (1892) 4 . 0. .160. 
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generally means the gain which is made when both receipts and 
payments are taken into acconiit.^ 

Extraordinary profits of a company are income or 
capital according to the way in which the Company {acting 
within its powers) deals with them; if they are distribnted as a 
dividend, they are income.’'^ If properly used for creating.^ 
shares, they are Capital (Stroud.) 

These decisions abont ‘ capital ^ and 'income’ however 
require to be applied with caution. The distinction between the 
two for the purpose of other Acts, e,g., the Companies Act, is 
not always — ^though it is ordinarily— the same as the distinction 
for purposes of income-tax. Similarly the decision in 
V. ref erred to above though relating to income-tax will not 

apply in its entirety under the present Indian law. 

Per Fletcher Moulton^ L, J, — The word ' profits ’ has in my 
opinion a welhdefined legal meaning, and this meaning coincides with 
the fundamental conception of profits in general parlance, although in 
mercantile phraseology the word may at times hear meanings indicated 
by the special context which deviate in some respects from this funda- 
mental signification. ' Profits ’ implies comparison between the state 
of a business at two specific dates usually separated by an interval of a 
year. The fundamental meaning is the amount of gain made by the 
business during the year. This can only be ascertained by a compa- 
rison of the assets of the business at the two dates. For practical pur- 
poses these assets in calculating profits must be valued and not merely 
enumerated. ... A depreciation in value, whether from physical or 
commercial causes, which affects their realizable value is in truth a 

business loss But though there is a wide field for variation 

of practice in these estimations of profits in the domestic documents of a 
firm or a company, this liberty ceases at once when the rights of third 
persons intervene. For instance, the revenue has a right to a certain 
percentage of the profits of a company by way of income-tax. The actual 
profit and loss accounts of the company do not in any way bind the 
Crown in arriving at the tax to be paid, . 

(This however was not an Income-tax Case.) 

Gains — 

" Although in the Income-tax Act, 1842 (Schedule D and section 
100), 'profits’ and 'gains’ are really equivalent terms, yet the use of the 
word ‘ gains ’ in addition to the word 'profits’ furnishes an additional 
argument for excluding the contention that you are to introduce into 
the word 'profits’ some ideas connected, not with the nature of the thing 
but, with the manner and rule of its application. What are the ' gains ’ 

(1) People V. Niagara SupervuorSf 4 Hill 23, 

(2) Ee Alsbury, Sugden v. Alshurg, 45 Ch. H. 237. 

(3) Bouch V. Sproule, 12 App. Oa. ,385; Svtho, Ee Northage, 63 L. J. Cii. 
488; Vh, Ee Paget ^ 9 Times Be. 88; Be Malamj (1894) 3 Cli. 578; Ee ArmitagCj (1893) 
'Ok. 337.' "'r' 

(4) In re Spanish ProspeoUng (1911) 1 Oh. 92. „ f ; . . 
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of a trade I If it could be reasonably contended that the word ^ profits ’ 
in these (Income-tax) Acts has reference to some advantage which the 
persons carrying on the concern are to derive from it, it might be said, 
perhaps, that the same argument might have been raised upon the word 
' gains, ' but, to my mind, it is reasonably plain that the ^ gains ’ of a 
trade are that which is gained by the trading, for whatever purpose it 
is used, whether it is gained for the benefit of a community or for the 
benefit of individuals.^’^ 

Capital— 

'^1 think the word ^capital’ itself rather points to something 
which is to be in its application to a source, I Will not say of invested 
income but a source of income not merely by way of loan, I do not know 
how to express it better; the construction may be too refined but it seems 
to me you would not expect such language to be used with reference to a 
temporary deposit in a banl?:.”^ 

The emphasis, it will be seen, is on the temporary nsitme of 
the deposit. The above dictum refers to a case under the English 
law under which income from land in the shape of fines on renewal 
of leases is exempt from tax if used as productive capital. 

There is nothing to show that that word should bear a different 
meaning in the Income-tax Acts (from that in the Companies Acts) when 
applied to the proceedings of Joint Stock Companies.”^ 

Income— 

Without giving an exhaustive definition it may be described 
as the annual or periodical yield in money or reducible to money value 
arising from the use of real or personal property or from labour or 
services rendered bearing in mind that in some cases, e,g,, income de- 
rived from house property, the yield must be taken as the l)ona fide 
annual value and not necessarily as the actual yield. 

Profi.ts — 

Should be understood in its natural and proper sense in a sense 
which no commercial man would misunderstand.^ 

The same difficulty has been felt in the XJ. S. A. As one 
v/riter says, 

What is needed is an authoritative definition of ^ income. ’ 
Tt cannot be found in the Supreme Court decisions because there 
are too many differentiations and limitations to make it at all 

(1) Per the Lord Chancellor— Vocics v. Lucas, 2 Tax Cases 29. 

(2) Per Wright, J., in Lord Mostyn r. London, 3 Tax Cases 294. 

(3) Per Lord Atkinson in Scottish North American Trust v. Farmer, 5 Tax Cases 

693. 

(4) Per Dawson Millery C. J*, in In re Lajd Jyoti Frashad Singh Deo, 1 
1. C. 101 

(5) Per Halsbnrjr, L. 0., in Gresham Life Assurance Society v. Styles ^ 3 T^k 

Cases 181 ■' " ■ ’ 
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clear what a clecisioii mil he in any future case.” Another de- 
fines ^ income ’ as “ the money value of the net accretion to one’s 
economic power between two points of time.” This of course 
will not fit ill with the Indian or the English law neither of which 
taxes the appreciation of capital values — ^\rhether realised or not. 

“ The meaning of that word (income) is not to be found in its 
bafe etymological derivation. Its meaning is rather to be gathered from 
the implicit assumptions of its use in common speech. The implied dis- 
tinction, it seems to us, is between permanent sources of wealth and more 
or less periodic earnings. Of course the term is not limited to earnings 
from economic capital, i,e,^ wealth industrially employed in permanent 
form. It includes the earnings from a calling as well as interest, royalties 
or dividends . . . . yet the wwd unquestiGnahly imports, at least 
so it seems to us, the current distinction between what is commonly 
treated as the increase or incitement from the exercise of some economically 
productive powder of one sort or another and the power itself, and it 
should not include such wealth as is honestly appropriated to what 
would customarily be regarded as the capital of the corporation taxed. 

The above decision T7. S. v. Oregon — Washington (New 
York) was given in a case in which it wms held that a gift to a 
corporation was not taxable income. 

In Macomher v. Eisner,^ 

Pitney, C. J., said, ^ ^ Enrichment through increase in value of capital 
investment is not income in any proper meaning of the term, that is, if un- 
realised by the persons wdio are taxed. Again, after examining dictiona- 
ries in common use (Bouve L. D. Standard Dictonary; Webster’s Inter- 
national Dictionary, Century Dictionary) we find little to add to the 
succinct definition adopted in two cases arising under the Corporation 
Tax Act of 1909.^ Income may be defined as the gain derived from 
capital, from labour or from both combined” provided it be understood 
to include profit gained through a sale or conversion of capital assets to 
which it was applied in the Doyle case.” 

The difference betw^een the U. S. law on the one hand and 
the English and the Indian on the other in this particular respect 
is chiefly the taxation of appreciation of capital values in certain 
circumstances in the U. S. A. 

The decisions that have been set out below refer to capital 
receipts. The decisions about capital expenditure have been set 
out under section 10 (2) (ix) which prohibits the deduction of 
capital expenditure from taxable profits. 

(1) J2. # Nev. Co., 251 Eed. 211. 

(2) 252 TJ. S. 189. 

(3) Stratton^ s Independence y. Mowhert, 231 IT. S. 399, 415; Doyle v. Mit- 
chell Bros. Co,, 247 XT. S. 179, 185. 
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As regards Capital Eeeeipts, see also the decisions that 
have been set ont under ‘ Business ’ — section 2 (4) ; and Casual 
Receipts— section 4 (3) (vii). These subjects overlap. 

Bonus Shares— 

In Boucli V. Sproule' a testator bequeathed his residuary 
estate in trust for his %vife for life and after her death to some one 
else absolutely. Part of the residue constituted shares in a com- 
pany whose directors had power before recommending a dividend 
to set apart out of the profits such sum as they thought proper 
as reserve fund for certain purposes. On the recommendation of 
the directors the company by special resolution passed a new 
article empowering' the directors with the sanction of the com- 
})any in a general meeting afterwards given to declare a bonus 
to be paid to the shareholders out of the reserve fund with its 
profits so enlarged or out of any other accumulated profits in 
proportion to their shares. The directors allotted to each share- 
holder new shares in proportion to his existing holdings, credit- 
ing the amount taken from the reserve fund as paid upon the new 
shares. It was held that the allocation by the company was in 
substance not a distribution of profits but a capitalisation 
thereof. - 

Per Lord Justice Fry in the Court of Appeal — 

"When a testator or settlor directs or permits the subject of his 
disposition to remain as shares or stocks in a company which has the 
power either of distributing its profits as dividend or of converting them 
into capital, and the company validly exercises this powei', such exercise 
of its power is binding on all persons interested under the testator or 
settlor in the shares, and consequently what is paid by the company as 
dmdend goes to the tenant for life, and what is paid by the company to 
the shareholder as capital, or appropriated as an increase of the capital 
stock of tbe concern enures to the benefit of all who are interested in the 
capitalT*^, 

cited witli approval by Lords Herschell and Watson in the House 
of Lords who confirmed the decision. 

Though this decision was not a Revenue decision but mere- 
ly one relating to the rights of a tenant for life and the remain- 
derman, the general principle underlying it, vis., that if a com- 
pany validly capitalises its profits, its action is valid as against 
the outside world was considered in Commissioners of Inland 
Revenue v. BloW infra to extend to Revenue matters also. 

In the Swan Brewery Company y. The King^ however, it 
was held under an Act of West Australia which specially defined 

(2) 8 Tax Cases 101. 

(3) (1914) A. a 231. . 
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‘dividend’ as including “every dividend, profit, advantage or gain 
iatended to be paid or credited to or distributed among any mem- 
bers or directors of any company except tbe salary or other 
ordinary remuneration of directors ’ ’ that bonus shares issued 
out of undivided profits were taxable as income; that is to say, 
the company had in effect declared a dividend vithin the meaning 
of the Act equal to the nominal amount of the new shares. 

But this decision was not followed by the House of Lords 
in Commissioners of Inland Revenue v. BloU, though Lord 
Sumner who delivered the judgment of the Privy Council in the 
Swan Brewery case and also sat in the House of Lords in the 
BloU case considered that the decision of the Privy Council did 
woif turn on the special definition of ‘dividend’ in the taxing sta- 
tute of West Australia. 

Bonus Shares — ^In same company — ^Not income- — 

The assessee was a shareholder in a Limited Company, 
which, under the authority of its Articles of Association, had 
declared a bonus out of its undivided profits and, in satisfaction 
of such bonus, had allotted to its shareholders as fully paid up 
certain ordinary shares forming part of the company’s authoriz- 
ed but unissued capital. The shareholders had no option to 
receive cash in lieu of shares in satisfaction of the bonus. Held 
(Loi’ds Dunedin and Sumner dissenting), that the shares credited 
to the respondent in respect of the bonus, being distributed by 
the company as capital, were not income in the hands of the 
assessee. 

“The money so applied is capital and never becomes profit in the 
hands of the shareholder at aU. What the latter gets is no doubt a valu- 
able thing. But it is a thing in the natm’e of an extra share certificate 
in the company. His new shares do not give him an immediate right 
to a larger amount of the existing assets. These remain where they were. 
The new shares simply confer a title to a larger proportion of the surplus 
assets if and when a general distribution takes place, as in the winding up.. . 
A shareholder is not entitled to claim that the company should apply its 
undivided profits in payment to him of dividend. Whether it must do 
so or not is a matter of internal management to be decided by the majority 
of the shareholders. He cannot sue for such a dividend until he has 
been given a special title by its declaration. Until then, no doubt, the 
profits are profits in the hands of the company until it has pi’operly dis- 
posed of them, and it is assessable for income-tax in respect of these 
profits. But if, acting within its powers, it disposes of these profits by 
converting them into capital instead of paying them over to the share- 
holders, that, as I conceive it, is conclusive as against all the outside world, 
including the Crown, and the form of the benefit which the shareholder 
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r6ccivcs from tlio iiionoy in tli6 iiEiic[s of t-ii.6 comp<iBy ii5» ono is for 

detmmiiiiatioir by , tlie conipaiiy alone .” — Per Lord Haldane. 

. As tlie capital was increased, it miglit reasonably be 
expected that the profits of the company would be increased, and that 
the shareholders, would benefit in this way, but their relative shares in 
the undertaking remained the same. The use of the sums which hadheen 
available for dividend to increase capital would enable the company to 
carry on a larger and more profitable business, which might be expected 
to }deid larger dividends. These di\ddends, however, were to be in the 
future. So far as the present was concerned there was no dividend out of 
the accumulated profits ; these were devoted to increasing the capital of 
the company. The company had power to do what it pleased with any 
profits which it might make. It might spend the aecumuiated profits in 
the improvement of the company’s works and buildings and machinery. 
These improvements might lead to a great accession of business and 
increase of profits by which every shareholder would benefit, but of course 
it could not for a moment be contended that such a benefit wmuid render 
him liable to super-tax in respect of it. The benefit would not be in the 
nature of income, and super-tax can be levied only on income. It would 
be so levied on the dividends afterwards received. 

‘‘The benefit, and the sole benefit which the assessee derived, was 
that the business in which he had a share was a larger one, with more 
capital embarked in it, precisely as might have been the case if the 
aecumuiated profits had been applied in the improvement of the com- 
pany’s works and machinery The preference shares are 

in themselves valueless. ’ ’ — Per Lord Finlay. 

“The transaction took nothing out of the company’s coffers, and 
ppt nothing into the shareholders’ pockets; and the only result was that 
the company, which before the resolution could have distributed the profit 
by way of dividend, or carried it temporarily to reserve, came thenceforth 
under an obligation to retain it permanently as capital. It is true that 
the shareholder could sell his bonus shares, but in that case he would be 
realising a capital asset producing income, and the proceeds would not 
be income in his hands. It appears to me that, if the substance and not 
the form of the transaction is looked to, the declaration of a bonus was, 
as Mr. Justice Eowlatt said, “bare machinery” for capitalising profits, 
and there was no distribution of profits to the shareholders ,” — Per Lord 
Cave. 

. . . . It takes two to make a paid-up share. A share issued 

.... is a share to be paid for ; paid for by the allottee in meal or in 
malt ; in money, unless by contract between himself and the company he 
is enabled to satisfy his obligation to pay by some other consideration 
moving from himself to the company. Under the contract in question, 
what consideration so moves from the shareholders? None that I can see, 
except the discharge of the company’s debt for a dividend, which has 
become due to him by being declared. When debt for dividend is set 
off against debt for calls, and the accptint is squared, the equivalent of 
payment of a dividend^dAes place. If the word ‘bonus’ has some effect 
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to the contrary, then no consideration has moved from the shareholder 
and his shares are not fully paid. The company can choose whether it 
will divide its profits in meal or in malt ; if it decides to divide otherwise 
than in cash, a contract to accept something in lieu of cash operates no- 
thing, for no right to cash has accrued. A contract to accept shares in 
satisfaction instead of cash implies, first a declaration which gives the 
right that has to be satisfied, and second a satisfaction of that right, which 
is equivalent to payment. ... It is just as reasonable to call the 
shares allotted “mere machinery” for wrapping up a distribution of 
profits as to call bonus shares “ mere machinery ” for effecting distribu- 
tion of capital. . . .” — Per Lord Sumner (dissenting).^ 

Bonus Shares — Of Other Company — ^Income — 

The assessee company which was registered and carried 
on business in England as an Investment Trust Company owned 
a number of common shares of $100 each in the Union Pacific 
Bailroad Company. It was held by the Supreme Court of the 
Cnited States that the Union Pacific Railroad Company, an Ame- 
rican Company, had so invested its accumulated reserve funds as 
to contravene the Sherman Anti-Trust Statute. The company 
was required by the Court to dispose of its entire holding of 
Common Stock of the Southern Pacific Railway Company in such 
p manner as to terminate the control of that company by the 
Union Pacific Railroad Company. An arrangement for this pur- 
pose received the approval of the Court, and was carried into effect, 
under which a portion of the said holding of Southern Pacific 
Railway Company’s Common Stock was transferred to the Penn- 
sylvania Railroad Company in exchange for holdings of Pre- 
ferred Stock and Common Stock in the Baltimore and Ohio Rail- 
road Company, and the remainder of the holding was sold for 
cash. The Union Pacific Railroad Company thereupon distribut- 
ed a substantial portion of its accumulated surplus funds, and 
declared an Extra Dividend on its Common Stock, to be satisficed 
by the distribution to the holder of each $100 share of : $12 (par 
value) Preference Stock and $22.50 (par value) Common Stock 
in the Baltimore and Ohio Railroad Company and $3.00 in cash. 
At the same time the Company announced its intention to reduce 
the regular rate of dividends on its Common Stock from 10 per 
cent., at which for many years it had stood to 8 per cent., but 
explained that the annual income derivable from the Stock, etc., 
comprising the Extra Dividend would compensate approximately 
for the reduction of 2 per cent, in the rate of dividend. 

The assessee company duly received certain Common Stock 
and Preference Stock in the; )&|d^ore and Ohio Railroad Com- 

(1) Oommissioners of Inland 8 ■■ ; . 
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paiiy, together with a payment in cash in respect of the Extra 
Dmdencl on' its holding of common stock in the ITnion Pacific 
Bailroacl Gompany, audit sold the stocks iiieliided in such Extra 
Dividend for £1,086-19-6 and credited the proceeds to capital 
account in its. books. ■ ■ 

that in the payment of the Extra Dividend there was 
a distribution not of capital assets but of assets which were pro- 
fits or gains in respect of which the assessee com])any was charge- 
able ''with income-tax.^' ' 

Per 8anke\jf J . — Now there have been mcmy decisions chiefly in 
connection with the winding up of companies, or the interpretation of 
wills, where the difference between income, capital and aceiimiilated pro- 
fits has been discussed and dealt with, and there are undoubtedly some 
where it has been held that by reason of the facts accumulated profits 
have been transmuted into capital. For example in the Bridgivater Navi- 
gation Company^] in the Spanish Prospecting Company ^ Limited^; 
Andrew v. Thomas‘S; it was held that accumulated profits had not been 
impressed with the character of, or become, capital. In Boueh v. SprouU^ 
it was held they had. 

As Lord Finlay says in Blott’s case® — The ease differs ioto caelo 
from a case in 'which a dividend is paid not in money but in money’s 
worth by the delivery, say, of goods or securities.” If there has been no 
release of assets, there has been no distribution and there is nothing to 
tax; neither is there anything to tax if the release is the distribution of 
capital. The ease of Blott was so decided because the majority of the 
Members of the House of Lords w'ere of opinion that there had been no 
release of assets. The company in fact kept the assets in respect of, and 
dfetributed, previously unissued capital. Similarly in the ease Bouch v. 
Sproule^ the company kept the accumulated profits and allotted new 
shares (partly paid up) in respect thereof. .... 

In my view the true test as to whether a distribution of shares 
falls to be taxed depends upon two questions:— (1) Whether there has 
been a release of assets, and (2) if so, whether the assets released were 
capital or income. 

As to (1). — In the present case there has been a release of assets 
within the meaning of the words as used by the majority of the Law 
Lords in Blott ’s case. As to (2). — ^I doubt if it is possible, I am sure 
it is not desirable, to lay down in answer to the second question any gene- 
ral rule for future guidance. Monsieur Portalis, one of Napoleon’s Com- 
missioners, observed, ‘‘We have guarded against the dangerous ambition 
of wishing to regulate and wishing to foresee everything. The wants of 

(1) Pool V. Qnardian Imestmeiftt, 8 Tax Oases 167. 

(2) (1891) 2 Gk. .317. 

'(3) (1911) 1' Oh. ' 92. ' ' ^ 

(4) (1916)' 2 - ‘ > ' - ‘n/- ^ , 

(5) (1887) V ' 
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$oeiety are so Yarioiis that it is impossible for the legislature to provide 
for every case of every emergency/' It would be quite easy to put eases 
decisively on one side of the line or the other, but it is not part of the 
duty of a Judge, nor indeed is it his right, to decide such cases as against 
his successors, by anticipation. 

The matter appears to be free from authority in England, but it 
has already been decided in the Supreme Court of the United States 
where the principles of law to be applied in this respect do not differ, in 
my view, from our own. In the ease of Peabody v. Eisner^ it was held 
that a dividend by a Corporation of shares owned by it in another Cor- 
poration is not a stock dividend and is subject to the tax like an equivalent 
distribution of money. By a stock dividend is meant a dividend paid in 
the company's own stock which, as the Court pointed out, in fact took 
nothing from the property of the Corporation and added nothing to the 
interest of the shareholder, but merely changed the evidence which repre- 
sented this interest. 

Later on the whole matter was discussed and it w^as decided in 
Einser v. Macomher^ that mere growth or increment of value in a capital 
investment is not income: income is essentially a gain or profit in itself 
of exchangeable value, proceeding from capital, severed from it and 
received by the tax-payer for his separate use, benefit and disposal, and 
that a stock dividend evidencing merely a transfer of an accumulated 
surplus to the capital account of the Corporation takes nothing from the 
property of the Corporation and adds nothing to that of the shareholder 
and a tax on such dividend is a tax on capital increase. 

As Mr. Justice Pitney points out in giving the judgment of the 
Supreme Court of the United States, at page 206 of the Report, the fun- 
damental relation of capital to income has been much discussed by econo- 
mists, the former being likened to the tree or the land, the latter to the 
fruit or the crop — the former depicted as a reservoir supplied from springs, 
the latter as the outlet stream to be measured by its flow during a period 
of time. He cites on the subsequent page various definitions, one of 
which was that income may be defined as the gain derived from capital, 
from labour or from both combined, and points out that the essential 
matter is that income is not a gain accruing to capital but a gain derived 
from capital. 

Applying the metaphor of a reservoir to BloWs case^ the facts 
found therein may be stated as follows; — ^Prom the reservoir of capital 
certain proceeds were allowed to flow down the outlet stream, but these 
proceeds were not allowed to reach the shareholder; the company enlarg- 
ed the area of the reservoir and put back the proceeds into the enlarged 
reservoir — ^in other words the proceeds in that case never became the 
profit or gain or income of the shareholder, but were put back into the 
capital of the company and the unissued shares issued to the shareholder 
in respect thereof. 

(1) (1917) W ^ 
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Now in the present ease just the opposite has happened. 

The proceeds have been allowed to flow down the outlet stream, 
but they have not been put back into capital. They have been allowed to 
reach the shareholder in the form of a cash payment and a dividend in 
specie of the shares of another company, or, as Lord Halsbury put it 
in the ease of Tennant v. Smith.^ “ There has been a distribution of 
money and of money’s worth.” I am far from saying that there can 
never be a distribution of capital to the shareholders of the company. 
There might certainly be such a distribution in the case of the voluntary 
winding up of a company and the division of its capital assets among 
the shareholders, but in the present ease, I am entirely unable to say that 
there was any distribution of capital, as distinguished from profits or 
gains. I again repeat the words of Lord Finlay in Blott’s case- where he 
said that that “case differed toto caelo from a case in which a dividend 
is paid not in money, but in money’s worth by the delivery, say, of goods 
or of securities,” or as Mr. Justice Pitney in Maeomber’s ease says, at 
page 215: — ^“The reliance upon the supposed analogy between a dividend 
of the Corporation’s own shares and one made by the distribution of 
shares owned by it in the stock of another company calls for no comment 
beyond the statement that the latter distributes assets of the company 
among the shareholders while the former does not.” 

In the present ease there has been, as above stated, a distribution 
of assets and for the reasons that I have endeavoured to give, in my view 
those assets were not capital assets, but were profits or gains and are tax- 
able under the Income-tax Act. 


The so-called dividend was severed from the capital, was not add- 
ed to it and never became part of it, but was received by the company for 
its separate use, benefit and disposal.® 


This decision has been quoted with approval in subsequent 
cases, e.g., Commissioners of Inland Revenue v. Executors of 
Bishop Fisher.^ ■ 

For an exposition of the question how far bonus shares 
or ‘ stock dividends ’ as they are called in America can be ‘ in- 
come ’ see also an article by Professor Seligman in the American 
Fconomic Eeview, September 1919, which generally supports the 
views of the Supreme Court in the ease of Eisner v. Macomher 
referred to above. 

Bonus— Debentures — Same company — ^Ifot Income — 

^A Qompany digtribpted its undivided profits in the shape 
of dftbeutures— la portion: of which were to be exchanged for fully 
paid preference shares. He^Ld by the House of Lords affirTniug 

t r-if — — ■ ■! ■ . t tx ' \ ui t ' .t ' vnii ' T" ? — , ^ ^ 

’ (1) 3 Tax Cases 158. 
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the decision of the Court of Appeal (reversing the decision of 
Eov’latt, J.) that tliese debentures were not income in the hands 
of the shareholders. 

The judgment of Lord Sumner (who was in the minority 
ill Blott’s Case) sets out the ratio decidendi very clearly. 

My LotiLs, the authority of Blott’s Case^ constrains your Lordships 
to dismiss this appeal, but, as I regret the necessity for this conclusion, 
perhaps I may venture to state how it is that, in iny view, in spite of 
considerable tUtt'erenees of fact between the two eases, the result must, 
nevertheless, be the same. 

Shortly stated, I understand that Blott’s Case was decided on this 
principle. To attract super-tax to a bonus distributed to him by a com- 
pany, in which he is a shareholder, what reaches the tax-payer must at that 
moment bear the character of income, impressed upon it by the Company 
which distributes it, and by it alone. Provided that the company violates 
no statute and also keeps within its articles, it can call the subject-matter 
of the distribution what it likes, and, I think, this involves the corollary, 
that it can either call it by a new name or simply discard its old one. 
After all, it is natural for the creature to be named by its creator. Fur- 
ther what the company says it is, that it is as against all the world. 
What the company says it shall no longer be, that it is no longer for any 
purpose. How' this is effected and by what resolutions, confirmations 
and instruments does not matter, for such things are “ bare machinery.” 
In what the company has said and done is found the answer to the ques- 
tion. What has the subject-matter of the distribution now become or 
ceased to be, when first it reaches the tax-payer?^ Transmuted by this 
alchemy, profits in hard-earned gold became extra share-certificates, and 
yet the shareholders, who receive them, may be greatly the gamers. 

Both cases are alike in the following respects. In both, the com- 
pany had among its assets considerable amounts of undivided profits 
and its board proposed to distribute among its shareholders shares of 
stocks of an aggregate face value corresponding to the amount of the 
undivided profits, which w^ere to be dealt with. The company passed a 
resolution to distribute a bonus in the form in the one ease of preference 
shares, part of an authorised but as yet unissued amount, and in the 
other of debenture stock, newly created for the purpose. In the former 
case the shares were to be credited as fully paid and, as between the com- 
pany and the shareholders, the shares distributed carried no liability for 
calls but enjoyed a full right to participation upon the footing that they 
were paid up. In truth, however, nothing was paid up on the shares, 
though alterations in the books and balance-sheet were made as required. 
In the later case the company executed a trust deed in which a large 
indebtedness was acknowledged to exist, which in truth was purely volun- 
tary, for the company had borrowed nothing and owed nothing to the 
trustees, and the deed included a covenant to pay off that indebtedness 

flV (1921') 2 A. 0. 171: 8 Tax Cases ' - 
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at a future time. To authorise the creation of this stock an amendment 
had to be made in Articles 42 and 43. I nder the heading " " borrowing 
powm's/^ these were original^ directed to borrowing money and to secur- 
ing money borrowed, By this amendment they were extended to securing 
the payment of sums of money and securing the repayment by an issue 
of debenture stock. I assume, without deciding, that this amendment 
authorised w^at w^as done, since the Grown has not contested the point, 
though, even after the amendment, borrowing continues to be the 
salient and perhaps the pervading feature of the artieles. In neither 
ease were any assets “ released they reinained in the business just 
as before. In each case the advantage, w’hich the company got by what was 
done, was simply this, that money, wdiich might have been distributed at 
any time as dividend under ordinary resolutions declaring a dividend and 
authorising its payment, could no longer be dispersed in this simple way, 
but, if at all, only by more complicated resolutions duly passed by the 
shareholders and in Blott^s Case probably involving liquidation. Were 
there an antagonism in interest between a company and its shareholders, 
there might be some intrinsic advantage in such a change, but otherwise 
the object of it must in BloWs Case be sought in some conflict of view 
between different bodies of shareholders as to the extent of the conser- 
vation of assets to be adopted by the company and in the present case also 
in some private liability affecting some of the shareholders but not the com- 
pany. As a matter of fact, if the sum, in respect of wdiich the debenture 
stock Avas issued in this case, had been distributed as cash dividends, nearly 
the "whole of the ordinary shareholders would have been chargeable with 
supex'-tax in the following year, and some of them in large amounts. To the 
company this mattered nothing, but I cannot think it was lost sight of in 
the transactions in question. 

In both cases the resolution with w’^hich the transaction began 
spoke of capitalising the undivided profits and distributing the sum 
dealt with as a bonus, and in both cases the use of the word divi- 
dend w’as carefully avoided. It Avas submitted to your Lordships, as 
the essence of the decision in Blott^s Casey that assets, consisting of pro- 
fits earned but not divided, Avere to be turned into authorised share 
capital, and that, if so, the decision Avould not apply in the present case, 
Avhere no alteration Avas made in the share capital. I am unable to accept 
the first reply suggested by the respondents, that the sum actually Avas 
turned into capital, namely, loan capital, since it is clear that no such 
addition to effective capital, as arises Avhen a company horrow-s a large 
sum on the security of its assets, was brought into existence at all, and 
I do not myself think that debts or promises to pay form part of capital, 
though some debtors do. The second reply was very different, namely, 
that it was natural to speak of capitalising'^ and ''converting" into 
capital in Blott^s Case for there a purported "capitalisation" took place, 
but these expressions ought not to be read as limiting the ratio decidendi 
to cases, where new paid-up capital is created in the strict sense of the 
word. The real application of the |>riheiple,. is to; assets, from which any 
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fur ! her character of divisible profits has been taken away, whatever may 
be the substituted character thereafter impressed upon them. If so, that 
principle applies here. My Lords, for my part I thinlc this argument is 
light and to hold otherwise would be disloyal to the former decision of 
your Lordship’s House. 

There are also expressions in Boiich v. Sproule and in Blott’s 
Cane which direct attention to the “ substance ” of the company’s trans- 
action, but I do not think these affect the present appeal either. Lord 
HerschelB speaks of looking at “ both the substance and the form so 
does Lord Finlay in Blott’s Case- Lord Cave, on the other hand, uses 
the expression:^ “If the substance and not the form of the transaction 
is looked to.” In both cases, however, both the form and substance 
were fully considered. Not only were the deeds and resolutions construed, 
but the scheme of the transaction, its financial results, and the supposed 
desires and intentions of the company were examined. Lord Finlay speaks 
of the option, which w'as given to the shareholder in Bouch v. Sproule, 
as one which should be ignored because it ivas merely formal.^ Lord 
Cave speaks of that option as at least so substantial that it might make 
a difference, and as a feature not occurring in Blott’s Case (p. 202). In 
spite, however, of these discussions and divergences all the noble and 
learned Lords, who formed the majority, refused to be influenced by the 
fact that to call the shares “paid up” was formally untrue, on the 
ground that the form of transferring the required sum from the cate- 
gory of undivided profits to that of paid-up share capital had been correctly 
gone through in aceoi’danee with the articles. 

Accordingly I think the present case cannot be distinguished on 
this ground. The proposition that the substance of a transaction must 
be looked to and not merely the form, is genei'ally invoked against those 
who have carried it out. I think it is unusual, where the form of a 
transaction is against those whose transaction it is to invoke the sub- 
stance in their favour, in order to eke out what they have left defective 
in form. Sometimes, again, it is the “ intention ” of the company that 
is said to be dominant sometimes it is what the company “desired” 
to do.® In any case desires and intentions are things of which a com- 
pany is incapable. These are the mental operations of its shareholders 
and officers. The only intention that the company has is such as is 
expressed in or necessarily follows from its proceedings. It is hardly a 
paradox to say that the form of a company’s resolutions and instruments 
is their substance. At any rate, in the present ease there is no need to 
distinguish between form and substance in the transaction itself or to 
refer to desires or intentions, further than to examine what was done, 
for everything was carried out in plain terms and without concealment. 
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What the requisite majorities of the shareholders desired and intended 
is pretty plain, too, but that is another matter. 

Equally must the Crown fail in its contention that the shareholder 
is taxable, because at any rate the company distributed money's worth, 
namely, debenture stock that could be sold. The point was before the 
House in Blott’s Case, Lord Haldane (p. 184) said that the share dis- 
tributed to the shareholder was valuable ", and Lord Finlay (p. 196) 
that it was valueless ", but this difference of opinion made no difference 
in their conclusion. Lord Cave (p. 199) expressly deals with it, saying 
that the shareholder no doubt got something which he could sell, but if 
he did so he would be selling a capital asset, producing income (p. 200). 
The fact is that money's worth is not a material circumstance until the 
bonus distributed has been shov/n when still in the company's hands and 
at the time of distribution to be impressed with the character of income 
of the company. If it is not, the bonus does not attract tax as part of 
super-tax payer's income, even though he spends it, when he gets it, 
exactly as he spends his taxable income. 

My Lords, the highest authorities have always recognised that the 
subject is entitled so to arrange his affairs as not to attract taxes imposed 
by the Crown, so far as he can do so within the law, and that he may 
legitimately claim the advantage of any express terms or of any omissions 
that he can ffnd in his favour in taxing Acts. In so doing, he neither 
comes under liability nor incurs blame. It may be a question, however, 
whether these considerations of justice and public policy apply equally to 
a limited liability company, a creature of the law strictly controlled by 
statute, in a case where it has no interest in either payment of or escape 
from a tax that is not levied upon it. In this case a sum of £64,464-5, 
part of the profits of the current year 1914, has been dealt with apart 
from the undivided accumulations, an amount sufficient in itself to have 
paid a dividend on the issued ordinary shares of 25 per cent, or 5s, in the 
pound for every pound paid up, and by the use of mere machinery " 
it has been converted into debenture stock, not redeemable under normal 
circumstances for six years certain. This is valid as against all the world, 
because Bouch v. Spro'ide now applies to revenue cases and because, under 
Blott’s Case, the mere decision of the company, operating through voting 
majorities, w^hose private motives and interests may have been no concern 
of the company at all, has this effect. If any part of the dividends of 
the year can be so converted, I presume all could be, nor, if a six years' 
currency of the debenture stock is permissible, do I see why six weeks 
should be less so. How far this position is tolerable is, however, a matter 
for the Legislature. It is not material here, but I think it may well 
be doubted whether, in the long run, it should be permissible for a limited 
liability company to create obligations, for which no consideration has been 
given to it, or to increase its paid-up share capital out of its own assets, 
without imposing on the holders of this additional share capital the 
usual obligations, which are involved in the subscription of shares.^ 


(1) Commissioners of Inland Mevmm Mxecfs of Mt, Mev, Fisher, 10 Tax 
Cases 302, ,, y - 4 .,;.,- 
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Bonus — ^Debentures in same company— Not taxable — 

Mr. Whitmore owned the whole of the ordinary capital 
and he and his mfe the hulk of the preference capital in Whitmores, 
Ltd., the rest of the shares being held by their close relatives. 
The company had a large accumnlation of undivided profits which 
it distributed partly as paid-up shares in the company and partly 
as debentures. Following Blott’s Case the shares were not taxed 
but the debentures were taxed by the Eevenue. Held, following 
Fisher’s Case, that the value of the debentures was not taxable.^ 

Per Bowlatt, J . — He has not received a payment of the debt but 
he has become an acknowledged creditor, a secured creditor, instead of 
having an interest in the profits . . . . the Court of Appeal have 
held that for the purposes of a payment of this kind capital is to include 
loan capital in the application in Biott’s Cflse^ .... It is said (by 
the Crown) that Fisher’s Gase^ is distinguishable .... because there, 
as in Blott’s Case, the indications were that the company wanted to keep 

the money. Here . . . . the company merely wanted 

to tiu’n it into debenture capital for a span and then pay off the debenture 
capital soon. Now having regard to the two limbs in the decision in 
Fisher’s Case so clearly stressed by Lord Justice Serutton I do not think 
it is possible to find any distinction on a consideration of the kind. 

The following dictum of Eowlatt, J. is of importance. 

“It has not been argued before me that it was a finding (of the 
Commissioners) that these debentures were fictitious, were mere pieces 
of paper shown to the Inland Revenue and that the real transaction was 
that the profits were to be distributed in cash at any early date. . . . 
If wiiat is meant is that the company adopted this transaction, being a 
real transaction, and one w-hich does not make the shareholder liable to 
super-tax in lieu of another transaction, which Avould have m.ade him 
liable that circumstance has no materiality as many cases show, in a 
contest of this kind.” 

Bonus shares — Option to receive cash — 

In Wright v. Inland Revenue Commissioners* bonus shares 
were issued and the shareholders given the option of receiving 
either cash or shares. The assessee exercised the option in part and 
received a certain number of shares and certain amount of cash. 
Held (by the Court of Appeal reversing the decision of Eowlatt, 
J.) that the existence of the option did not atfeet the nature of the 
bonus which had been capitalised by the company. In Bouch v. 
Sproule^ also there was an option though it was not exercised. 

(1) Whitmore v. Commissioners, Inland Bevenue, 5 A. T. 0. 1. 

(2) 8 Tax Cases 101. 

. . (3) 10 Tax Cases 302. , , , 

(4) 5 A. T. C. 525. 
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That decision having been followed in Blott’s and Fisher’s cs^sqs, 
the existence of the option could not in Wright’s Case make the 
bonus “income”. The Master of the Eolls said ; “We have to 
treat the company as dominant for all purposes.” 

Bonus shares— Employees— Issue of to — 

Though the company may be dominant for all purposes 
and capitalise its profits as against the rest of the world even with- 
out giving any option to the shareholders, as in Blott’s Case, it can- 
not capitalise its debts. What happens in such so-called capitalisa- 
tions is that the creditor receives the debt and pays for the shares 
with it. It was held therefore, when a manager of a company 
was paid his remuneration in the shape of additional shares, 
that the value of the shares was taxable.’- 

Bonus shares — Same Company — 

A company distributed its dividends in the shape of fully 
paid-up shares in the concern, the shareholders having no option 
to take the profits in any other form. Held, following Commis- 
sioner of Inland Revenue v. BlotF and distinguishing Swan Bre- 
wery V. The King^ that there was no ‘ income, profits or gains ’ 
to the shareholders which was taxable to super-tax. The Court 
emphasised the word ^ advantage ’ which occurred in the Colo- 
nial Act in the Sioan Brewery Case. Steel Bros. S Coy. v. 
Secretary of State.'^ The Crown appealed to the Privy Council for 
leave under the prerogative powers but the Privy Council re- 
fused to give leave. 

A similar decision was given by the Madras High Court in 
Commissioner of Income-tax v. Binny & Coy? in which Binny 
& Company as shareholders in the Deccan Sugar and Abkari 
Company received a share of the accumulated undistributed pro- 
fits of the latter concern in the shape of bonus shares. 

In all these cases about bonus shares and debentures, an 
important point to emphasise is that the recipients of the bonus 
shares or debentures did not trade in them. If they did — if for 
instance John Blott had been a stockjobber or Binny & Com- 
pany or Steel Brothers investment or trust companies, it might 
have been held that the bonus shares or debentures were part of 
their stock-in-trade and therefore taxable indirectly as swelling 

(1) Farlcer v. Chapman, 6 A. T. 0. iOOO, (Confirmed by the Court of Appeal.). 

(2) 8 Tax Cases 101. , ; 

(3) (1914) A. C, 2S1. , , ■ : , , a 

(4) I'L 3^6.''"' 
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tlieir profits from trade even thoiigli the bonus shares had 
been /capitalised’ by the issuing company. 

Investments — ^Appreciation of — Capital or Profits — 

^ ^ It is quite a well-settled principle in dealing with questions o£ 
assessment of ineonie-taXj that where the owner of an ordinary investment 
chooses to realise it, and obtains a greater price for it than he originally 
acquired it at, the enhanced price is not profit in the sense of Schedule D 
of the Income-tax Act of 1842 assessable to income-tax. But it is equally 
well established that enhanced values obtained from realisation or conver- 
sion of securities may be so assessable, where what is done is not merely 
a realisation or change of investment, but an act done in what is truly the 
carrying on, or carrying out, of a business. The simplest case is that of 
a person or association of persons buying and selling lands or securities 
speculatively, in order to make gain, dealing in such investments as a 
business, and thereby seeking to make profits. There are many com- 
panies which in their very inception are formed for such a purpose, and 
in these cases it is not doubtful that, where they make a gain by a realisa- 
tion, the gain they make is liable to be assessed for income-tax. 

What is the line which separates the two classes of cases may he 
difficult to define, and each case must be considered according to its 
facts ; the question to be determined being — ^is the sum of gain that has 
been made a mere enhancement of value by realising a security, or is it 
a gain made in an operation of business in carrying out a scheme for profit- 
making 

Investments — ^Appreciation of — 

An Investment Trust Company had powders in its Memo- 
randum of Association to vary its investments and generally to 
sell or exchange any of its assets; held, (1) that the net gain by 
realising investments at larger prices than w^ere paid for them 
constitutes profits chargeable 'with income-tax; and (2) that the 
liability of such profit to assessment is not affected by a depre- 
ciation in the book value of other investments which the company 
continues to hold.^ 

Per the Lord President . — The varying the investments and turn- 
ing them to account are not contemplated merely as proceedings inciden- 
tally necessary for they take their place among what are the essential 
features of the business. .... My view of this company is there- 
fore that its position in the present question is entirely distinguished from 
that of a private individual or an ordinary trader. Accordingly I think 
that it is wrong in its contention that increases on realisation of stocks 
of the company are capital sums.” 


(1) Per the Master of Bolls in the FatiOTial Frovineial Bank of England, 5 
Tax Cases 11. 

(2) Scottish Inrestnient Trust Worhes, 3 Tax Cases 231, 
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IiiYestmeiits— Appreciation of — Treasury Bill — Sale of— Taxable— 

The National Provident Institiition boiigiit certain Trea- 
sury Bills, of which some were held by it until maturity, others 
were sold in open market during their currency and the remainder 
were convert ed into War Loan. Held, that the whole difference 
between the price paid for a Treasury Bill and the sum realised 
by the purchaser whether by holding the Bill until maturity or 
by selling it or converting it before maturity, represents a pro- 
fit chargeable to income-tax and that no part of that profit is 
an accretion of capital; (2) that profit so made constitutes in- 
come of the year in which it is received. 

Per Viscount Haldane , — By a majority, Lord Justice Warring- 
ton dissenting, the Court of Appeal held that the whole of the difference 
between the amount contracted for and the amount received for a bill 
which was sold or converted into War Loan during its cim^ency was not 
necessarily taxable as a profit on a discount. The difference did not 
necessarily represent only a profit by way of income but might in part 
represent an accretion to capital. Such an accretion might be due to 
the state of the money market and the rise or fall in the value of money 
and the rates of interest thereon by which the price of the Treasuxy Bill 
might have been caused to rise or fall without strict correspondence with 
its progress towards maturity. The only amount to be taxed as profit 
or discount in such a ease was therefore the amount by which its value 
had increased merely b}^ reason of its advance towards maturity. The 
assessment was therefore ordered to be remitted . . , for adjustment 

by elimination of the element of profits due to accretion of capital on 
this principle. 

My Lords, on this .... question I am unable to agree with 
the view of the Court of Appeal. I see no answer to the argument as 
stated by Lord Justice Warrington. It is concise and I will adopt his 
words. When a holder, wdiether the original purchaser or not, realises 
during currency, he really receives a px'oportion of the total profits re- 
sulting from the fact that the bill was bought at a discount. It is true 
that the propoiffion may not bear an exact relation to the peiuod of cur- 
rency, but may be determined by variations in the value of money, in 
the public credit and so forth but it seems to me that the total of the 
profits received by the various sellers after deducting losses, if any, cannot 
exceed the difference between the price originally paid and the sum re- 
ceivable at maturity and that the considerations I have referred to mei’cly 
affect the distribution of that difference between the various holders. 
Profits made by discounting bills seem to me to rest on the same footing 
and conversion into War Loan also. This last is simply a sale on certain 
terms fixed by the Government and investment of the proceeds.’’ My 
Lords, I do not think this reasoning is really answerable. 

Per Lord Sumner,— *' It is t6 be rmembered that this is a case 
of a company which carries on a business and employs its funds for and 
in that business. The ,case„state4 fpd® distin^ these trans- 
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actions from any other business use of money. It is not the case, as to 
which I say nothing, of a private person who, not in the course of any 
business at all, realises an investment and comes well out of it. Similarly, 
I see no Avarrant for trying to discriminate betw^een the capital used in 
the transaction and the income obtained from its use. The Statute says 
nothing about it. To discount a Bill, even a Treasury Bill, you must have 
money or money’s worth' but whether an accountant Avould say that it 
came out of or should be debited to capital or income makes no difference 
to the fact of discounting. The excess of what is got back to-morrow 
over Avhat is put in to-day is profit and it is but rarely that even an 
economist can tell us Avhat is appreciation of capital and what is not.”^ 

Eealising assets — Capital or Income — 

The assessee company, which was formed of solvent con- 
tributories of a Bank, aecpiired from the liquidators the outstand- 
ing assets of the Bank, including sums expected to be recovered 
from estates of contributories, paying therefor a sum sufficient 
to enable the liquidators to discharge the liabilities of the Bank. 
From time to time the company sold portions of these assets at 
prices exceeding the values at which they were estimated in the 
books of the liquidators. Held, that the case, as stated, did not 
contain materials for a decision whether profits liable to assess- 
ment to income-tax had been made. But the judgment set out 
general principles. 

Per Lord Young — “ .... Now', what about recoveries from 
debtors? The company took them over. I should say that I have really 
no doubt that any person, or any company, making a trade of purchas- 
ing and selling investments, will be liable to income-tax upon any profit 
which is made by that trade. It is quite an intelligible business. . . 
.... But it is another proposition altogether that, where there is 
iiot a trade, a gain or loss upon the purchase and resale of property comes 
within the meaning of the Income-tax Acts. Take even proper traders : 
if proper traders sell their old px-emises and buy new' ones, and sell the 

old pi’emises at a higher price than they paid for them I 

should say it xvas a totally untenable proposition that anything in excess 
of what they had paid for the old premises .... is income within 
the meaning of the Act. I do not think it is at all. It is no more so in 
the case of a ti’ader’s income than in the case of a private individual 

selling his house at more than he had paid for it They xvere 

not making a trade of buying and selling debts The propo- 

sition that where anybody purchases a doubtful debt, and makes more 
than he paid for it — one purchase, he not being a trader in that kind of 
thing— that that is income is, I think, a proposition xvhich cannot be 
sustained 


(1) Tlie National Provident Imtitution y. Brown and Oyston y. The Provident 
Mutual Life Assurance Association, 8 Tax Oases 5T. 

(2) Assets Co. v. Forhes, 3 Tax Gases S4S. 

1—34 ' ' 
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Property— Sale of— Eeceipts from— Capital or Income— 

A company formed for the purpose, inter alia, of acquiring 
and reselling mining property, first acquired and worked various 
properties. After sometime it resold the whole to a second com- 
pany receiving payment in fitlly paid shares of the latter com- 
pany. Held, that the difference between the purchase price and 
the value of the shares for which the property was exchanged was 
a profit assessable to income-tax. 

The company’s contention was that the case was one of 
substitution of one kind of capital for another and that in any ease 
no tax should be levied until the value of the shares had 
been realised in money. The Court held that the com- 
pany was formed with the object of making profit from 
the sale of its property and that therefore the profits 
in question were liable. Lord Justice Clerk stated that it 
was a well-settled principle that where the owner of an ordinary 
investment realised it at an enhanced price the difference was not 
assessable unless the transaction amounted to carrying on a busi- 
ness (as in the ease of a pei'son or group of persons buying or 
selling lands, etc., speculatively).^ 

Estates — Sale of — Eeceipts from — Capital or Income — 

A company was formed "vvith the object of acquiring estates 
in the Malay Peninsula and developing them by planting and culti- 
vating rubber trees. Power was taken in the Memorandum of 
Association to sell the property and such a sale was contemplated 
in the prospectus issued at the inception of the company. Two 
estates were purchased, but the original capital being insufficient 
to develop them the whole of the undertaking was sold to a second 
company for a consideration (mainly in shares of the second com- 
pany) in excess of the capital expended. At the date of the sale 
a considerable acreage had been planted, but no rubber had yet 
been produced or sold. Held, that the profit on the sale was not 
a profit assessable to income-tax, but was an appreciation of 
capital. 

Per Lord Salvesen. — The only difficulty arises from the decision 
in the Californian Copper Byndioaie} That facts in that case were not 
unlike those which occur here; but the grounds of the decision appear 
to me not to be applicable. Lord Trayner said (in that case ). — “ I am 
satisfied the appellant company was formed in order to acquire certain 
mineral fields or workings — ^not to work the same themselves for the 
benefit of the company but solely with the view and purpose of reselling 
the same at a profit.”^ , ■ ! , 

(1) Californian ' Copper v. '§ • Taj; Cases 159. This case was 

cited with approval in. CoinmAs^io^S' Of Xaxm 'v. M^'pmrne Trust, (1914) A. C. 1001. 

(2) Teirau (Johore) , Liquidation) v. Warmer, 

5 Tax Cases 658. 
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Estates — Sale of — ^Receipts from — 

The Hudson Bay Company were established by Charter. 
Prior to 1869, they were the owners of large territories in Eupert’s 
Land, North America. In 1869 they surrendered to the Crown 
their territory and rights of government in exchange, inter alia, 
for a money payment and for a right to claim, within fifty years, 
a twentieth share in certain lands in the territory as from time 
to time the lands were settled. The lands granted to the company 
in pursuance of this agreement were sold by the company from 
time to time, and the proceeds applied partly in pa 3 rment of divi- 
dends and partly in reduction of capital. Held, that the proceeds 
of the sales of the lands so granted were not profits or gains de- 
rived by the company from carrying on a trade of dealing in land, 
and were not assessable to income-tax. 

Per the Master of Bolls . — ‘ ‘ The real question is whether this money 
can be regarded as profits or gains derived by the company from carry- 
ing on a trade or business. In my opinion it cannot. The company are 
doing no more than an ordinary landowner does who is minded to sell 
from time to time, as purchasers offer, portions suitable for building of 
an estate which has devolved upon him from his ancestors. I am unable 
to attach any weight to the circumstance that large sales are made 
every year. This is not a ease where land is from time to time purchased 
with a view to resale; the company are only getting rid by sale, as fast as 
they reasonably can, of land which they acquired as part of a considera- 
tion for the surrender of their Charter. ” 

Per Fartoell, L. J , — “It is clear that a man who sells his land, 
or pictures, or jewels, is not chargeable with income-tax on the purchase- 
money or on the difference betw'een the amount that he gave and the 
amount that he received for them. But if instead of dealing with his 
property as owmer he embarks on a trade in which he uses that property 
for the purposes of his trade, then he becomes liable to pay, not on the 
excess of sale prices over purchase prices, but on the annual profits or 
gains arising from such trade, in ascertaining which those prices will 
no doubt come into consideration. ... A landowner in England 
may establish a game farm on part of his estate, and make profits there- 
by which would be liable to income-tax, and he may also sell parts of his 
estate for building purposes, but his trade as a game farmer does not 
bring his sales as a landowmer within the Income-tax Acts; and I see 
no difference in this respect between his position and that of the com- 
pany. Again, a landowmer may lay out part of his estate with roads 
and sewers, and sell it in lots for building, but he does this as owner, 
not as a land speculator. . . . . . Land-owning is not a trade. , . 

. . . The actual claim by the Crown is extravagant If 

the company were to be treated as trading they must at least be allowed 
the price paid for the land.”^ 

(!)■ Stevens v. EuSson JBa^ Cop., Ltd., 5 Tax Cases 424. 



Estates— Sale of — Receipts from — 

Tlie assessee company was incorporated in 1904 with the 
primary object of acquiring, managing and developing wdth a view 
i 0 ultimate sale, certain lands in British Columbia w’^hich Avere 
held in trust for Aurrious persons AAdio AA^ere interested therein either 
as oAvners, joint OAvners or as trustees. Subject to an extraordi- 
nary resolution, the company had poAA'er to deal in other lands, 
but it had not at any time exercised that poAver. The share capi- 
ial of the company Avas fixed at a nominal amount, solely to facili- 
tate division among the beneficiaries, and was not determined by 
reference to the value of the lands acquired. x\ll the ordinary 
shares had been allotted in consideration of the conA^eAmnce of the 
lands to the company, and these shares had been continuously held 
by the original allottees, or their representatives. Working capi- 
tal had been proAuded by the issue to ordinary shareholders of 
prefei’ence shares for cash. In 1908 the company created and 
allotted to persons other than the ordinary shareholders deferred 
shares in return for services Avhich enhanced the Aralue of the 
lands. Held, that the surplus arising from the sale by the cona- 
pany of portions of the lands Avas not the profits of a trade or 
business, and, that the function of the company Avas merely to 
realise the capital value of the respective interests in the land 
under the trust. 

Per Bowlatt, J . — “ In this case the question is AA'hether the com. 
pany Avhich AAas formed for AA’hat I may call family reasons is liable for 
income-tax on Avhat it makes by selling the lands. Noaa^ the question 
is Avhether the company has really only realised some property held as 
capital by those AA’ho became its shareholders, namely, the people entitled 
under the trust or Avho started or founded the trust or Avhether it has got 
to the point of embarking in a trade or business of AA’hich these receipts 

are the resulting profits Noav the company proceeded in 

a very enterprising Avay undoubtedly. It cleaned the land and formed 
roads. It sold parts of it and kept some of the money and put it back 


into the land and so on, and it gav'e a share in its capital to certain 
])eopie who Avere instrumental in bringing a railway there. Undoubted- 
ly it has done very well. Under these circumstances the Attorney-Ge- 
neral and the Revenue contend that it has gone beyond the stage of 
merely realising the property and has embarked upon a business in land 
Avhich it has not in the real sense bought but, in land vA’hich came to it. 
The Commissioners have held that it is -not so and I am not prepared to 
differ from the Commissioners. I, very much doubt . . . whether 
it is not a question of 'fact and only appealable in the sense of the ques- 
tion whether there is any evidence of it or not. It is a case which is not 
very far from the line but I think it is, on the right side of the line. If this 
had been an, individual, he ,n^d; not ;hhvh:had a company. He might 
have done all these things : and, jf .he a prudent or a public- 

spirited man, he wouli.T^te':,^<J9^;;Wi:4iWfe|!Mngs. If a landowner 
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finding his property appreciating in value sells part of it and uses part 
of his money still further to develop the remaining parts, and so on 
he is not carrying on trade or business, he is only properly developing 
and realising his land.^ 

Estates — Sale of — Receipts from — 

The assessee company was incorporated with the primary 
object of acquiring, developing and turning to accoimt certain 
concessions in German Sonth-West Africa which included, 
(i) mineral rights, (ii) railway rights, and (iii) the right to the 
freehold of some 3,000,000 acres of land to be selected by the com- 
pany. The company had power under the concession to transfer 
any or all of its rights to other persons or companies, and in par- 
ticular had the right to turn the land granted to it to any account 
it might think most beneficial for its interests, though it was 
understood between the company and the German Government 
that the colonisation of the country should he encouraged by the 
sale of land to settlers. From time to time throughout the life 
of the company sales of land were made to settlers and consider- 
able tracts were also sold to other companies. The proceeds of 
the land sales were always carried to capital account, but the 
profits made on the sale of shares received from one of the com- 
panies in consideration of land transferred to it was distributed 
by way of dividend. Apart from the acquisition of the original 
concession, the company never purchased for itself any land or 
land rights. Reid, that the profits derived by the company from 
sales of land were not of a capital nature and should he taken 
ijito account in computing for income-tax purposes the profits 
arising from the trade, adventure, or concern in the nature of 
trade exercised by the company. 

“The question that we have to determine is whether the moneys 
derived from these sales of land fall into income or are to be treated as 

capital of the company The conclusion that I come to on 

reading the documents presented to us is this — ^that there is no definite 
segregation of the moneys received from the sales of land for the purpose 

of capital In the Hudson’s Bay Coy. v. Stevens what. . . 

... is decided by the Court is this, that inasmuch as the Commis- 
sioners found the facts and had drawn the inference negativing the fact 
that the company were carrying on a trade in buying and selling land, 
therefore they were not liable to income-tax for such profits or gains by 
the sale of land; they are not derived by trading or carrying on business 
but by the sale of an old possession. 


(1) C. S. Sand v. The Alherni SanSi Coy., Std., 7 Tax Oases 629-30. 

(2) Per Pollock M.fB fhew v. South-West Afriea Company, Ltd., 9 Tax 

Cases 141.' I y ; 
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In 1870 tiie State of Alabama raised a loan for tbe purpose of 
constructing a railway. In 1876 the State def aiiltecl and transferred to 
certain trustees for the benefit of bondholders certain lands. The trus- 
tees were to sell the property ^ pay 10 per cent, of the proceeds to the State 
till the State had received ail interests paid by it on the bonds before the 
default^ and to distribute the balance amongst the bondholders. 

At the end of 10 years all bonds not presented or surrendered were 
to be barred from the benefits of the trixst and to carry no claims against 
the State. A Company was formed with the object of putting into a 
marketable form the interests of the bondholders who had surrendered 
the bonds. The capital of the Company was 10,000 Preferred A Shares 
of £10 each, to be subscribed at par, and 26,000 Deferred B Shares 
of £1 each to be issued fully paid, 2-B Shares being given as bonus on 
each A share subscribed for. The bondholders were given the first option 
of subscribing for the Preferred Shares and they were also given the 
choice of surrendering to the Company their interest in exchange for non- 
interest-bearing Instalment Certificates equal to the amount of the bond 
plus accrued interest thereon plus 3-B Shares for each bond. 

Of the original issued capital 56 per cent, belonged to bondholders 
and 44 per cent, to others. After paying off the State, 70 per cent, of the 
net proceeds from the sale of lands was applied in paying off the Instal- 
ment Certificates and 30 per cent, in paying dividends on A Shares and 
redeeming them at par. By 1886 the State had been fully paid off. 
The interests of all bondholders except those who had not surren- 
dered the bonds within the 10 years' limit had also been acquir- 
ed by the Company. Also an American Company had been formed 
to hold the trust lands in place of the trustees whose term had 
expired and the whole of the shares in this American Company had been 
allotted to the assessee Company. The assessee Company purchased cer- 
tain other lands to develop the trust property. In 1904 all the Preferred 
Shares had been paid off and by 1912 two-thirds of all the Instalment 
Certificates had been repaid. In that year, however, further Deferred 
Shares were issued and the capital thus raised was used in paying off the 
bulk of the remaining Instalment Certificates. 


Held, that the Company was carrying on a trade. 

The Hudson Bay Co,, Ltd. v. Stevens,'^ and Band v. The Alberni 
Land Company, Ltd.,^ distinguished. 

Per Bowlatt, J. — ''There were these lands in the hands of the bond- 
holders, it is not as if a band of speculators outside the bondholders had 

come and bought these lands the bondholders themselves 

as individuals said: ' let us take these lands from the body 

which we are, and we can get some other people to come in with us 
. , . . we ourselves can put up some more money, and we will take 
these lands, and give for them certain preferential rights, .... 

. . We will not launch out widely ... . . . but will 
launch out. We will embed the realization of these lands in ^ 
an undertaking, wMeh must be wider than the bare realization, with 

( 1 ) 5 Tax Cases'; 4^4.'*' 7 ' ■ . . . 

(2) 7 Tax , 
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the minimum of niirsing and the minimum of necessary expenditure 
which a landowner himself might be inclined to indulge in.’ 

Securities— Sale of — Surplus— When taxable — 

Per Lord Dunedin in Commissioner of Taxes v. Melbourne Trust? 
. . . . . “In the present case the whole object of the company was 

to hold and nurse the securities it held, and to sell them at a profit when 
convenient occasion presented itself. 

“Their Lordships therefore come to the conclusion that there is 
ample evidence here that the company is a trading company and that the 
surplus realized by it by selling the assets at enhanced prices is a surplus 
which is taxable as profit. . . . .” 

Goal bing’s — Sale of— Receipts from— Not Income — 

Certain bings of colliery dross which had been lying on 
an estate for many years were disposed of by the land owner to 
various parties who contracted to remove the whole of the dross 
within a limited period (3 J months). 

Held, that the pajnnents were capital receipts and not 
profits. 

Per Lord Cullen. — “It is not suggested that Lord Belhaven traded 
in bings; .... the transaction was a contract of sale of the con- 
tents of a capital asset consisting of the bing and the price received . . 
. . . represented merely a change in the form of. . . . capital.”® 

Land — Sale of — Unpaid purchase-money — Interest on — ^Income — 

The Hudson Bay Company owned large tracts of land in 
Canada and from time to time sold plots or blocks of land to 
purchasers desiring to take up and occupy land for settlement in 
that country. The company entered into agreements with pur- 
chasers unable to provide the whole purchase-money in one sum, 
under which the purchaser paid a certain sum down when the 
contract w’-as signed and the balance by equal annual instalments, 
each with interest calculated on the balance of the purchase- 
money remaining unpaid. The company agreed on completion of 
payment of the purchase-money and interest to convey the land 
to the purchaser, and meanwhile permitted the purchaser to 
occupy the land until default be naade in payment of the sums of 
money agreed upon, in which case it reserved the right to cancel 
.and determine the agreement and to re-enter xapon or to resell 
the lands, all payments theretofore made on account being forfeited 
to the company. Held, that the interest on unpaid purchase- 
money was income and not capital.^ 


(1) The Alabama Coal, Iron, Land and Colonisation Co,, Ltd,, y, Mylam, 11 Tax 
Cases 232. 

(2) (1914) A. C. 1001. 

(3) Roberts v,. Lord Belhaven*s Mmmion, 9 Tax Cases 501.. 

(4) Hudson Bay Co. v. Thew^ 7 Tax C^e 206. 
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Premium— MMug Lease— Eent— Royalty ■ 

^ Salami ’ or preiiiiiim paid at the beghiiiiiig of 
lease, for a long period represents Hie .pnrel'iase price of an .onp 
aiid-ont sale of the property and .the sum received is A^apitaE 
and not ‘ iiieome .But ‘ rent ^ or ‘ royalty ’ paid periodically is 
■"i..ncoine.^ . . * ' .' 

BEsiness closing down — Sale of stock — Capital or income — 

,, Whether the realisation of the value of stock of a business 
whieli is closed down is a capital receipt or a profit is a difficult 
question. It really depends on the question — when does a busi- 
ness which is being closed down cease to be a business wliieli is 
being carried on! The answer clearly is that the whole thing 
depends on the circiimstanees of each case. That is to say, it is 
largely a matter of fact to be determined by the incoBie-tax autho- 
rities. 

Per Lord Atkinson, — trader who wishes to retire from busi- 
ness may wind up his business in seYerai ways; he may sell his concern 
as a going concern, or he may auction off his stock. But there is another 
way quite as eft'ectiial, and that is by continuing to carry on his business 
in the ordinaiy wmy, but not replenishing Ms stock which he has accu- 
mulated as it is sold. Then he will leave himself with no stock, and, 
therefore, he can retire from business. But the fact that he realises 
stock in the process of carrying on the trade as he has hitherto done will 
effectuate both purposes. 

See also per Lord Phillimore in Doughty v. Commissioners of Taxes 
(a Privy Council case) 

' ‘Income-tax being a tax upon income, it is well established that 
the sale of a whole concern which can be shown to be a sale at a profit as 
compared with the price given for the business, or at which it stands on 
the books, does not give rise to a profit taxable to income-tax. . , It is 
easy enough to follow out this doctrine, wdiere the business is one wholly 
or largely of production. . . Where liowever a business consists. , . 

entirely in buying and selling, it is more difficult to distinguish between an 
ordinary and a realisation sale, the object of either case being to dispose 
of goods at a higher price than given for them. , . The fact that large 

blocks of stock are sold does not render the profit obtained anything dif- 
ferent in kind from the profit obtained by a series of gradual and smaller 
sales. This might even be the case if the whole stock was sold out in one 
sale. Even in the case of a realisation sale, if there were an item which 
could be traced as representing the stock sold, the profit obtained by 
that sale,, though made in conjunction with a sale of the whole concern, 
might conceivably be treated as taxable incomed’ 

See also Martin v. Lowry set out under sections 2 (4) 
and 4 (3) (vii). , ^ 


(1) Raja Shim Pmsad Smgh ,1 q. 

(2) See tT. ani a8. Inland 

12 Tax Oases 303. ■ ■ ; . .'.f.;; . . ' 

(3) (1927) A. 0. ' 
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Mineral lease — Foreclosure of — Compensation paid 

'■j’lie oompeiisatioii paid to a lessee of mineral rights for 
compelling- him to foreclose his lease is a capital receipt. The 
fact that compensation is based on the value of the minerals left 
uinvorked does not make the payment one of an accumulated loss 
of profits. 

Pei' Lord- Buckniaster. — “There is no relation between the measure 
that is used for the purpose of calculating a particular result and the 
quality of the figure that is arrived at by means of the application of that 
test. 1 am unable to regard this sum of money as anything but capital.” 

Per Lord W renbury . — “Is a sum profit which is paid to an owner 
of property on the terms that he shall not use his property so as to make 
a profit ? The answer must be in the negative. The whole point is that 
he is not to make a profit and is paid for abstaining from .seeking to 

make a profit The matter may be regarded from another 

point of view — the right to work the area in which the working was to be 
abandoned was part of the capital asset consisting of the right to the 
whole area demised. Had the abandonment extended to the whole area, 
it would be impossible to contend that the compensation would be other 
than capital. It was the price paid for sterilising the assets from which 
otherwise profit might have been obtained. What is true of the whole 
must be equally true of part. 

This principle was also followed in Guinness Son <& Coy. v. 
Commissioner of Inland Revenue^ .... in which the firm 
who were brewers and whose stock of barley was commandeered 
by the Crown during the War claimed that the profits made on 
the compulsory sale. to Government were not assessable to tax 
on the ground that they were not ‘income’ but ‘capital’ receipts. 
The Irish Court of Appeal upheld the contention (Pirn, J. dissent- 
ing). Pirn, J.’s point was that the barley was part of the circulat- 
ing capital of the company not its fixed capital and that, there- 
fore, the case was more like that of Beynon v. Oyg^ than like the 
Glenboig ease. 

In Commissioners of Inland Revenue v. Newcastle Bretcer- 
ies* however, in which the greater part of the rum imported by 
the firm for blending purposes had been similarly commandeered 
by the Admiralty it was held by Eowlatt, J. that the compensa- 
tion paid was a profit arising from the firm’s trade. The deci- 
.sion of the Irish Court in the Guinness case was deliberately de- 
parted from. The i*easoning of Eowlatt, J. was that in a ease like 

(1) Glenboig Vnion Fireclay Company v. Commissioners of Inland Fcveme, 
12 Tax Oases 427. 

(2) 3 A. T. 0. 686. 

(3) 7 Tax Cases 125. 

(4) 12 Tax Cases 127» " . ‘ . 
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tke' Glefi^oig^mse wlia.t was done was to stop rlie trade and pay 
compeiisatioii' wliereas in the. Suf herknuP ease and the pre- 
sent one all , that happened was ' a eonpmlsory sale ;ot.' a 
portion of the goods and that the fact that tlie sale was compnl- 
sory eoiiM not make any difference. The Court of Appeal eon- 
flimed Eowlattj J.’s judgment. The House of Lords confirmed 
the judgment of the Court of Appeal but considered the Giiinness 
ease. . distinguishable. 

Amauities — ^Eepayment of debt~Not taxable — 

The Secretary of State for India exercised the option of 
purchasing the undertaking of a Railway Company by payment 
of an annuity for a term of years instead of a lump sum. Held, 
by the House of Lords, that income-tax could not be charged on 
the annuity. 

Per Vaughan Williams, L. J. — I assent to a great deal that the 
Attorne^^-General has said about annuities; but it seemed to me that the 
outcome of this argument left him in this position — He could not say 
that every annual sum which was payable under a contract was neces- 
sarily an annuity within the Income-tax Acts. It had really to be admit- 
ted that in any case in which it appeared upon the face of the contract 
that there was a debt existing independently of the contract which gave 
rise to the annual payment, if the annuity or annual payment was, on the 
face of the contract, of such a nature that you could say on reading the 
contract, 'This is not a contract for the purchase of an annuity, it is a 
contract under which a debt is made payable by instalments’ that the in- 
come-tax would not apply in such a ease to the whole sum payable by 
such annual instalments. It is not denied, but that the Income-tax Acts 
would apply and income-tax be payable in respect of so much of the 
annual payment as was not a repayment of an instalment of the antece- 
dent debt, it was not denied — and is not denied in the present case — that 
income-tax is payable upon so much of this annual sum, the annual 
instalment of purchase-money payable by the Indian Government, as 
consists of interest. The whole (iuestion in this case is: Is income-tax 
payable upon that portion of the annual payment which you can discover 
from the very terms of the contract is a mere payment of an instalment 
necessary to complete the payment of an existing debt! In my judgment 
no income-tax is payable in such a case. 

Per Stirling, L. J. — We have express authority in the ease of the 
Nizamis Ouaranieed State Railway Company v. Wyatt^ of the Divisional 
Court for saying that the mere fact that a sum is designated as an annuity 
is not conclusive but that the real nature of the transaction must be 
looked . at. . Now if we look at the real nature of the transaction here, 
these so-caUed annuities are simply annual payments of equal amount, 


(1) 12 Tax Cases’ 4?. 

(2) 4 'Tax Oases- -621'. 
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being instalments of a debt, and are made up partly of principal, partly 
of interest, calculated at a particular rate. On the face of the contract, 
therefore, it appears that each annual instalment contains piincipal money 
and a portion of interest which can be readily ascertained by a competent 
actuary. It seems to me, therefore, that in that state of things we are 
right in following the principle which I take to be laid down in Foley v. 
FletcheF that the wmrd “annuity”, under those circumstances, is not to 
be read in such a umy as to make capital taxable. ... . Now the 

difficulty which 1 certainly felt in the case arises from this: that it is 
said (and forcibly said) by the Attorney-General: “If that be so, then 
in the ease of every terminable annuity which has been purchased for 
value the same thing occurs, and you ought, if you logically follow out the 
principle, to say that each annual payment of that annuity ought to be 
split up between capital and interest and the only portion which repre- 
sents interest ought to be taxed.” I feel the full force of that remark; 
but it seems to me that the cases are not the same. Those are cases of 
purchase of annuities, where investment has been made in that form of 
property, and the legislature in so many words has said that that is to be 
taxed; and it is recognised in this very case throughout that an annuity 
of that kind is taxable. And I in no way depart from that. The ease 
to which I have referred seems to me to show that it is a different matter 
where it appears, on the face of the transaction, that the so-called annuity 
is not a thing of that kind, but simply represents instahnents of an exist- 
ing debt. 

Per Mathew, L. J. — “Annuity”, in the ordinary sense of the ex- 
pression, means the purchase of an income. It generally involves the con- 
version of capital into income, and, reasonably enough, where the buyer 
places himself in that position, the Act of Parliament taxes him; he is 
taken at his word, he has got an income secured in the "way I have men- 
tioned. Now, has such a case any analogy whatever to the present? It 
appears to me, none. Here was a sum of money, a lump sum, stipulated 
for in the first instance, which was to represent the capital outlay. If 
that money had been handed over to those who were entitled to it, it might 
have been invested, ought to have been invested, and probably would have 
been invested, and, if invested, the income of it woidd be taxable and not 
the principal sum. Now that sum representing the capital outlay is by 
the terms of the contract a sum that may be paid off by what is called 
(unfortunately) in the contract an annuity. It really meant “by annual 
instalments.” 

Per the Lord Chancellor . — I do not at all say that the question is 
not surrounded by some difficulties. I think it is. The loose use of the 
word “annuity” undoubtedly renders a great many of the observations 
that have been made by the Attorney-General and Solicitor-General very 
relevant to the question under debate. Still, looking at the whole nature 
and substance of the transaction (and it is agreed on all sides that we 
must look at the nature of the transaction and not be bound by the mere 
use of the words) I cannot doubt that in this contract (it cannot be denied 

(1) 3 H. & N. 769. , ' ■ .. r , _ , 
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that what was done. and agreed to was in that sense under a contract: but 
imdoubtedlj^ this is not the ease of a purchase of an annuity, it is a case 
in which under powers reserved by a contract one of the parties agrees to 
buy from the other party what is their property) I cannot doubt, I say; 
that wdiat is called an ''annuity’' in the contract between the parties and 
in the Statute was a mode of making the payment for that which, by the 
hypothesis on wdiieii I am speaking, had become a debt to be paid by the 
Government. If it w^as to be a debt paid by the Gioverniaent, it intro- 
duces this consideration: was it the intention of the Income-tax Act ever 
to tax capital as if it was income! I think it cannot be doubted, both 
upon the language of the Act itself and the wdiole purport and meaning 
of the Income-tax Acts, that it never was intended to tax capital, as 
income at all events. 

Under the circumstances, I think I am at liberty so far to analyse 
the nature of the transaction as to see w^hetlier this annual sum which is 
being paid is partly capital, or is to be treated simply as income, and I 
cannot disagree wdth wdiat ail the three learned Judges of the Court of 
xippeal pointed out, that you start upon the inquiry into this matter 
with the fact of an antecedent debt wdiich has got to be paid; and if these 
sums, wdiicli it cannot be denied are paidiy in liquidation of that debt 
which is due are to be taxed as if it wms income in each year in which it 
is being exacted, the result is that you are taxing part of the capital. As 
I have said, I do not think it wms the intention of the Legislature to tax 
capital and, therefore, the claim as against those sums fails. 

My lords, as I have already said, I do not think it is a matter on 
which one can dogmatize very clearly. There is no doubt that w^hat has 
been pointed out is true, that in one sense the Legislature has, in the 
sense in wdiich I have used the wmrds myself, taxed capital. Where you 
are dealing with income-tax upon a rent derived from coal, you are in 
truth taxing that which is capital in this sense, that it is a purchase of the 
coal and not a mere rent. All I have to say upon that and other illustra- 
tions of the same character is this, that the income-tax is not and cannot 
be, I suppose from the nature of things, cast upon absolutely logical lines, 
and that w^hicli justifies the exaction of the tax under these circumstances 
is that the things taxed have either been or have been by construction by 
Courts held to be wdiat has been specifically made the subject of taxation; 
and my answ^er to an argument derived from those circumstances here 
is, that looking at the wmrds here used and the word "annuity” used in 
the Act, I do not think that this comes within the meaning which (using 
the Income-tax Acts themselves as the expositors of the meaning of the 
word) is intended to hit at by the word "annuity” w^hich is the only w^ord 
that can be relied upon here as justifying what would otherwise be to my 
mind a taxation of capital.^ 

Eoyalty— coal— Capital or income — 

_ . Fet Mukerjeef J, ^The case v. Fletcher^ is an authority 

for. the. proposition that Fhere is made repayable by 
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periodical instalments, none of the instalments is chargeable -with income- 
tax; where, therefore, the purchase-money of an estate is made payable 
by periodical instalments, although each instalment may, in substance, 
partially consist of interest, the periodical instalments are not liable to 
be assessed with income-tax. This principle was adopted by the House 
of Lords in the case of Secretary of State for India v. ScoUe} There the 
Secretary of State had power by contract to purchase a Railway, paying 
for the purchase the full value of all the shares of the company with the 
option of paying instead of a gross sum an annuity for a term of years, 
each instalment of the annuity representing in .substance an instalment of 
the purchase-money and interest on the amount of the purchase-money 
unpaid. The House of Lords affirmed the decision of the Coirrt of Appeal, 
Scoble V. Secretary of State for IndWy that, as capital could not be 
taxed as income, income-tax was not pa3^able upon that part of the annuity 
which essentially represented capital. In this very case Lord Halsbury 
L.C. pointed out that where w'e are dealing with income-tax upon a rent 
derived from coal, we ai’e in truth taxing that which is capital in this 
sense, that it is a pui’chase of the coal and not a mere rent. The Lord 
Chancellor further observed that the income-tax is not and cannot be, 
from the nature of things, cast upon absolutely logical lines, and to justify 
the exaction of the tax, the things taxed must have been specifically made 
the subject of taxation. We are, therefore, brought back to the question 
whether ‘royalty’ is income wuthin the meaning of the Income-tax Act. 
The term “income” is not defined in the Act, and the explanation given 
in section 3, clause (5) that it means income and profits accruing and 
arising or received in British India, does not throw much light upon the 
question. The word “income” however is, to use the language of Sir 
George Jessel in In re Euggins,^ as large a word as can be used to denote 
a person’s receipts, and it seems to me that it is wide enough to include 


a royalty received from a mine. The nature of a royalty was examined 
J. at some length by Lord Denman, C. J. in Beg v. Westbrook and Beg v. 
Everist*; it appears to have been contended in that case that it is alto- 
gether wrong in principle to consider the royalty as rent, because it is 
a sum paid not for the renewdng produce of the land, but for severed 
portions of the land itself. The learned Chief Justice answered this argu- 
ment by observing that the occupation of a mine is only valuable by 
removal of portions of the soil, and whether the occupation is paid for in 
money or in kind, is fixed beforehand by contract or measured afterwards 
by the actual produce, it is equally in substance a rent, inasmuch as it is 
the compensation, which the occupier pays the landlord for that species 
of occupation; which the contract between them allows. As pointed out 
by Lord Denman, this would not admit of an argument in an agricultural 
lease, where a tenant was to pay a certain portion of the produce, which 
would be admitted to be in all respects a rent service with every incident 
to such a rent. The same view was adopted in substance by Sir Charles 

(1) (1903) A. C. 209; 4 Tax Gases 818. 

(2) (1903) 1 K. B. 494. 

(3) (1882) 51 L. J. 936, 938. 

(4) (1847) 10 Q. B. 178; 74 B. B; 248.' 
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Abbott, C. J. in King v, AUwmd^ and by Lord Biaekburn in Coltmss Iron 
Company y. Biackr Lord Blackburn referred to the observations of 
Lord Cairns m. Gowan v. Christie tlmt a mineral lease, ^vlien properly 
considered, is in reality a sale out-and-out of a portion of the land, but 
remarked that this did not justify the inference, that no income-tax should 
be imposed on the rent reserved on a Biinerai lease. The distinction be- 
tween a price paid down in one sum for the out-and-out purchase of the 
minerals forming part of the land, and the rent and royalty which con- 
stitute, in reality, a payment by instalments of the price of those minerals, 
is intelligible, though it not he quite logical, thus affording an illus- 
tration, of Lord Haisbury’s observation in Quinn v. that law 

is not necessarily a logical Code and is not always logical at all. The 
view I take I’eceives some support from the definition of the wvorcl ^'in- 
come’’ as given in the Oxford Dictionary, Vol. V, page 162. Income is 
defined to be ^'that which comes in as the periodical produce of one’s 
work, business, lands, or investments considered in reference to its amount 
and commonly expressed in terms of money, annual or periodical receipts 
accruing to a person or corporation. ’ ’ The same view of the matter 
appears to have been adopted in the American Courts, in which it has 
been held that the term ‘ income ’ includes a sum accruing as royalty under 
an oil lease of land granted in consideration of a royalty of part of the 
oil : see In re WoodhumCs Estate,^ In the case of a mine, the rent may 
be (a) a fixed sum; (h) a certain annual sum; (c) a royalty on the 
amount of minerals extracted payable at fixed intervals or times; (d) such 
a royalty, but not less in the aggregate than a fixed amount each year 
(as in the lease produced in the present case) ; and (e) such royalty and 
a covenant to mine a certain minimum amount or pay royalty thereon. 
But whatever form the consideration for the lease may assume, the money 
or thing wdiich is paid for the occupation of the mine, though it is in one 
sense a jjreferred debt, is in its essence rent and has all the qualities there- 
of : see Raynolds v. Barna^^ where it wms held that money received as 
royalty from a mine wms ‘‘income^" and distributable as such and not 
as a part of the corpus of the estate, because roy’^alty is the most appro- 
priate word to apply to rental based on the quantity of coal or other 
mineral that is or may be taken from a mine (see also a number of 
similar eases collected in Barringer and Adams on Mines, pp. 9-15). I 
must hold consequently that the royalty received by the plaintiff' is 
'income' within the meaning of Act II of 1886 J 

Annuity — ^Patent — ^Sale of — Receipt from — 

A, a non-resident alien, gave to B, an English Company, 
the right to sell and manufacture certain articles by a secret pro- 

. ‘ (l)„(Xm),6 B. & 0. 277. ^ 

(2) (1881) 6 App. Cas. 315, 335. 

(3) (1873) L. B. 2 H. L. (8e.> 273. ‘ • 

(4) (1901) U. C. 495, 506. 

(5) (1891) 21 Am. St. Bep. 932. A ' , , . . 

(6) (1893) 55."3Ped/'^Bap. 7%80O. : /‘I " 

(7) Mamndm g4 o. 257. 
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cess in return for a payment of a percentage on the gross receipts 
from sales. Before paying the amount to A, B deducted the 
income-tax due thereon. Held that B was entitled to do so. 

Per PhilUmore, J. — This case is not like Scoble’s case^ or the case 
of Foley v. Fletcher;-^ because there is no first ascertaining of a lump sum 
and it is an arrangement under which no lump sum is apportioned to the 
annual payment, and I cannot help noticing— whether the argument car- 
ries force with me or not, it certainly did seem to carry force with the 
House of Lords — that the process by which the annuity was ascertained 
in that case was a process which involved in the first instance the finding 
of a lump sum. To my mind it can make no difference but it obviously 
made a difference wdth the House of Lords in the case of ScoUe v. Secre- 
tary of State for Indm and if it does make a difference in the opinion of 
the highest tribunal I must pay attention to it. I find here there is no 
such fact. Therefore upon the Avhole I think this is an annuity.® 

In India B could not deduct the tax; but the income in ques- 
tion wmuld be taxable. 

Patents — Sale of — Consideration for — Payments in instalments— 

The British Dye Stuffs Corporation gave an American 
Company the right to exploit its patents and secret processes in 
certain territories. In return the Corporation received £25,000 
a year for 10 years. Held, that the annual payments were in- 
come and not the repayment in instalments of the purchase price 
of a capital asset. 

Per Rowlatt, J. — “It is one of those eases that just depends really 

on how’ you look at it It is really using this property if you 

like and taking an annual return, for it roughly corresponds probably 
to its average life, and not a sale once and for all of a capital asset.” 

Per Bankes, L. J . — In the Court of Appeal; “I do not myself 
think that the method of payment adopted in carrying through a trans- 
action is very much a guide of the true nature of the transac- 

tion. I read this agreement taking it as a whole as a trading conven- 
tion The amount which is payable by the one company to the 

other is not in truth and in fact the purchase price of part of the property 
of the English Company, but it is only a method of arriving at the value 
of the processes and patents 

Patents — Sale of — Consideration for — Shares in another company — 
Lump sum paid — 

A company sold the patent rights it had to twm Companies 
in Japan and America respectively in consideration of a lump 


(1) (1903) 1 K. B. 494 ; 4 Tax Cases 618. 

(2) (1858) 28 L. J. Ex. 100; 3 H & N 769. 

(3) Delage v. Nugget Polish Co^ (1905) 92 L. T. 682. 

(4) British Dye Stuffs CorpomUm y* Vom^mion^^ of Inland Bevenue, 3 A.T.C. 
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sum payable by 10 equal instalmeHts plus a royalty in tlie former 
case and in eonsicleralion of a certain share in the American Com- 
pany in the latter case. Held by the Court of Ap])eal (reversing 
the decision of Eowlatt, J.) — 

(1) That it was a question of fact — to l)e decided by the 
Commissioners — ^whether the company was trading in patents 
or merely realised their capital rights in their i)atents. 

(2) That the Commi.ssi oners had ample evidence before 
them to arrive at a finding. 

(3) That the High Court could not interfere with the deci- 
sion. 

(4) And that even on merits the findings of the Commis- 
sioners were light, vis., that the money apart from the royalty 
was ‘capital ’.C 


Patents — Sale of — Royalty — ^Dependent on profits — ^Income^ — 

The assessee was joint inventor and jointly entitled to 
letters patent in respect of certain appliances which were manu- 
factured and sold, under a license from the assessee and his co- 
inventor, by a company of wdiich they were the sole directors and 
shareholders. In conjunction with the eomxiany they agreed to 
sell to another company, inter alia, (a) the said inventions, letters 
patent and all rights appertaining thereto, and (b) the goodwill 
of .the company, in consideration of a sum of £750 payable as to 
£300 by three instalments of £100 each and as to the balance of 
£450 by a “royalty”. There was no liability to super-tax in res- 
pect of this payment of £750, which was a capital receipt. The 
purchasers also agreed to pay by way of additional considera- t 

tion a “further royalty” of 10 per cent, upon the invoice price 1 

of all machines constructed under the said inventions and sold 


during a period of ten yeai's. Held, that the “further royalty” 



did not constitute part of a capital sum but I’epresented a share 
of the profits of the purchasing company and formed part of the 
income of the assessee and that, as such, it had been correctly 
included in the assessment to super-tax made upon him. 

Per Rowlatt, J . — I do not think there is any law of nature, or 
any invariable principle, that because you can say a certain payment is 
considered for the transfer of property, therefore it must be looked upon 
as the price in the character of principal. It seems to me that you must 
look at every case, and see what the sum is. . A man may sell liis property 
for a sum which is to be paid in instalments, and when you see that that is 
the case, that is not income or iny payt of it— that was the case of Foley 
V. Fletcher.^ may sefi: what is an annuity, that 

WT — , 

(1) mm gj-Tax Oases 520. 
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is to say lie causes the principal to disappear and an annuity to take its 
place. If you can see that that is ivhat it is, then the Income-tax Act 
taxes it. Or a man may sell liis property for what looks like an annuity, 
but you can see quite well from the transaction hliat it is not really a 
transmutation of a principal sum into an annuity, hut that it is really 
a principal sum the payment of which is being spread over a time, and is 
being paid with interest, and it is all being ealeulatecl in a way familiar to 
accountants and actuaries, although taking the form only of an annuity. 
That was ScoMe’s Oase^ when you break up the sum and decide what it 
really was. On the other hand a man may sell his property nakedly for 
a share of the profits of a business, and if he does that, I think the share 
of the profits of the business would be undoubtedly the price paid for his 
property, but still that would be the share of the profits of the business 
and would bear the character of income in his hands, because that is the 
nature of it. It was a case like that which came before Mr. Justice Walton 
in Chadwick v. Pearl Life Insurance Company.- It was not the profits of 
a business, but a man was clearly bargaining to have an income secured 
to him, and not a capital sum at all, namely, the income which corres- 
ponded with the rent which he had before. 

I therefore think that what one has to do is to look and see what 
the sum payable really is. I think that (assessee) is right in this sense, 
that the ascertaining of an antecedent debt is not the only thing that 
governs it. It does not govern it by magic, but it is a very valuable guide 
in a great many cases, undoubtedly. Here, when we look at it, I do not 
think there is any difficulty in seeing what was intended. The property 
was sold for a certain sum, and in addition the vendor took an annual 
sum which was dependent, in effect, on the volume of business done ; that is 
to say, he took something which rose or fell with the chances of the busi- 
ness. I think, when a man does that, he does take an income — ^that is 
what it is. It is in the nature of income, and on that ground I decide 
this case.® 

Patents — Guaranteed Royalty — Not Capital receipts — 

By an agreement between an inventor and a company form- 
ed to develop Ms patents the inventor was guaranteed a minimum 
royalty for a specified period. 

Held, that the guaranteed payments were not capital re- 
ceipts but income to the inventor. 

Per Bowl aft, J. — “It is not the case of paying a purchase price by 
instalments. ’ ’* 

Patent — Consideration for — 

The assessee and another were joint inventors of synchro- 
nising gears which were patented both in the United Kingdom 

(1) 4 Tax Oases 618. 

(2) (1905) 2 K. B. 507, 

(3) WUliam John Jones t, Vopimissioiners of Inland Hecenue^ 7 Tax Oases 310. 

(4) Wild T. lomies^ 9 Tax Cases '392. , , . ■ 

I— 36 :: 
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and in the U.S.A. The inventions were used liy the Governments 
of both countries during the wav; and nllimately the inventors 
were given £70,000 by the British Government ami £15,000 by the 
United States Government for the use of the patent. The 
assessee claimed that the payments were capital and not liable 
to tax. Hehl, by the House of Lords that, in view of the fact that 
the corpus of the patent had not been given up by the inventor 
and that the Royal Commission for Awards had fixed the com- 
pensation at the probable reasonable royalty for four years, 
the payments represented royalties for four years and were there- 
fore taxable as income.^ 


Leasehold — Sale of — Receipt from 


A owned the leasehold of a property subject to a ground- 
rent of £300. The property was sublet to B for a gross rent of 
£1,625. A contracted to sell his interest to B by two deeds. The 
first deed assigned to B the property for the remainder of the 
lease subject to the payment of the ground-rent to the landlord, 
the consideration being the payment of £1,000 by B to A. Under 
the second deed B agreed to pay to A £1,625 per annum by quar- 
terly payments for the remainder of the term of lease. No sum 
was settled in lump as the price of the property. Held, that the 
quarterly payments were income and not capital. 

Per Walton, J . — It is obvious that there will be cases in which it 
will be very difficult to distinguish between an agreement to pay debt by 
instalments and an agreement for good consideration to make certain 
annual payments for a fixed number of years. 


In the one ease there is an agreement for good consideration to 
pay a fixed gross amoixnt and to pay it by instalments ; in the other there 
is an agreement for good consideration not to pay any fixed gross amount 
but to make a certain or it may be an uncertain number of annual pay- 
ments. The distinction is a fine one and seems to depend on whether the 
agreement between the parties involves an obligation to pay a fixed gross 
sum.^ 

Land — Price of — Received by local authority from Company — 

Under an agreement between a local authority and a com- 
pany the authority purchased the site and erected the buildings 
required for generating electricity and the company fitted up 
the plant; for the undertaking. The company received the pro- 
fits but paid the authority every half-year the amount paid in the 
previous half-year by the authority, in repayment of the debt in- 
curred byHhe authority in availing the land and erecting the 


( 1 ) ConstantiniesM Vaises “7S0. " 

(2) Chadwick v. B. 607. 
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buildings. Held, that the half-yearly payments made by the 
company were not capital.^ 

Liquidation- — ^Assets distributed — Capital — 

A firm held shares in a number of single ship companies. 
On the sale or loss of its ship each company Avent into voluntary 
liquidation and its surplus assets, including reserves set aside out 
of profits, and other undivided profits, both accumulated and cur- 
rent, were distributed. Held, that on the liquidation of a company 
undistributed profits can no longer be distinguished from capital 
and that the portion of the distributed assets, representing un- 
divided profits, was not liable to taz.^ 

Per Pollock, M. R . — “ These sums have not been distributed to 
the shareholders as dividends. The voluntary liquidation has deprived 
the directors of the power of declaring a dividend. The rights of the 
CroAvn and the subject must be governed by what is and not what might 
have been. Further it is a misapprehension, after the liquidator has 
assumed his duties to continue the distinction between surplus profits 
and capital.” 

Per Atkin, L. J . — ” But (the liquidator) has no power to capitalise 
or decapitalise, to distinguish in his distribution between capital and in- 
come. His duty is simply to distribute assets In fact (the 

shareholder) receives his share of the joint stock, as L. J. Serutton said 
in the Blott Gase^ not income of the property but the property itself.” 


There are suggestions by the Court of Appeal in the course 
of argument in Commissioners of Inland Revenue v. Wright* that 
the decision in the Burrell Case might not apply to the payment 
of arrears of dividends by liquidators. The decision in the 
Burrell Case has been got over in the United Kingdom by amend- 
ment of the law ^ — see Finance Act of 1927. 

Advances — ‘One-man’ companies — ^Whether capital or income — 

The assesses Avas the sole director and Avas in complete 
control of a limited company, of which the whole of the share 
capital, consisting of 2,500 £10 shares had been allotted to him 
in 1911 as part of the consideration for the sale to the company 
of his business. Of these shares, 2,499 had been continuously 
held by him until September, 1917, when the company was volun- 
tarily wound up. The one remaining share had been given to a 
former employee, from whom it was purchased in May, 1917, by 
the assesses ’s daughter. The company had made considerable 
profits during the years 1911 to 1917 but had declared no divi- 


(1) Surbiton Urban District Comoil v* Callender Cable Construction Co,, (1910) 

J. P. 88. ■ 

(2) , Commissioners of Inlm^ Meteme v, Burrell, 9 Tax Cases 27. 

(3) 8 Tax Cases 101. . 

(4) 11 Tax Oases 181. 
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dends, the profits made up to 1916 having been accumulated and 
used for the purposes of the business. In the year 1916-17 the 
company, under the authority of its Memorandum of Association, 
had advanced to the assessee without interest and vuthout security 
various sums, amounting in the aggregate to £6,531, which in the 
company ’s balance-sheets were descidbed as “ Loans or Advan- 
ces ”, and these moneys were utilised by him to purchase War 
stock in his own name. In winding up the company’s affairs 
in 1917 the Liqtiidator had not required the assessee to repay to 
the company the sums in question, but had taken them into account 
in determining the share of the assets to which the assessee was 
entitled. An assessment had been made upon the assessee upon 
the basis that the payments, amounting to £6,531, made to him 
by the company in the year 1916-17 were in fact not “ Loans or 
Advances” but constituted income received by him. Upon appeal 
the Special Commissioners had found as facts {inter alia ) — 

(i) that the company was a properly constituted legal en- 
tity; 

(ii) that it had power to make, and did make, loans to the 

assessee ; 

(iii) that such loans did not form part of the assessee’s 
income; and they accordingly discharged the assessment. 

On appeal to the High Court Mr. Justice Eowlatt ordered 
the case to be remitted to the Special Commissioners on the ground 
that they had not found as a fact whether the business had been 
carried on by the company or whether it had really been carried 
on by the assessee to the exclusion of the company. . . . . . 

The assessee appealed against Mr. Justice Kowlatt’s order re- 
mitting the case to the Special Commissioners. Judgment was 
delivered by the Court of Appeal against the Crown, with costs, 
their Lordships holding that by their findings of fact in the case 
stated the Special Commissioners had by implication found as a 
fact that the business was carried on by the company and not by 
the assessee.^ 

The importance of this decision lies in its emphasis on 
such questions being questions of fact, i.e., whether a company 
is really doing the business of an individual, the company being 
a mere cloak, whether the loans are genuine loans or merely de- 
vices to distribute profits and evade income-tax. 

‘One-man’ Company — ^Loans — 

The assessee was the controlling shareholder of five private 
li mited companies. From time to time he withdrew sums of 

(1) CominisBioners of Inhnd r, gO, 


money from each company, which were sliown as ‘ loans ’ in the 
accounts of the companies. The loans were not secured by any 
document, there was no provision for the repayment of interest 
and the companies did not pay any dividends. One of the com- 
panies was liquidated voluntarily through the assessee as liqui- 
dator who did not settle the accounts with the shareholders but 
simply took over the business in the style of a firm and did not 
repay the loans taken by him. The Special Commissioners held 
that the loans in question Avere not genuine loans and should be 
assessed as income of the assessee. Held, that there was evi- 
dence before the Commissioners to support their finding of fact.^ 

Private Company — Loans written off — ^Whether income of shareholder — 

In a private company the assessee and his brother held all 
the ordinary shares and by virtue of the articles the company 
was entirely under their, control. For some years the company 
had paid no dividend on the ordinary shares though it had made 
large profits. On the other hand it had made large loans to 
the two brothers. Under the articles the company could lend 
money; and it Avas conceded by the CroAAUi that the loans were 
hona fide loans. On 31st December, 1919, the brothers owed 
the company about £283,000; and the company had large accumu- 
lated profits. The brothers wanted to Avrite off the loans but were 
advised by Counsel that a reconstruction Avas necessary for the 
purpose. Nevertheless on the advice of their auditor the com- 
pany Avrote up the values of their assets by £226,000 and trans- 
fered this amount to a newly opened General Reserve to which 
they also transferred £57,000 from the undivided profits. To 
the other side of this reserve they transferred the loans so that 
the reserve automatically Amnished. The Special Commissioner 
held that in effect the profits had been distributed as far as they 
could go (ie., £117,000) to meet the sum of £283,000. Held re- 
versing the decision of the Special Commissioners that the Avrite 
ofi; of the loans did not effect a distribution of the profits. 

Per Bowlatt, J . — Of course if a General Eeseiwe Fund had been 
created in effect, and allowed to live beyond its birth, it would have ap- 
peared in the next balance-sheet simply as a. liability against the whole 
body of assets and if that had been draded, say as a bonus dividend, and 
if a bonus dividend had been divided to that amount, that bonus dividend 
undoubtedly would have been good so far as the Aindivided profits existed 
to satisfy it. It would not have gone against the general reserve in 
particular; it would merely have been taken oxit of the assets of the 
company and it aa'ouM have been good so far as there w^ere profits to meet it. 
But it seems to me perfectly clbar that these people had no intention Avhat- 

(1) Jacobs V. Commissionert of Sevenue, 10 Tax Cases 1. 
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ever of dividing their undivided profits up to the hilt. . . . What they 

purported to dOj in perfectly clear terms, was this : We are going 

to create a fund to give to these people, to treat as belonging to these 
people, in order to cancel their loans against us. We are going to create 
a particular fund. We are going to do it by writing up the assets to the 
tune of ii226,00G. We are going to put into it profits to the tune of £57,000.'' 
I cannot conceive how it can be said that the action of dividing whatever 
profits there might be beyond the £57,000 can be attributed to them. . 
.... . Now supposing that the loan had been exactly of the same 
amount as the amount that was obtained by the inflation in the valuing 
up of the assets, and they had said, ''We will carry to General Reserve 
Account the amount by which we inflated the assets. We will leave the 
exact amounts of the loans and we will carry to the Reserve Account 
the amounts of the loans too and so cancel them." Could it then have 
been said, " Well, although they have said nothing whatever about pro- 
fits, and are simply seeking to cancel the loan against the inflation of their 
fixed assets, they are to be taken noUntes volenfes as having distributed 
the undivided profits, though they never hinted that they wanted to 
disturb the profits of the company in the smallest degree! I do not 
think it would have been said. On the other hand .... supposing 
that the loans had amounted to just the same amount as the amount which 
they were taking from the profits, and they had not inflated the assets at 
all . • • • would have been the strongest possible case for the 

Crown. They have mixed the two together. . , . Now am I to hold 
that the Commissioners were entitled to dissect this combined fund, so to 
speak, and attribute £57,000 — because I do not see that they could do 
more — to the cancellation of the loan!" 

There is another fact which in my judgment just turns the scale. 
They sought to cancel these loans altogether. I am conceiving the possi- 
bility that they cancelled them to the tune of £57,000 by the division of 
profits. But the loans were not owing by the two brothers equally. The 
£57,000 has got to be apportioned between them somehow ; either it has got 
to be said that the loans were written off equally in point of amount, but 
not equally in proportion, or I have got to say that there has got to be a 
distribution of profits, not on the footing of equality between the shares, 
because the brothers had the same shares, but giving a greater dividend 
to one brother in order that he might have a proper proportion of his loan 
written oil Whichever you do, you have to mould the transaction into a 
shape that the people never intended it should bear. Non constat that 
they would have written off any of the loan if they could not write it all 
off; non constat that they would have written it off unequally as re- 
gards proportion; non constat that they would have written off equally 
as regards proportions and therefore unequally as regards amount. It 
seems to me that in the result I cannot hold that it is open to the Com- 
missioners to say that they can treat this transaction as necessarily having 
the effect of a distribution of profits, I can quite understand that when a 
series of acts are clone and are called bjr a wrong name, you can apply 
the right name to them and the Court is not to be constrained by language ; 
but it does seem to me here that what is sought to be done and has been 
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clone has gone beyond that and the Commissioners have taken it upon 
themselves to say that one set of facts shall be another set of facts.’- 
•' The Court of Appeal, following Miles v. New Zealand Al- 

ford Estate Go? affirmed Rowlatt J.’s Judgment. The point stress- 
ed by that Court was that the debts due by the shareholders had not 
been validly cancelled, i.e., the Directors still owed the loans to 
the company since there was no consideration in return for which 
the loans could have been cancelled. 

Sir D. M. Petit formed four private limited companies, 
each with a capital of between 30 to 40 lakhs, and owned all the 
.shares excepting 3 preference shares (of Es. 10 each) in each 
company, these three shares being held by his subordinate em- 
ployees. Sir D. M. Petit paid for the shares allotted to him by 
agreeing to make over to each company a block of shares and 
securities of other concerns which he held, but as a matter of 
fact he did not so make over the shares, each company, at the 
time of its formation, appointing him or his nominee as trustee 
for itself to hold the shares on its behalf and allowing him to keep 
the shares without formal transfer to the company, until the 
company should call upon him to do so. The shares were in Sir 
D. M. Petit’s name. When he received dividends and interest, 
book entries were made in each company crediting them with divi- 
dends and interest on securities, giving Sir D. M. Petit loan at 6% 
without security or voucher. Neither capital nor loan nor interest 
was ever repaid. The memorandum of each company contained 38 
objects bxrt the companies did nothing beyond receiving dividends 
and giving loans to the assessee. This continued for six years, 
^ dming which period no dividend was declared by these four 
^ companies. 

Held, that the Income-tax Officer could enquire into the 
genuineness of one-man companies, though he should not 
start with the presumption that they are simulacra or shams, 
end that in this case there was evidence to Justify the finding 
that the loans were not genuine. Held also, that a formal trans- 
fer of shares is not in itself conclusive proof of the ownership of 
shares.’* 

Guaranteed profits— 

Profits received by a company from an independent gua- 
rantor guaranteeing to the shai'eholder a certain dividend are not 
the profits of the company, the latter being merely the veliiele for 

handing over the guaranteed money to the shareholders.^ But 

^ ^ ^ " 

. . (1) Eall V, Commissioners of Inland Jdevemief 11 Tax Cases. 

' ' (2) 32 Ch. D. 283. 

(3) Sir B, M, Petit r. Commissmier of Income-tax^ 2 I, T, C. 255. 

(4) In re south Llanharran €olUer$f 12 Cli. D. 503, 
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where there is no such outside guarantee profits recei¥ed by a 
company in the course of its business even though held in trust 
for debenture-holders, etc., are profits of the company,^ 

Annuity— Guaranteed— Ear marked for sinking fund— Income and not 
capital' receipt— 

The Nizam’s (Tovernmeiit guaranteed a company which 
constructed a railway in Hyderabad an annuity for 20 years of 
5 per cent, on the issued share and debenture capital, to be ap- 
plied in paying interest on such capital and in forming a sink- 
ing fund for the redemption of the debentures, subject to provi- 
sions for repayment of the sums paid, with interest, out of pro- 
fits earned. Held, ilrat the whole annuity, including the sums 
applied to sinking fund, was chargeable with duty.*^ 

Foreign remittances — Capital or income — Question of fact — 

An insurance society invested sums in Australia ; interest 
accruing was retained abroad and invested; principal moneys 
periodically repaid to the Society ’s agent in Australia were mixed 
with other moneys in his bank account, and after varying inter- 
%^als of time corresponding amounts were remitted to Scotland. 
Held, that such remittances are not to be treated as remittances 
of capital but of interest. It is a question of fact whether it is 
capital or interest. 


Per the Lord President , — When however the question is whether 
particular remittances, the real origin and character of which as capital or 
interest are not definitely established should be regarded as consisting of 
capital or of interest the fact that the amounts w^ere entered in the 
accounts .... and treated as income in this country may be ad- 
missible evidence upon that qucvstion. It further appears to me that 
under the circumstances indefinite remittances to this country must 
be x>i'csumed to consist of interest, not of capital so long as the amount 
of capital remitted to Australia for investment still remains invested 
there.” 

Per Lord 31cLaren . — But where a capitalist company as in the 
present ease has invested large sums for a period of 15 years in a colony 
and has an agent employed not only to receive interest but also to receive 
the capital of the investment when paid up and to reinvest it, even if un- 
appropriated remittances are made to this country, I think every one would 
agree that they must be dealt with according to the ordinary course of 
business and these remittances must be presumed to be paid in the first 
place out of interest so far as they are income and in the second place 
out of . principal or capital. I think, that rule results from the fact that 


(1) Commissioners of Inland Beweme yJcUy of Buenos Ayres Tramways, 6 

A. T. c. m ^ ‘ 

(2) Blake v* Imperial BramUan 58, followed; Nimm^s 

Qmranteed State Mailway Co, f, iVyatt, 't 
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no prudent man of business will encroeh upon his capital for invest- 
ment when he has income uninvested lying at his disposal. 

Per Lord Chancellor, — The mere nicknaming the sum received and 
ascribing to it, because it is so named, the character of capital and not of 
income cannot defeat the right of the Crown to have the tax levied upon 
that which in substance and truth is profit earned abroad but brought to 
this country. 

Per Lord Shand. — The question is . . . . one of fact. The 
amount of money which was sent out by the company as capital remains 
in Australia. It has been gradually increased and not diminished. The 
moneys that have come home were therefore in the nature of interest.^ 

In Murugappa CJiettiar v. Commissioner of Income-tax^ the 
Madras High Court held on the authority of the ease of Scottish 
Provident Institution v. Allan that money remitted to the head- 
quarters of a firm in British India from its foreign branch must 
prima facie be presumed as having come out of profits rather than 
as a remittance of capital and that the burden of proof was cast 
upon the assesses to show the contrary. 

Dividend Equalisation Fund — Eeceipts from — ^Income — 

Several directors of a limited company of whom the asses- 
ses was one held between them all the ordinary shares therein. 
Each year for 5 years in succession, the company set aside out of 
profits certain sums as a reserve fund to be at the complete dis- 
posal of the directors for the time being, and in particular as a 
provision for equalising dividends. On the retirement or death 
of any director a proportionate share of this “ Dividend Equali- 
sation Fund ” was payable to him or his legal representatives. 
Some years later, the company authorised the directors to distri- 
bute the Fund among the ordinary shareholders “ as a funded 
debt payable at the option of the directors in cash or in fully 
paid preference shares at par ”, and four days later the directors 
resolved to pay the Fund in cash and to credit the amount to which 
each shareholder (director) was entitled to his loan account with 
the company, but no special arrangement was made as to interest 
on the amounts so credited or for their redemption by the com- 
pany, The directors’ loan accounts were used for crediting their 
fees, dividends and interest, and they were in the habit of with- 
drawing varying amounts therefrom from time to time. 
Interest was allowed on these accounts at 5 per cent, for two 
years, and thereafter at 6 per 'cent. 

Held, that the Dividend Equalisation Fund was receivable by 
the directors as income on th,e passing of the resolution authoris- 

; , (1) Scottish 4 4 Oases 591. , ' 

(2)2 1,1.0.139.^ ‘ ’i" ■” ' ■ 

'. 1-^7 ' ■ ■; ■ 
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ing the distribution of the Fund and that the assesses ’s share of the 
Fund was therefore properly included in computing his total in- 
come for super-tax purposes.^ 

Special dividends— Obligation to purchase shares with them — ^Income, not 
Capital — 

To enable a particular director to withdraw from the 
management of a company it was arranged that the remaining 
shareholders, of whom the assessee was one, should be placed in 
a position to buy the greater part of his shareholding. In order 
to provide the remaining shareholders with funds for this pur- 
pose the directors recommended that £45,000 should be distri- 
buted out of the profits of the company by way of special divi- 
dend, and the retiring director further agreed to apply the special 
dividend on his own shares and the cash received for their sale in 
taking up £45,000 debentures in the company. A few days later 
the company declared, out of accumulated profits, special divi- 
dends on ordinary and preference shares amounting to £60,000 
in all, or £45,000 after deduction of income-tax. Prior to the pass- 
ing of the resolution the assessee signed a letter authorising the 
directors to use his portion of the special dividend in payment 
of the consideration money for such of the retiring director’s 
shares as were purchased by him, and similar letters were signed 
by the other shareholders. With three exceptions the existing 
shareholders, including the assessee, duly applied their portion 
of the dividend to the purchase of shares from the retiring direc- 
tor, who in turn duly took up and paid for £45,000 debentures 
in the company. 

Eeld, that the transaction was in no sense a capitalisation 
of profits, Jhat the special dividend was receivable by the share- 
holders as income, and that the arrangement, whether binding or 
not, to apply it in the purchase of other shares in the company, 
could not affect the liability to tax.^ 

Profits — Share of — ^Accumulated— , 

See Hawley v. Commissioner of Inland Revenue^ set out 
on page 236. . 

Interest on securities— Sales ‘cum’ interest — ^Whether income of 
vendor or purchaser — 

Under a contract of sale dated 29th November certain se- 
curities of a company were sold together with accrued interest. 

(1) Commissioners of Inland Bevetme ir. Mott, 8 Tax Cases 101, distinguished; 
Commissionerfi of Inland Me'venue v* Doncmter^ 8 Tax Cases 623. 

(2) i?oe V. Commissioners of Inland Beveme, 8 Tax Cases 613. 



The actual transfer was made on 14th December. The books of 
the company were closed from 16th to 30th November; and the 
interest was paid by the company to the vendor, who made it over 
to the purchaser under the Rules of the Stock Exchange. 

Held, that the interest was the income of the purchaser and 
not of the vendor.^ In the hands of the latter it would have been 
a capital receipt. This point arose in the following case in which 
stock was sold cum interest and it was held that the interest was 
included in the price. 

Per Bowlatt, J . — “The truth of the matter is that the seller does 
not receive ‘interest’ and ‘interest’ is the subject-matter of taxation. He 
receives the price of the expectancy of interest and that is not the subject 
of taxation. You cannot put the case without relying on the theory that 
the interest accrues de die in diem. If that could be said, it would be at 
any rate correct in point of figures and economics but that cannot be 

said The point of course is that there is no guarantee that 

when the due time comes the purchaser will get the interest. So many 
contingencies might intervene. It follows from this that what the vendor 
gets is part of ‘capital’ unless his circumstances are such that he is held 
to trade in such securities or shares.”^ 

Sales ‘cum’ dividend — 

On the 25tb November, 1919, the assessee purchased certain 
shares in a company for a sum exceeding their par value by £50, 
the excess being expressed in the contract to be paid “to cover 
the portion of the dividend accrued to date.” On the 13th May, 
1920, a dividend of 10 per cent, free of income-tax was declared 
and paid by the company for the year ending the 28th February, 
1920. .... The assessee contended that, of the dividend so 
receivable on his shares, £50 plus income-tax {i.e., £71 in aU) 
should be treated as capital in view' of the terms of the contract 
of purchase. 

Held, that the transaction was in substance an ordinary 
one of purchase of shares, and that the sum of £71 in question 
could not be excluded from the assessee ’s taxable income.® 

Sales ‘cum’ dividend — Sale after declaration of dividend — 

The assessee arranged with a financial corporation for the 
sale at a price of £3 per share of the whole of his shareholding, 
comprising 79,920 out of the total issued ordinary share capital 
of 80,552 £1 shares, in a company of which he was the Managing 
Director. One of the conditions of the proposed purchase was 

(1) Commissioners of Inland Movmue v* Sir John Oakley , 9 Tax Cases 582. ^ 

(2) Wigmore v. Thomas Summersm # Sons, 9 Tax Cases 577. 

(3) Commissioners of Inland Meveme y, Forrest, 8 Tax Cas^ 704# 
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that, prior to the transfer of the shares, the assessee, through 
his controlling interest in the conapany, should make the company 
declare out of the balance of its undivided profits a bonus or spe- 
cial dividend of 10s. per share on its ordinary shares, the proceeds 
of which should he held by the assessee as part of the agreed 
purchase price. The company duly declared such bonus or spe- 
cial dividend free of income-tax, and free also of super-tax up to 
a sum not exceeding £6,000 should a claim upon any shareholder 
for the latter tax arise by reason of the receipt of the bonus. The 
assessee received from the company two months later, a payment 
of £39,960 in respect of the bonus or special dividend on his shares. 
The terms of the agreement for sale were first included in a 
written document a month after he received the special dividend. 
In that document the purchase price was stated to be £2.10 per 
share, hut it was also stated that the assessee was entitled to, and 
had previously received, the bonus or special dividend of 10s. 
per share, which had already been declared. 

Upon an appeal by the assessee the Special Commissioners 
held that the sum of £39,960 and the income-tax applicable thereto 
constituted part of the purchase price of the shares and did not 
form part of the assessee ’s total income upon which he was liable 
to super-tax. 

Held, that the evidence before the Special Commissioners 
did not Justify the conclusion of fact that an enforceable agree- 
ment for sale had existed between the parties prior to the written 
agreement and that the bonus or special dividend therefore form- 
ed part of the assessee’s income and had not been received by 
liim on behalf of the purchaser.^ 

Special provisions have been made in the United Kingdom 
in the Finance Act of 1927 in order to check the avoidance of 
super-tax by sales cum. dividend. 

Accumulated dividends — 

Mr. Bason was a substantial shareholder in a group of 3 
private companies, which' pooled their profits. A resolution was 
passed by the Directors of one of the companies that, after a divi- 
dend of 10 per cent, had been paid, IjSrd of the balance of profits 
should be given as a bonus to the working Directors. Mr. Bason ob- 
jected to the resolution and brought a suit.' The money intended to 
be paid to the Directors was kept in suspense ; and finally as a com- 
promise the company, with the consent of the Directors, paid 


(1) CommisiAoners of Inland llevmtt 0 y. Wraj 1 .le Bernard Sanderson, 8 Tax Oases 


ACT XI OF 1922. 


293 




Mr. Bason one lakh of rupees as his share of bonus. It was 
held that this was merely an accumulated dividend paid out of 
accumulated profits.^ 

Super-tax — Free of — Income or capital — 

In the above case of Sanderson £6,000 was paid by the com- 
pany on account of the super-tax payable by Sir F. B. Sanderson 
and the question was raised whether the amount was his 'income’. 
Eeld, that it was part of the purchase price of the shares sold by 
him and not received by him in his capacity as shareholder and 
therefore not chargeable to any tax. 

Per Bowlatt, J . — “ One cannot look at it as a dividend; it is not 
one. It is not a percentage on the shares . . . . it is with reference 
to an unascertained sum. (As to ‘unascertained’ — ‘you cannot declare 
a thing free of super-tax which would only come on next year, if it will 
please Parliament and to an amount in the pound which will please Par- 
liament.’). . • . . He was not entitled as against the company at 

any time to have his £6,000 It simply was a statement that 

the company would do what was anticipated. . . . . This money 
came to him under and because of the execution of and not lefore the 
agreement. . . . 

Isolated transaction — Profit from — Capital or Income — 

A company carried on business as Coal Merchants, Ship 
find Insurance Brokers, and as sole selling agent for various 
Colliery Companies. In the latter capacity it was part of the 
company’s duty to purchase waggons on behalf of its clients. 
The company made a purchase of waggons on its own account 
as a speculation and subsequently disposed of them at a profit. 
It was contended that, this transaction being an isolated one, the 
profit was in the nature of a capital profit on the sale of an in- 
vestment. Held, that the profit realised on this transaction was 
made in the operation of the company’s business and was pro- 
perly included in the computation of the company’s profits. 

Per Sankey, J . — “To begin with, the waggons were not bought 
as plant and machinery for the purpose of the appellant company’s trade. 

. . . . They were — I do not like to use for a moment in this connec- 
tion the word ‘capital’ — no part of the capital bought for the purpose 
of the appellant company’s trade and I do not think that the purchase 
price of the waggons when sold ever formed part of the capital of the 
business. It is expressly found that they had nothing to do with the 
purchase and sale of the waggons. Then it is admitted that these wag- 
gons were purchased for the purpose of resale I do not think 

(1) Sason v. Vommissimer of Xfutome-tax, (Cal.) uareported. 

(2) Commissioner of Inland Mevmw r. Sanderson, 9 Tax Cases 80. 
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that it is possible to say that the mere fact that it was an isolated transac- 
tion at once takes it out of the category of chargeable property. I think 
in most cases an isolated transaction does not fall to be chargeable but I 
think you have to consider the transaction and you cannot bring it down 
as a matter of law without regard to the circumstances that in this ease 
the £2,500 (the profits on the resale of waggons) is not chargeable. . . 

. . Although it is perfectly true that the transaction began with one 

purchase and ended with one sale, that I think is only a coincidence.”^ 

Hired out goods— Sale of-^urplus from— Whether profits or capital— 

A company manufacturing waggons used to hire out some 
of the waggons. Later on it sold the waggons and the question 
arose whether the profits from the sale of waggons were ‘profits’ 
or ‘capital’. The company claimed that hiring waggons was a 
separate business from selling waggons and that profits from 
selling outright the former class of waggons were an accretion of 
capital. Held by the House of Lords that the surplus was trading 
profits, as there was only one business.^ 

Interest— Dividends wrongly paid — ^Not taxable — 

In in re National Bank of Wales^ it was held that when a 
former director repaid the liquidator with interest the amount of 
dividends wrongly paid out of capital, the interest was not tax- 
able as it was of the nature of damages. 

Interest — ^Included in damages — ^Part of damages — Capital receipt — 
Interest which is taken into account in settling the amount 
of damages is not ‘interest’ but part of damages, i.e., it is a 
capital receipt and therefore not chargeable to tax.* 

Compensation — Cancelled contracts — 

To decide whether compensation for cancelled contracts 
is capital or revenue, one must look at the intrinsic nature of the 
business. In the course of business one enters into a great num- 
ber of contracts, some of which are fulfilled, some broken and 
others terminated. So long as the assessee has no less power 
than other persons to terminate his contracts upon terms mutu- 
ally acceptable, e.g., if he does not enter into a restrictive coven- 
ant preventing him from undertaking other contracts, the com- 
pensation for closing a contract is merely the price paid for im- 
mediate freedom in the course of business from the responsibility 
for executing the particular contracts, and not the price received 
as compensation for a burden thrown on the assessee not to 

(1) T. Beynon # Co,, Ltd. v, Ogg, 7 Tax Oases 125. 

(2) Gloucester Bailway Carriage Coy. v. Commissioners of Inland Eeveyiue, 

12 Tax Cases 720 ' . v, , , 

(S) (1899) 2 

(4) Commmiomrs of Inland Memnue % Bakawtinef 3 A* T. C. 716. 
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carry on tlie trade. It was held accordingly that the compensa- 
tion received by a ship-bnilder for the cancellation of contracts 
to build certain ships was not a capital receipt.^ 

See also John Smith S Sons v. Moore, ^ set out under sec- 
tion 10 (2) (ix). 

Following Hall v. Commissioners of Inland Revenue,* Sar- 
gant L. J. said in Short Bros. Case.^ “ You cannot stop at one 
definite period and say : ‘ Here was a contract; the contract must 
be looked upon as an equivalent to the sale or purchase of an 
annuity, payable at fixed dates, of a definite amount, and there- 
fore any sum received in lieu of the contract being carried out 
must be looked at as a capital sum received for the surrender of 
the annuity ’ 

A company running steamships had a running contract 
for the supply of coal. OAving to the reduction in the number of 
ships it found itself with too much coal and transferred the 
benefit of the coal contracts to another company in return for 
a premium. It was contended that this premium was a capital 
receipt arising out of the sale of a contract and that it was a 
casual transaction. Held, that the receipts were trading receipts.^ 
Per Rowlatt, J . — ■“ On the facts I think this is simply a case of a 
person who is bound to buy a certain amount of consumable stores, who 
over-buys it, and is lucky enough to dispose' of these consiunable stores 
which he has got in the Avay of his business in relief of his business at a 
profit.” 

The assessees who were chalk merchants and owned quar- 
ries entered into a contract to supply chalk to a person for ten 
years and had under the contract to have a wharf for the load- 
ing of chalk. The contract was subsequently cancelled and the 
assessees received compensation which they used for writing 
down the value of the wharf on their books. The wharf was 
not required for their other business. Held, following the case 
of Short Bros. v. Commissioners of Inland Revenue, that the com- 
pensation was really a new foi'm of profit in lieu of that under the 
contract and therefore a trading receipt and not a capital receipt.'’’ 
Stock — Purchase of — Undervaluation — 

A company acquired for £25,000 the assets of another com- 
pany in liquidation. The assets stood in the books of the latter 


(1) Short Bros, v. Commissioners of Inland Mevenuey 12 Tax Cases 95,^. 

(2) 12 Tax Cases 266. 

(3) (1921) 3 K. B. 152; 12 Tax Gases 382. 

(4) George Thonvpson 4‘ C'o. v. Commissioners of Inland Bevcnue, 6 A. T. C, 

(5) Commissioners of Inland Menenue v* Northfleet Coal and Ballast Co.^ 6 
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at £75,000. The £25,000 Avas apportioned between various items, 
£5,625 being taken against stock. Stock was taken and the actual 
value was found to be £12,798. The question was whether this 
difference between £12,798 and £5,625 was taxable as profit. 

Held, by the Scottish Court of Session that the difference 
\/as not taxable, as no one could tell what was the exact price 
paid for each asset and there was only one alternative so far as 
stock was concerned vis., its real value.^ 

Bent dependent on capital and interest— Deduction of income-tax from- 

A local authority raised a loan and purchased a tramway. 
The loan was repayable in half-yearly instalments with interest 
spread over thirty years. The tramAvay was leased to another 
local authority for such a rent as should enable the lessors to 
repay the principal and interest of the loan in thirty years. The 
lessees claimed that they could deduct income-tax from the pay- 
ments made by them whereas the lessors claimed that the net pay- 
ment due to them after deduction of tax if any was such a sum as 
would repay the loan in thirty years. Held, that the contention of 
the lessees was correct.^ That is to say the payments w’ere income 
and not repayments of capital in instanlments. 

Debenture — ^Trust deed — ^Payment of interest — Whether capital or 
income — 

Under a debenture trust deed arrears of interest had to be 
paid before the principal. A debenture-holder having commenced 
an action, the Court directed that the trusts should be given 
effect to. The rates of interest on the debentures varied. The 
Court distributed the funds from time to time to the debenture- 
holders in proportion to the amounts due to them for interest. 
These funds consisted of rent and royalties from which income- 
tax had been already deducted. Afterwards the assets were sold 
and the Court was asked to make a final distribution. It was 
contended that the payments already made to the debenture- 
holders were payments of capital. 

Held by Parwell, J., that as the debenture-holders did not possess 
the same interests and the deeds provided for payment of interest before 
principal, the debenture-holders could not waive their rights under that 
provision in the absence of agreement of all the debenture-holders, al- 
though the provision was inserted in the deed for the benefit of the 
debenture-holders, and that the payments made must be in accordance 


(1) Craig {Kilmarnock), Ltd. v. Cowpereimdi% 51 Se- L* E- 321. 

(2) Poole Corporation v. Bournemouth Corporation, (1010) 103 L. T. 828. 
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with the terms of the deed and that income-tax must be deducted from 
such payments as had not already borne the tax.^ 

In another case of a similar debenture trust deed in which 
there had been similar default and the Court had ordered the 
carrying into execution of the trusts it was held on the facts of 
the case and on the construction of the orders directing payment 
that, as it was clearly to the benefit of the debenture-holders 
that the payments should be appropriated to principal, they 
ought to he so appropriated without putting the payees to their 
election and that no income-tax should he deducted.^ 


Application of Act. 


(1) Save as hereinafter provided, this Act shall 
apply to all income, profits or gains, as 
described or comprised in section 6, 
from whatever source derived, accruing or arising, or 
received in British India, or deemed under the provisions 
of this Act to accrue, or arise, or to be received in British 


India. 

The Act applies to all income from whatever source it is 
derived if it accrues or arises or is received in British India, or 
is, under the provisions of the Act, deemed to accrue or arise or 
to be received in British India. The tax is, therefore, payable 
on all income arising or accruing in British India whether the 
recipient resides in British India or not. The tax is also paya- 
ble in respect of income received by a resident in British India 
irrespective of whether it accrued or arose within or without 
British India. Tax is also payable in respect of income which 
is “ deemed under the provisions of this Act to accrue or arise 
or to be received in British India.” The particular cases where 
income is “deemed under the Act to accrue or arise or to be 
received in British India ” are specified in section 4 (2), section 
7 (2), section 11 (3), and section 42, (Income-tax Manual, para. 
14.) 


Scope of this section — 

The marginal note against section 3 is ‘ charge of income- 
tax’ and that against section 4 is 'application of Act’. Section 3 
defines who has to pay, i.e., every individual, company, etc., on 
what he has to pay, vi^., the income, profits and gains of the pre- 
vious year; and at what rates, vw., the rates imposed by the 
Finance Act every year. Section 4 circumscribes the scope of sec- 

(1) Ee Queensland Lmid m4 v, Martin, (1903) mireportecl* 

(2) Smith V. Law Guarantee and Trust: Society C. A,, (1904) 2 Oh, 569. 
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lion 3 by defining and limiting the nature of the income that may 
be taxed. It is not all income, profits and gains of the previous 
year, but only certain kinds of income that may be taxed. 

History — 

In the Act of 1886 ‘ income ’ was defined as 

“Means income and profits accruing and arising or received in 
British India and includes in the case of a British subject within the 
dominions of a Prince or State in India in alliance with Her Majesty any 
salary, annuity, pension or gratuity payable to that subject by the 
Government or by a local authority established in the exercise of the 
powers of the Governor-General in Council in that behalf.” 
that is, it corresponded partly to section 4 (1) and section 7 (2) 
of the present Act ; and the charging section ran as below : 

“ Subject to the exceptions mentioned in the next following sec- 
tion there shall be paid in the year beginning with 1st April, 1886, and 
in each subsequent year, to the credit of the Government of India or as the 
Governor-General in Council directs in respect of the sources of income 
specified in the first column of the second schedule of this Act a tax 
at the rate specified in that behalf in the second column of that schedule.” 

In the Act of 1918 a separate definition of ‘ income ’ was 
dropped and the necessary changes were made in the charging 
sections. The words ‘ accrue and arise ’ were altered to ‘ accrue 
or arise ’, an important change which has avoided the necessity 
for discussion as to the ditferenee between the concepts ‘ accrue ’ 
and ‘ arise ’. The new charging sections ran as below : 

Section 3 (1). Save as hereinafter provided, this Act shall apply 
to all income from whatever source it is derived if it accrues, or arises 
or is received in British India or is under the provisions of this Act 
deemed to accrue or arise or to be received in British India. 

* * * * « # * 

Section 14 (1). The aggregate amount of an assesses ’s income 
chargeable under each of the heads mentioned in sections 6 to 11 shall be 
the taxable income of the assessee. 

(2) Subject to the conditions hereinbefore set out there shall be 
levied in respect of the year beginning with the first day of April 1918 
and in respect of each subsequent year, by collection in that year and 
subsequent adjustment as hereinafter provided, upon every assessee in 
respect of his taxable income at the rate specified in Schedule I, etc., 
etc 

These sections have been replaced by sections 3 and 4 (1) 
of the present Act and the Finance Act of each year. 

As regards the, effect of.: the in 1922, see notes 
under section 14. : ; ^ 
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‘ Save as hereinafter provided \ — This clearly refers to 
the exemptions under section 4 (3), the exemptions granted by 
section 60, and to special provisions like those which take into 
account the income outside British India, of non-residents in order 
to determine their title to refunds under section 48. 

‘ Apply.’ — The word ' apply ’ is a word of somewhat in- 
definite connotation. It obviously means that income to which the 
Act does not apply shall not be taken into account for any pur- 
pose under the Aet.^ On the other hand, the income to which the 
Act applies can be taken into account for some purpose or other 
defined in the Act. Thus it is not necessary that income to which 
the Act applies should be taxed. It may be taken into account 
merely in fixing the rate of tax — see section 16. 

Income, profits and gains — 

See notes under section 3. Capital receipts are excluded. 
As described or comprised in section 6 — 

There is no special point in the two words ‘ described ’ or 
‘ comprised ’. Both amount to much the same thing so far as the 
object here is concerned. 

From whatever source derived— 

The meaning of this is not clear. A similar phrase is used 
in the law in the U.S.A. and there it has been used in order to 
catch realised appreciation in capital values which is taxed neither 
in India nor in England. The object of the framers of the Indian 
Act is merely to refer to the sources in section 6 ; and in this view 
the words ‘ ‘ from whatever source derived ’ ’ are mere surplusage. 
{See also notes below.) 

Accrue or arise — Meaning of — 

There are at least four different elements in the concept 
‘ accrue ’ — (1) that of time; (2) that of place; (3) that of source; 
and (4) that of the person to whom the income accrues. 

The element of time arises principally in deciding when 
income should be taxed. This question is dealt with in the notes 
under section 13. Once income has accrued, that is, assuming 
rhat the ‘ time ’ factor has been solved, the liability to tax is 
determined by the other three factors only. In practice, however, 
it is more usual to settle the liability to tax with reference to the 
other three factors and then consider the ‘ time ’ element when 
computing the income liable. 

(1) See per Krisliiian, 3 ^ of Jncome4ax v. Arunachalam Chetty^ 
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There is also another aspect of the time element. Section 3 
merely says that a person is to be taxed in respect of his income 
of the previous year, and section 4, that income accruing, etc., 
in British India is to be taxed ; it does not necessarily follow from 
these sections together that the income to be taxed should have 
aecriied to the person in the previous year in British India. 

If t accrue ’ in a place means to be derived from a source 
in or earned in that place, there is no separate element of source 
to be considered. The two elements merge into one. But if it 
means something like a right to receive and nothing else, and 
has no reference to the origin or the source of the income, the 
place of accrual may not be the place where the income origi- 
nates or is earned. 

In all cases, wherever and w’henever income may accrue, it 
must accrue to some person who is the person sought to be taxed. 

As section 4 (1) is worded it takes no account of the person 
to whom the income accrues. All that it requires is that the 
income should accrue or axise or be received in British India before 
it can be taxed. It is the same thing whether the person to whom 
the income accrues is a resident or not. In this respect it differs 
radically from the English law. The only question with which 
we are therefore left is what is meant by accrual in a place. Does 
accrual merely mean receivability in that place or does it involve 
the concept of the income either being earned in that place or 
being derived from a source of income situated in that place ? 

The arguments in support of the former construction are 
the following : — (1) The wmrds ‘ from whatever source derived ’ 
become surplusage if they merely refer to the sources desciibed 
in section 6. The only meaning to be given to these words, if we 
are not to treat them as surplusage, is to construe them as refer- 
ring to sources both within and outside British India. That is 
to say, all income which accrues, etc., in British India is taxable 
irrespective of the location of the origin or source of the income. 
In that case obviously the word ‘ accrue ’ cannot mean earned or 
derived from a source in British India ; and the only meaning to 
be given is that of receivability. (2) Section 42 contemplates the 
‘ accrual,’ outside British India (unless the income accrued out- 
side, there would be no object in ‘ deeming ’ it to accrue inside), 
of income to a non-resident, from ‘ business connection ’ or ‘ pro- 
perty ’ in British Indian Even ‘ huaness connection ’ — ^whatever 
it may mean — clearly connotes that' the source of income if not 
actually or wholly iu British India has either some connection 
with British India or lies partly in British India. The idea of 
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earning— apart from receiving — something outside India from a 
source which is at least partly in British India is somewhat 
difficult to explain. Doubts have been felt whether ‘ property ’ 
in section 42 (1) means the same as ‘property’ in section 9; 
if it does, as the Bombay High Court have said oUter in the 
Songlcong Trust Corporation Case,^ the word ‘ accrue ’ in that 
section cannot mean ‘ earned ’ or ‘ derived Even if ‘ property ’ 
were construed in a wider sense, it would still be the case that 
the source of income, or at least some part of it whether corporeal 
or not, was still in British India whereas the income ‘ accrued ’ 
outside. (3) Sec. 4 (2) also suggests that “ accruing ” refers 
to receivability rather than to the place of origin. In the circum- 
stances we are led to construe ‘ accrue ’ as meaning something 
else than earned or derived. 

On the other hand, (1) sub-section (2a) of section 18 
clearly assumes that salaries payable to a Government servant 
out of India by or on behalf of Government are taxable, ie., they 
‘ accrue ’ or ‘ arise ’ in British India within the meaning of sec- 
tion 4 (1). This is possible only if ‘ accrue ’ means earned. (2) 
The fact that pay, leave salaries and pensions paid out of India 
by the Government of India have been exempted under sction 60 
shows by implication that they are taxable. This is possible only 
if ‘ accrue ’ or ‘ arise ’ is equivalent to ‘ earned. ’ It must be 
admitted, however, that this is not altogether in consonance with 
section 7 (2) which assumes that salary paid to a Government 
servant in India but outside British India does not ‘ accrue ’ in 
British India. This might be reconciled on the footing that sec- 
( tion 7 (2) applies only to salaries which are neither earned nor 
received in British India, e.g., the case of Political Officers accre- 
dited to Indian States. But in that case the difficulty still remains 
— why should it be necessary to exemiA the salary of officers on 
duty outside India! It may be possible to argue that leave sala- 
ries and pensions are in the nature of deferred pay, and that even 
though the officer is neither resident in British India nor receiv- 
ing leave salary or pension in British India the leave salary and 
pension are ‘earned’ in British India. But the case of an officer 
on duty, say, in England is no different from that of a Govern- 
ment servant on duty in an Indian State, inasmuch as in either 
case the income is neither earned (accrues) nor received in British 
India, and it follows that either section 7 (2) or the exemption 
I'. about pay of officers on deputation in the United Kingdom or a 
Colony is superfluous. It is submitted that the latter is super- 
fluous, and also possibly the exemption about leave salary and 
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pension paid out of India to an officer not residing in India. The 
taxation of overseas pay, however, rests on a different footing, 
and there can be no doubt that it is earned in British India. In 
no case however can it be argued that merely because something 
is paid out of funds ultimately met by the Government of India 
the income accrues in British India. The position regarding 
salaries, leave allowances and pensions paid out of British India 
is in a welter of conf vision as will be seen above. (3) The more 
natural meaning of ‘ accrue ’ or ‘ arise,’ and more particularly 
the latter, when used only mth reference to a place and without 
reference to a person or source, is to connote something springing 
up from the place, i.e., from a source in it — see the authorities 
cited in the Judgment of Oldfield, J. in Board of Revenue v. Rama- 
nafhan Chettid The idea of ‘receivability’ is less natural and 
is usually imposed only by the necessity of the context in constru- 
ing a particular Act or Acts, as in the United Kingdom. See 
ColquJioun v. Broohs? 

The expressions ‘accrue’ and ‘arise’ have been construed 
in other countries but these constructions cannot be followed in 
India on account of the difference in the wording of the Acts. In 
Commissioners of Taxation v. Kirk (cited infra), a ease from 
New South Wales, it was held by the Privy Council that ‘accrue’ 
or ‘arise’ meant the same as ‘derived’, but the case was distin- 
guished from English decisions on the ground that the language 
and aim of the United Kingdom statutes were different. In two 
New Zealand cases also — Commissioners of Taxes v. Lovell and 
Christmas and Commissioners of Taxes v. Eastern Extension, 
etc., Telegraph Co. {infra), ‘accrue’ was held to mean the same 
as ‘derived’. On the other hand, in the United Kingdom it was 
held in Colquhoun v. Brooks^ — ^that ‘accrue’ meant only a ‘right 
to receive’ (per Pry, L. J., in the Court of Appeal — ^the judgment 
was reversed by the House of Lords on different grounds alto- 
gether). 

None of these decisions, as already stated, can be applied 
to India. In the Colonial eases the statutes used the word 
‘derived’ more or less as a variant to ‘accrue’ or ‘arise’; while in 
the English law the idea of accruing to a person resident in the 
United Kingdom is prominent. 

In India the meaning of the words has been considered in 
the following cases: — Commissioner of Incom-e-tax v. Ramana- 
than Chetti {infra)— the point in issue being whether income from 
busine ss abroad not remitted to British India ‘accrued’ or 

(2) 2 Tax Cases 490. 
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‘arose’ in British India because the business was subject to gene- 
ral supervision by the owner from British India; Commissioner 
of Income-tax v. Arimachallam. Chetti^ (see section 13), in which 
the point was when income ‘accrued’; and Rogers Pyatt Shellac 
Co. v. Secretary of State^ (cited under section 42) relating to 
profits accruing to a non-resident from business connection in 
British India, in which M. N. Mookerjee J. quoted with approval 
the meaning given in Colquhoun v. Brooks, but there are passages 
in his judgment which show that he inclined to the other view 
also. In Commissioner of Income-tax v. North Anantapur Gold 
Mines, ^ however, in which the company contended that no profits 
arose or accrued in India because the sales were made in England 
and the money received there, the Madras High Court, while re- 
fusing a mandamus to ask the Commissioner to state a case on 
the ground that the High Court had no jurisdiction to do so, in- 
cidentally expressed the opinion that the profits had ‘arisen’ or 
‘accrued’ in India, having regard to the difference in the wording 
of the Indian and the English Acts. See also In re the Auran- 
gabad Mills* and Board of Revenue v. Ripon Press and Sugar 
Mills, in both of which, notwithstanding the location of the head 
office and the control in British India, it was held that the income 
accrued or arose outside British India. These decisions, how- 
ever, do not decide as between the ‘earned’ (or ‘derived’) theory 
and the ‘receivability’ theory. On the other hand, in the Rogers 
Pyatt Case Chatterjee J. thought it. 

“possible to conceive of cases where a property may be. situate in 
British India and the profits thereof may accrue or arise out of British 
India.” . 

On the whole, having regard to the wording of the Indian 
Act, it is submitted that the construction, least open to objection, 
of ‘accrue’ or ‘arise’ in section 4 (1) appears to be to make them 
equivalent to ‘earned’ or ‘derived’. In that case the words “deriv- 
ed from whatever source” in section 4 (1) become surplusage and 
are to be taken merely as reinforcing the meaning of ‘accrue’ or 
‘arise’ as referring to sources in British India. (This phrase as 
already observed has been used in American law but with quite a 
different object, viz., in order to catch the appreciation of capital 
values — which neither under the English nor under Indian law 
is taxable.) In sections 4 (2) and 42, however, ‘accrue’ must be 
construed as suggesting a ‘right to receive’, inasmuch as those 


(1) 1 I. T. 0. 75. 

(2) II. T. 0. 368. 

(3) 1 I. T. C. 133. 

(4) 1 I. T. C. 119. 

(5) 1 I. f. C. 202. 


304 


THE INCOMS-TAX act 


is. 4 (i) 


sections stress the idea of the person to whom income ‘accrues’; 
and there would be no inconsistency between this construction and 
that of interpreting ‘ accrue ’ as being earned or derived when the 
word appears only with reference to the place of accrual and 
without reference to the person to whom the income accrues. 
Section 42 is an exceedingly difficult section to interpret as will 
be seen from the notes and decisions under that section. 

But even if ‘ accrue or ‘ arise ’ in British India be 
construed to mean to be earned or derived from sources 
in British India, the problem is one of difficulty when the profits 
arise from activities partly in and partly outside British India. 
In this connection see the case of Ramanathan Ghetti cited below. 

A somewhat difficult case is that of debts raised by resi- 
dents in British India on which the interest is payable outside 
British India to non-residents. In such cases it is difficult to say 
where the interest is ‘earned’; more appropriately it is where the 
debtor could be sued for the debt or the interest, and the place of 
‘earning’ becomes also the place of the ‘right to receive’. 

It is also a question whether, when the contract is governed 
by foreign law and no suit in respect of it can lie in British-Indian 
courts, and the non-resident is not one of those in respect of whom 
the Indian Legislature has jurisdiction under section 65 of the 
G-overnment of India Act, income resulting from such contracts 
and payable only abroad can be taxed at all, even though such 
income may be said to result ultimately from sources in British 
India or activities there. 


Is interest on the sterling securities of Government of India or on 
the sterling securities issued by English companies carrying on 
business in British India income-tax? — 

Where such interest is received by the debenture or secu- 
rity holder in British India, it is clearly liable to Indian income- 
tax under section 4 (1) ; where, however, it is not received in 
British India, the tax will only be payable under the terms of the 
same section if the interest can be held to accrue or arise there. 
“Accrue or arise” as used in this connection are general words 
descriptive of a right to receive, and in this view the relevant 
portion of section 4 (1) of the Act may be paraphrased by stating 
that the income to which the Act applies is income received in 
British India or income which there is a right to receive in Bri- 
tish India. If this test is applied, interest on the sterling securi- 
ties of the Government of India, if not received in British India, 
will not be chargeable with Indian income-tax; and similarly the 
interest on sterling debentiifes issued by companies will not be 
chargeable if, as is usually the ba|ei tliere is a right to receive it 
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in Eugiaiid. For the purpose of the test it is immaterial iu what 
currency the security or loan and its interest is expressed, and 
consequently the same principle is also applicable in determining 
the liability to Indian income-tax of the interest on foreign (other 
than sterling) debentures. On the other hand, interest on pro- 
missory notes of the Government of India enf aced for payment 
in England is liable to Indian income-tax, since here the right to 
receive payment of interest is a right to receive it in India, and 
the concession by which Government paper can be enf aced fox 
payment of interest in London does not constitute any part of the 
actual contract entered into by Government. (Income-tax 
Manual, para. 15.) 

Accrue — ^Arise — Difference between — 

Under the Indian law as it stands since 1918 it is immate- 
rial whether or not there is any difference between the meaning 
of the Avords ‘accrue’ and ‘arise’ but attempts have been made 
to distinguish between the two. 

“The AA'ord ‘accrues’ seems to be the more appropriate woi’d to be 
used in connection AAuth a periodically recurring right to receive an in- 
come Avhich is usually defined in amount -while ‘arises’ seems to be used 
more appropriately and frequently in connection with a business in wMeh 
rights arise to receive income of a more fluctuating kind and at more \m- 
eertain intervals.”^ “Strictly speaking ‘accrues’ should not be taken 
as synonymous -with ‘ arise ’ but in the distinct sense of growing up by way 
of addition or increase or as an accession or advantage; while the word 
‘arises’ means comes into existence or notice, or presents itself. The 
former connotes the idea of a growdh or accumulation and the latter of 
the groAvth or accumulation with a tangible shape so as to be receivable. 
It is difficult to say that this distinction has been throughout maintained 
in the Act and perhaps the two Avords seem to denote the same idea or 
ideas vei*y similar, and the difference only lies in this that one is more 
appropriate than the other when applied to particular cases. 

‘Deemed’ — 

When a thing is to be ‘deemed’ something else it is to be 
treated as that something else with the attendant consequences, 
but it is not that something else.* When a statute enacts that 
something should be ‘deemed’ to have been done which in fact 
and truth Avas not done, the Court is entitled and bound to ascer- 
tain for what purposes and between AAdrat persons the statutory 
fiction is to be I'esorted to.'* 


(1) Per Sadasiva Iyer, J., ia J^Qard of Hevemic v. Armiachallmij 44 Mad, 
65; 1 L T. 0. 75* 

(3) Per M. N, Maker jee, ^ m Shellac Co. v. Secretary of Biatc, 

I t T* G. S63* ' 

(3) For Cave, J.— JS* v. Mbiiolk Coy., m U J. Q. B, 380. 

(4) Per Joaea, L. J. — parte WaltbUf 17 Oil. I). 756. (Stroud). 
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United Kingdom Law— - 

The relevant parts of Schedule D are as below. The other 
Schedules (for which see notes under section 6) excepting, to 
some extent, Schedule E (which relates to public offices, and an- 
nuities, etc., payable by the Crown or out of the public revenues), 
refer to sources of income in the United Kingdom. 

1. Tax .... shall he charged in respect of— 

(ffl) The annual profits or gains arising or accruing, 

(i) to any person residing in the United Kingdom from any 
kind of property whatever, whether situate in the United Kingdom or 
elsewhere ; and 

(.ii) to any person residing in the United Kingdom from any 
trade, profession, employment, or vocation, whether the same be respec- 
tively carried on in the United Kingdom or elsewhere; and 

(iii) to any person, whether a British subject or not, although 
not resident in the United Kingdom .... from any property whatever in 
the United Kingdom or from any trade, profession, employment, or voca- 
tion exercised within the United Kingdom; and 

( 6 ) 

^ 2. Tax under this schedule shall be charged under the following 

cases respectively; that is to say — 

Case L — Tax in respect of any trade not contained in. any other 
schedule; 

Case IL — Tax in respect of any profession, employment, or voca- 
tion not contained in any other schedule; 

■ * .. # . ■ ■ ■ ■ ■ ■ 

Case IV . — Tax in respect of income arising from securities out of 
the United Kingdom except such income as is charged under Schedule C; 

Case U.— Tax in respect of income arising from possessions out of 
the United Kingdom. .... 

EULES. 

Case I . — The tax shall extend to every trade carried on in the 
United Kingdom or elsewhere. . , . . . 

Case n.— The tax shall extend to every employment by retainer in 
any character whatever .... and to all profits and earnings of 
whatever value arising from employments 

Case TV . — 1. The tax • - • • shall be computed on the full 
amount . . arising in the year of assessment, whether the income 
has been or will he received iU the United Kingdom or not 

2. The foregoing rule shall not ^pply — 

’ (a) to any person who satisfies the Commissioners of Inland 
Revenue that he is not domiciled in the United Kingdom, or that, being 
a British subject,. is. not,, in the UTiif.P.il’ King . 


Case V.~l. The tax in resj)ect of income fi-oni stocks, shares or 
rents, whether the income has. been or will be received in the United 
Kingdom or not. .... 

2. The tax in respect of income from possessions other than stocks, 
shares or rents shall be computed on the full amount of the actual sums 
annuallv received in the United Kingdom from remittances payable in 
the United Kingdom, or from property imported, or from money or value 
so received on credit or on account in respect of such remittances, pro- 
perty, money or value brought or to be brought into the United Kingdom, 
etc. " . . . .” 

The English law, as will be seen, gives rise to various im- 
portant problems. First of all, is a person, whether an individual 
or a corporate body, a resident? This is the primary question 
to be settled. If so, a minor question is, is he ordinarily resident? 
Next, how are we to distinguish between the following classes of 
trade : trade wholly carried on in the United Kingdom, trade car- 
ried on partly in the United Kingdom and partly outside, and 
trade carried on wholly outside ! This is also important because, 
unless the trade is wholly carried on outside, a resident is liable 
to tax on the whole profits, wherever arising, irrespective of its 
being remitted to the United Kingdom. Then, in what circums- 
tances can ‘trade’ be said to be ‘carried on’ or ‘exercised’ in the 
United Kingdom! Is a trade wholly carried on outside, a foreign 
‘possession’! What are ‘securities’ as distinguished from shares, 
etc! and so forth. 

x^s regards ‘residence’ the difficulty has generally been in 
respect of incorporated persons, that is, companies ; and the Courts 
have held that a company resides where its head and seat and 
directing power reside and that it can so reside in more places than 
one. See the cases set out under section 4 (2), (the De Beers 
group). In the Indian law ‘residence’ is not of much importance 
as vill be seen from the notes under that sub-section. 

As regards trade carried on partly in and partly out of 
the United Kingdom, it is a matter of much importance whether 
the business can be separated into two, so that the income from 
the trade outside can be taxed only on the part brought into the 
United Kingdom. There is a large group of cases dealing with 
this problem — The London Bank of Mexico group, infra. 

As to when a trade is exercised in the United Kingdom, 
the question has been of importance in catching foreigners trad- 
ing in the United Kingdom. This is a vexed question with a 
large number of rulings; dealing mth it^^ Sulley v. Attorney- 
General group, infra, ' : y ' 
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Except the decisions about ‘ residence ’ which are not of 
much importance considering the Indian law, the other groups 
of decisions are not directly applicable to India where the pro- 
visions of the law are radically different. At best they can be 
applied only inferentially, due allowance being made for the dif- 
ferent scheme and wording of the Indian Act. 

COLONIAL OASES. 

Mines in New Zealand — Sales in London — ^Taxable in New Zealand- 
Under the New South Wales Income-tax Act, 1895, under 
which income “(1) arising or accruing to any person whereso- 
ever residing, from any profession, trade, etc., carried on in New - 
South Wales” or . . . “ (3) derived from lands of the Crown 
held under lease” or “(4) arising or accruing to any person 
wherever residing, from any kind of property. . . . or from 

any other source whatever in New South Wales”, was taxable, 
it was held in the case of a mining company that won and refined 
the ore in New South Wales but sold the product in England, 
that the profits accrued from business in the New South Wales. 

“The real question, therefore, seems to be whether any part of 
these profits were earned or (to use another word, also used in the Act) 
produced in the Colony. This is a question of fact. 

“At first sight, it seems startling that the ultimate result, in the 
form of profit, of a business carried on (as found by the special case) in 
the colony, is not to some extent taxable income there, but if it cannot be 
brought within the language of the Act that must of coui-se be the result. 
Their Lordships turn to the construction of the Act. The word ‘trade’ 
no doubt primarily means traffic by way of sale or exchange or commer- 
cial dealing, but may have a larger meaning so as to include manufac- 
tures. But if you confine ‘trade’ to its literal meaning, one may ask 
why is not this income derived (‘mediately or immediately’) from lands 
of the Crown held on lease under section 15, sub-section (3) or from some 
other source in New South Wales under sub-section (4). Their Lord- 
ships attach no special meaning to the word ‘derived’, which they treat as 
synonymous with arising or accruing. It appears to their Lordships that 
there are four processes in the earning or production of this income — (1) 
the extraction of the ore from the soil; (2) the conversion of the crude 
ore into a merchantable product; which is a manufacturing process; (3) 
the sale of the merchantable product; (4) the receipt of the moneys aris- 
ing from the sale. All these processes are necessary stages which termi- 
nate in money, and the income is the money resulting less the expenses 
attendant on all the stages. . The first process seems to their Lordships 
clearly within sub-section (3), ahd “the second or manufacturing process, 
if not within % meaning: of ‘trade ’ in su^secti^^ (1), is certainly includ- 
ed in the words ‘any other iwuree whatever’ in sub-section (4). 
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“So far as it relates to these two processes, therefore, their Lord- 
ships think that the income was earned and arising and accruing in New 
South Wales. .... 

“The fallacy of the judgment of the Supreme Court in this and 
in Tindal’s Case^ is in leaving out of sight the initial stages, and fasten- 
ing their attention exclusively on the final stage in the production of the 
income. The learned judges refer to some English decisions on the in- 
come-tax Acts of this country (United Kingdom), which in language, and 
to some extent in aim, differ from the Acts now before their Lordships. 
The language used in the English judgments must of course he understood 
with reference to the cases then under consideration.”® 

Company in London working as Commission Agents to Dairies in New 

Zealand — 

A company carried on business in London as commission 
agents for provisions. It had a salaried employee in New Zea- 
land who had no other business. Every year another servant of 
the company also went to New Zealand to arrange for the busi- 
ness. The business was as below^ The produce was consigned 
to the London company directly by the consignors, who were 
local dairies. Against these consignments, the dairies were 
granted advances through credits in New Zealand banks, open- 
ed by the London company. The London company, however, 
acted only as commission agents, the unsold surplus being return- 
ed to the dairies in New Zealand and the sale proceeds less com- 
mission and expenses being made over to them. Held, that the 
profits of the company were actually made in London and that 
the earlier transactions in New Zealand w'ere insufficient to make 
the profits taxable as profits derived from business carried on in 
New Zealand. The relevant expression in the New Zealand Act 
was ‘derived from business carried on in New Zealand’. 

“One rule is easily deducible from the decided cases. The trade 
or business in question in such cases ordinarily consists in making certain 
classes of contracts and in cai’rying those contracts into operation with 
a view to profit ; and the rule seems to be that where such contracts, form- 
ing as they do the essence of the business or trade, are habitually made, 
there a trade or business is carried on within the meaning of the Income- 

tax Acts, so as to render the profits liable to income-tax But 

the decisions do not seem to furnish authority for going further back, 
for the purpose of taxation, than the business from which profits are 
directly derived, and the contracts which form the e.ssence of that bu,si- 
ness.”® 

(2) Per Lord Davey in CotnmUsionors of Taxation v. Kirh, (1900) A. 0. 588. 

- (3) SuUey V. (1,865) 2 Tax Cases 149; Grainger v. Gough, 

3 Tax Cases 462, followed; and r. Last, 4 T.ax Cases 422, diatinguislied ; 

LoveU and Chnstmas v. Commissionem of Taxes, (1908) A, 0. 47. 
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Intternational Telegraph Company — ^Profits from TelegTams from Port 
Darwin to Madras received through Hew Zealand — Not taxable in 
New Zealand — 

A company with its head office in London owned submarine 
cables and did business — international telegraphy in New Zea- 
land, Australia and elsewhere. In New Zealand the telegraph 
lines belong to the Government who alone can use the lines. The 
Government received messages from the public together with the 
entire charge (5s. 2d. a Avord) and sent the message on to the 
nearest station of the company, after deducting a penny a word, 
being that Government’s share of the message fee. It was claim- 
ed by the New^ Zealand Government that the profits in respect of 
the telegrams were taxable even though the profits did not relate 
to the company’s cables in Noav Zealand (the profits in question 
related to the lines from Port Darwin in Australia to Madras) 
nor Avere receiAmd by the company in Ncav Zealand. Held, that 
the profits from the telegrams from Port DarA\nn to Madras were 
not taxable as there Avas no contractual obligation on the part of 
the NeAV Zealand GoAmrnment to recehm messages on behalf of 
the company and send them to their ultimate destination. The 
profits therefore Avere not received by the company in NeAV Zea- 
land, either by themselves or by agents, nor Avere the cables from 
which the profits in question Avere deriAmd AAfithin NeAv Zealand. 
There Avas no dispute as to the liability of the profits from the 
company’s lines betAveen Nbav Zealand and the adjacent colonies.^ 


CASES IN THE UNITED KINCDOM. 

Exercise of trade by foreigner — 

A firm of NeAv York where it had its principal business had a 
branch in England AAhere one of the partners purchased finished 
goods for exportation to America AA-here the goods Avere sold. 
Held, that the firm did not exercise a trade in the United Kingdom. 

“ WhereA’er a merchant is established, in the course of his opera- 
tions his dealings must extend over various places; he buys in one place 
and sells in another. But he has one principal place in Avhieh he may 
be said to trade, viz., A\here his profits come home to him. That is where 
he exercises his trade. It would be very inconvenient if this were other- 
wise. If a man Avere liable to income-tax in every country in A\'hich his 
agents are established, it would lead to great injustice. 


(1) Cotrimk^io-ners of Tosses v. Mostsrn Mssiension, etc. ' Tclearanh Commiui. 

(1906) A. 0. 526. . A., ■ 

(2) Per Ooekbarn, p,/ J;— v. A^ionep-Gemml, 2 Tax Cases 149. 
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Danish Marine Cable Company — Telegraph messages abroad — ^Exercises 
trade in the United Kingdom — 

A Danish Company had marine cables commixnicating with 
the Covernment telegraph lines in the United Kingdom. The 
company had w^ork-rooms in the United Kingdom. Telegraph 
messages from the United Kingdom w^ere sent over the Govern- 
ment lines and thence through the company’s cables to other 
countries. The United Kingdom Post Office under an agreement 
collected the message fees and paid the company the fees after 
retaining what was due to the Post Office. The company made 
no profits from the land lines in the United Kingdom. Held, 
that the company exercised a trade in the United Kingdom. 

“ Whatever the word ‘ exercised ’ may mean, it certainly includes 
carrying on . . . . and therefore carrying on trade is within that 

word. . . .1 think a carrier who simply regularly undertakes the 

carriage of goods abroad for money paid in this country as part of his 
ordinary business, would be carrying on trade in this country although 
the whole of the carriage was done abroad .” — Per Jessel, M. B. 

“ I think it would in the first place be nearly impossible, and in 
the second place wholly unwdse, to attempt to give an exhaustive definition 
of what is a trade exercised in this country. The only thing that we have 
to decide is whether, upon the facts of this case, this company carry on 
a profit-earning trade in this country. I should say that whenever pro- 
fitable contracts are habitually made in England, by or for foreigners, with 
persons in England, becau.se they are in England to do something for or 
supply something to tho.se persons, such persons are exercising a pro- 
fitable trade in England even though everything to be done by them in 
ox’der to fulfil the contracts is done abroad .” — Per Brett, L. J. (quoted 
with approval by Lord Herehell in Grainger v. Gough) ^ 

“ . . . . Whenever a foreigner, either by himself or through 

a representative in this country, habitually does and contracts to do a 
thing capable of producing profit and for the purpose of producing pro- 
fit he carries on a trade or business .” — Per Cotton, L. J. (quoted with 
approval by Lord Watson in Grainger v. GouglP)? 

French wine firm — Selling in England through a London firm — Trading 
in the United Kingdom — 

A firm of wfine merchants resided and carried on business 
in Prance. The senior partner visited England every year for 
about 4 months, when he saw customers and took orders from 
English merchants. A London firm acted as agents for the 
Pi'ench firm. A room was provided in the office of the London firm 
for the use of the French firm’s senior partner, for which the 
latter paid rent. The French firm’s name was painted on the pre- 

(1) B Tax 'Cases* 46S.- '-r \ /i--. \ v rV;. 

(2) V* 4 , Tax Cases 42B* 
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mises and the firm had its own clerk. The wine ordered and sold 
was shipped from France, and the hills of lading and invoices 
were sent therefrom sometimes to the English agents and some- 
times direct to the purchasers. The English agents collected 
the monies and did such business as was not done hy the senior 
partner during his animal visit. The English firm received a 
commission and not salary. The commission not only covered 
the expenses of the agents hut a guarantee for debts. Held, that 
the French firm exercised a trade in the United Kingdom.^ 

Norwegian Ship Company — Chartering arranged by Glasgow firm — - 
Trading in United Kingdom — 

A company incorporated in Norway had its registered office 
there, in which the share list and books were kept and the share- 
holders’ meetings held. There Avere two Managers, both in Nor- 
way. The company owned a ship, the chartering of which was 
arranged by a Glasgow firm, A\dio received the freight and spent 
it, retaining the balance till required for payment of dividends. 
Held, that the foreign company exercised a trade in the United 
Kingdom.^ 


French wine firm — Selling through an Agent in United Kingdom — 

Trading in United Kingdom — 

A French wine firm had a sole agent in the United King- 
dom, who recehmd all out-of-pocket expenses plus a commission 
on sales. The agent had no other business and his business pre- 
mises were in his own name. He employed travellers as well as 
sub-agents for canvassing orders. The orders when obtained were 
collected by the agent and sent to the French firm, the latter com- 
plying with the orders either direct to the purchaser if the quan- 
tity was large or through the agent who had a small stock in 
England belonging to the firm. The wines were invoiced in the 
French firm’s name as vendors. The goods were supplied from 
France at the purchaser’s risk. The French firm had a banking 
account in London. All gains and losses went to the fii-m and did 
not affect the agent AAdio simply canvassed orders and collected 
the money. Bills and drafts were payable to the order of the 
French firm ; and the agent always sent the bills to them for en- 
dorsement. Held, that a trade was exercised in the United King- 


(1) fUehtm* tr Apihofp0f 2 8,9,, - ^ 

(2) Wingap Y, S Oases ’569, ' ' ' ' 

(8) I^ommcrp Vmm 182. 
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French wine firm — Selling through London firm— Trade exercised 
where contracts made — 

A London firm were sole agents to a French wine firm. The 
prices were settled by the latter. The London firm received an 
inclusive commission on all sales in England (whether through 
the agents or not) out of which they met their out-of-pocket ex- 
penses. The English premises were in the London firm’s name. 
The French firm’s name was ptiblished in the London Directory 
with the English agent’s address. No wine was stocked in Eng- 
land. The wine was advertised by the agents, price-lists and cir- 
culars being issued by them under the authority of the principals. 
The orders were collected and sent to France whence the wine 
was consigned direct to the purchasers in the French firm’s name 
as vendors. Payments were made either in France or through 
the agents in London. The French firm had no banking account 
in England. Formal receipts were sent by the French firm to all 
purchasers. It was conceded by the assessee that the contracts 
were made in the United Kingdom. Held, that the foreign firm 
exercised a trade in the United Kingdom. 

“ Getting the order is the foundation of the trade. . ... The 
making of the contract is the foundation, substance and essence of trad- 
ing To constitute trading in tliis country by a foreign firm 

it is not neee.s.saiy that the payment for goods sold should be made here.” 
— Per Brett, M. B. 

“Trade may be carried on in England without an establishment 
at all .” — Per Lopes, L. J. 

“In the present ease the appellants have an agent or agents resid- 
ing within the United Kingdom, who, according to my conclusion from the 
facts, had the receipt of profits and gains, not, it is true, after they have 
been ascertained as such by the deduction from the gross income of the 
expenses and outgoings, but as a part of the gross sum which is paid to 
them. It is obvious that whatever profits and gains there may be from 
the business exercised within this country, they must be part of the sums 
which are received by the agents, and I think they are not the less in 
receipt of profits and gains because they are in receipt of something else 
as well .” — Per Fry, L. J} 

French wine Merchant — Advertised by an English firm — Supply from 
France — ^Not trading in United Kingdom— 

An English firm acted as agents for a French wine mer- 
chant. The English firm canvassed for orders and sent them 
when obtained to the French merchant who used his discretion in 
executing them. The wine was sold “delivery ex-warehouse” 
in France, the purchaser taking, all the risk and cost of freight, 

(1) Werle # y. Colquhom^ 2 TiU Oases 402. 

^- 1—40 
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ete. Payments were made sometimes direct to the French mer- 
chant and sometimes throngh the English firm. The principaPs 
name appeared in the London Directoiy. Held, that the French 
merchant did not exercise a trade in the United Kingdom. 

Per Lord Hersehell — '' .... In all previous cases, con- 

tracts have been habitually made in this country. Indeed, this seems to 
have been regarded as the principal test whether trade was being carried 
on in this country. Thus, in Erichsen v. Lastd the present Master of the 
Eolls said : ^The only thing which we have to decide is, whether, upon 
the facts of this ease, this company carried on a profit-earning trade in 
this country. I should say that, whenever profitable contracts are habi- 
tually made in England, by or for foreigners, with persons in England, 
because they are in England, to do something for or supply something 
to those persons, such foreigners are exercising a profitable trade in 
England, even though everything to be done hj them, in order to fulfil the 
contracts, is done abroad.’ ........ In the case of a trade 

exercised in this country, I think any agent who received, for the foreigner 
exercising such trade, moneys which included trade profit, would be within 
the provisions of section 41. . . . . In the first place, I think, there 

is a broad distinction between trading with a country and carrying on a 
trade witJim a country. Many merchants and manufacturers export their 
goods to all parts of the world, yet I do not suppose any one would 
dream of saying that they exercise or carry on their trade in every country 
in which their goods find customers. . . . . ” 

Per Lord Watson. — agree with the opinion expressed in that 
case {Erichsen v. Last) by Cotton, L. J., that whenever a foreigner, either 
by himself, or through a representative in this country, ^habitually does, 
and contracts to do, a thing capable of producing profit, and foir the 
purpose of x)roducing profit, he carried on a trade or business’, and that 
the profits or gains arising from these transactions in the United Kingdom 

are liable to iu.come-tax There is no substantial difference 

between obtaining orders for wines, according to the method pursued by 
Louis Eoederer, and attracting customers to Eheims by advertising and 

^sending circulars to the trade in England I do not think that 

the employment of an English agent to collect and remit the debts due 
fey the purchasers can be regarded as an exercise of trade in this country 
by the foreign, merchant .... there may be transactions, in my 
opinion, by or on behalf of a foreign merchant in this country so intimately 
connected with his business abroad that without them it could not be suc- 
cessfully carried on, which are nevertheless insufficient to constitute an 
exercise of his trade within the meaning of Schedule D.” 

Per Lord Davey, — ‘^Canvassing for custom is no doubt ancillary 
to the exercise of trade, and it may be assumed that Mr. Eoederer ’s trade 
with this country is increased by the employment of agents for the pur- 
pose, as it might be by systematic advertisement. But Mr. Eoederer ’s 
trade is selling his champagne, and he exercises that trade where he makes 
his sales and the profits come to him; VNor do I think that it makes any 
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difference that it is within the scope of Messrs. Grainger’s authority to 

collect moneys for Mr. Eoederer It is, in my opinion, no 

more than if Mr. Eoederer were, for the convenience of his customers, to 
open a banking account in London to which they might pay what they 
owe him. 

Foreign firm selling- goods in England through an English firm on 
Commission — Exercise trade in United Kingdom — 

A foreign firm used to consign goods to an English firm 
for sale on commission. The latter sold the goods in their own 
name, collected the monies and assumed all the responsibility for 
the payments. Pull accounts -were rendered to the foreign firm 
both gross receipts and expenses being shown and the commis- 
sion deducted. Reid, that the foreign firm exercised a trade in 
the United Kingdom." 

New York Company selling through an English firm as agents 
Trading and carrying on a business in United Kingdom — 

An English firm acted as agents to a New York company. 
The agents submitted all orders to the principals who rejected 
<)rders as they liked, and the agents accepted the orders only 
after obtaining the principal’s authority. Goods were shipped 
j'.o.h. Boston and consigned to the agents at Liverpool who dis- 
tributed the goods to the customers. Moat of the sale proceeds 
was collected by the agents and subsequently remitted to Boston 
by drafts. In some cases, customers forwai’ded their acceptances 
direct to the princiiials. Reid, that the contracts for, as well as 
the delivery of, the goods were made in the United Kingdom. 

Per Wills, J . — “Even if the contract had been made in New York, 
an executory contract for sale, a man cannot get his money and can 
make nothing out of it unless he delivers the goods in this country ; when 
he does deliver the goods in this country, he exercises a trade and carries 
on a business.’’® 

French Company — Glasgow firm sole agents — Contracts made in 

England— Supply of goods outside United Kingdom-— Trading in 
United Kingdom — 

A GlasgOAV firm were sole agents in the United Kingdom 
for a Prench comiDany with phosphate mines in Algeria. Con- 
tracts were entered into by the agents on their own authority sub- 
ject to minimum prices fixed by the principals. There was no 
stock in the United Kingdom. The agents appointed sub-agents 
all over the United Kingdom but subject to the company’s ap- 

(1) irrainger 4’ v. Qmghj 3 Tax Cases 462. 

(2) Waison v. Mull, 3 .Tax . Gases 6.11, 

(3) Thomas Turner \\ Miehman^ 4 Tax Oases 25, 
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proval. Delivery of goods was outside the United Kingdom. 
The contract required price to be paid ‘by cash in London’ but in 
practice crossed cheques were received, sometimes in favour of the 
agents and sometimes in that of the company. No cheques were 
cashed by the agents, and all were sent to France. The company 
had no banking account in the United Kingdom. The agents were 
remunerated by a commission. Held, (1) (Lord Dundas dissent- 
ing) that the company did not exercise a trade in the United King- 
dom and (2) that the agents were not in “receipt of any profits” 
of the principal.^ 

But this decision has been overruled. 

“ . . . . The decision in Croohston v. Inland Revenue may 

probably be supported for the second reason given by the Court, viz., that 
the profits there in question had not been received by the agents; but on 
the question first discussed, namely, as to the place where the trade was 
carried on, I think that the reasoning of Lord Dundas is to be preferred 
to that of the other members of the Court.” — ^Per Lord Chancellor Cave 
in Maclaine & Co. v. Eccott.^ 

“It humbly appears to me that the judgment of the majority of 
the learned Lords of the second division (in Crookston’s case) -^as erro- 
neous. I think that the weight of authority upon the subject in England 
was much too lightly treated, ’’Per Lord Shaw, Ibid. 

Belgian yam firm — Sale in United Kingdom through Agents— Trading 
in United Kingdom — 

A Belgian firm bad agents in the United Kingdom for the 
sale of their yarn. After obtaining the approval of the princi- 
pals in each case, the agents entered into contracts in the United 
Kingdom on behalf of the firm. The goods were sent to the agents 
who distributed them to the purchasers and received payment 
and gave final receipts. Monthly account sales were sent to Bel- 
gium and also quarterly accounts for expenses and commission. 
The agents received commission on business done but were liable 
for half the bad debts. Held, that the Belgian firm exercised a 
f rade in the United Kingdom.® 

Industrial Bank of Japan — ^Loans floated in United Kingdom — Collec- 
tions through Banks in England on , commission— Carrying on 
business in United Kingdom— 

The Industrial Bank of japan which had no office in the 
United Kingdom floated loans in the United Kingdom, subserip- 


(1) Croohston, Bros. v. Fwtado, 5 Ta* Cases 602. 

(2) 10 Tax Oases 481. 

(3) Maepherson 4 - Co, v, Mowe, 6 Tax Oases 107. 
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tions to which were received by three Banks in England. The 
Yokohama Specie Bank collected these amounts (less commis- 
sion, etc.) and remitted them to Japan or made them over to the 
Japanese Government’s account in London. The loans were float- 
ed vith the consent of the Japanese Government whose consent 
was necessary to the Industrial Bank undertaking business out- 
side Japan. The Yokohama Bank from time to time acted as 
agents in the United Kingdom for the Industrial Bank but 
had no general agency power. It was held that the Industrial 
Bank did not carry on a business in the United Kingdom.^ 

Per Bowlatt, J . — “A man does not carry on business here because 
he employs a solicitor to act for Mm as his agent here.” 

But the judgment was overruled by the Court of Appeal 
in Maclaine & Co. v. Eccott, on the ground that the Tokio Bank 
exercised, through an agent, the trade of floating loans in the 
United Kingdom. 

Dutch Incandescent Mantle Company— Selling through agents in 
United Kingdom — 

The sole selling agents in the United Kingdom of a Dutch 
Company making incandescent mantles, were to sell the mantles 
at the best possible prices but to keep a day-book of sales open 
to the inspection of the company at all times. The company sold 
the goods to the agents at cost price plus 10 per cent. The agents 
were to get 5 per cent, commission for expenses and the del 
credere, and the profits were to be divided. Neither party bore 
the loss of the other. The name of the company was not shown 
on the invoices but appeared on the brassplates of the agents ’ 
premises though there was no clear authority for it. Held, (1) 
that there was evidence on which the Commissioners could find 
that the Dutch company carried on a trade in the United Eing- 
dom; (2) that the English firm were agents in receipt of profits 
of the Dutch company. “ 

The ratio decidendi in this case was that though the ab- 
sence of privity of contract between the foreign principal and the 
local purchaser, and the property in the goods having passed to 
the local agent were important features, yet it did not prevent the 
foreign principal being considered to ‘exercise a trade’ through the 
agent. A man may act through an agent even though the acts 
of the agent do not bind the principal; and it is not unusual for 
agents to obtain special property in goods secured by advances 
made to principals. 

(1) Yol’ohama Specie Banik^ Ltd* v» Williams, 6 Tax Cases 6S4. 

(2) Weiss Biheller # Brooks, Ltd* r* If armer, 8 Tax Cases 381 (G* of A*)* 
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Danish Machinery Manufacturers — London office for inspection of 

installation of machinery sold in England — ^Not trading in United 
Kingdom— 

A Danish firm carried on business at Copenhagen as manu- 
facturers of machinery. There were two partners both of Danish 
nationality and both resident in Denmark. T;he firm had an 
office in London in charge of an employee who ascertained the 
requirements of the customers, inspected the sites of the proposed 
installations and generally superintended the installation of the 
machinery when sold. Contracts were arranged for and made 
directly from Denmark whence the goods were consigned f.o.b. 
Dui’ing the war the firm purchased parts of machinery in Eng- 
land and used them for repairs or for new installations ; and it 
was conceded by them that the profit from the resale of the goods 
purchased in England was liable to tax. Held, that, (except as 
regards the goods bought and sold in the United Kingdom) the 
evidence before the Commissioners did not justify the conclusion 
that the firm exercised a trade in the United Kingdom. 

Per M. R. Sierndale. — '‘I doubt, if it is possible, and in any case 
I do not think that it is necessary, to lay down an exact definition of what 
constitutes such an exercise of trade. ” 

Per Atkin, L. J. — “There are indications in the case cited 
(Grainger v. Gou-gld) and other cases that it is sufficient to consider only 
where it is that the sale contracts are made which result in a profit. It 

is obviously a very important element in the enquiry But I 

am not prepared to hold that this test is decisive. I can imagine cases 
where the contract of re-sale is made abi-oad, and yet the manufacture of 
the goods, some negotiation of the terms, and complete execution of the 
contract take place here under such circumstances that the trade was in 
truth exercised here. 1 think that the question is, where do the opera- 
tions take place from which the profits in substance arise! . . . 

(approved by the H. of L.) Sniidih tfi Company v. Greenwood.- 
Poreign firm — Working through commission agent— Agent concluding 
contract — 

A firm of cotton mereliants in Egypt appointed an agent 
in Manchester for the sale of their cotton. He was not described 
as their sole agent. As a matter of fact the agent carried on no 
other business bixt he was at liberty to do so. From time to time 
he received from the principal firm authority to sell specified 
quantities of cotton on terms fixed by the principals on each occa- 
sion. He also obtained offers locally which he referred to the 
principals for acceptance or rejection. In either event the con- 
tract was concluded by the agent in England. No stocks were 
kept by the agent, and the , goods .ivere shipped directly by the 
(1) (1896) A. d. 325; 3 Tax Oases 462. ~ ^ ^ ^ ^ 



principals c.i.f. Alexandria, and tlie invoices sent by them 
direct to the purchasers. The bills of lading were sent to the 
purchasers through the ordinary commercial and banking chan- 
nels, i.e., in exchange for acceptances of bills dravui by the prin- 
cipals and discounted in Alexandria. The agent at Manchester 
was in no way concerned mth the payment for the goods, nor 
responsible for bad debts. His remuneration consisted of a com- 
mission on sales out of which he met his own expenses. Held, 
that the Egyptian firm were exercising a trade within the IJnitecl 
Kingdom and were properly assessed in respect of the profits 
of that trade in the name of their Manchester agent who w^as an 
authorised person carrying on their regular agency.’- 
Contracts between non-residents — 

Per the Master of Kolls : . . . profits on eontx'acts made 

here (in the United Kingdom) for the shipment of goods from this country, 
■whether the vendor has sold /. o.b. or c.i.f., by residents here, or by non- 
residents — if the proceeds are received here by the agents — are taxable. 
Profits on contracts made here for the shipment of goods from Rotterdam 
to I’esidents in the United Kingdom are liable. Profits on contracts for 
shipment of goods from Rotterdam to this country made between non- 
residents are not within the charge unless the profits thereof are received 
in this country.”^ 

See notes under section 42 as to the difference between the Indian 
and the United Kingdom law in this respect. 

Danish Company — Trading through Agents — 

Assessees w^ere agents in England acting for Danish stea- 
mers. Goods for shipment w^ere brought in by consignors direct to 
the quay, and the agents put them on board. The agents arranged 
for the berthing of the steamers, loading and unloading them, 
clearing through Customs, bunkering coal, and collecting freights. 
The agents were responsible to the Danish shipowners for freight. 
The agents’ clerk signed bills of lading ‘for the Master’. The 
agents were remunerated by commission. Held, that the Danish 
owmers exercised a trade in the United Kingdom through the 
agents.** 

‘Exercise a trade’ and ‘carry on business' — Difference between — 

“The W'ords ‘exercise a trade witliin the United Kingdom’ have 
no technical meaning and have been said by more than one learned judge 
to be synonymous with ‘ carry on business, ’ ’ — ^Per Lord Salvesen in Crodk- 
aton Bros. v. Burtado.^ 

But recently a distinction has been attempted. 

‘ ‘ The question is whether the profits brought into charge are ‘ pro- 
fits arising or accruing ’ to the respondents ‘ from any trade . . . . 
”” (1) Wileock. V. PWiio 4' Compmv, 9 Tax Cases 111. 

-- (2) Muller, Ltd. V. Lettem,5 A.’V.d.-m. ■ ! ' 

, (ii) Neilson, Anderaon # Co. v. Collins and Tarn v. Scanlan, 5 A. T. 0. 580. 

<4) 5 Tax Case* 619, : 
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exercised witliin the United Kingdom ’ within the meaning of Schedule D 
of the Income-tax Act, 1853. The question is not whether the respondents 
carry on business in this country. It is whether they exercise a trade 
in this country so that profits accrue to them from the trade so exercised.” 

■ — Per Atkin L. J. in Smiclth and Company v. Greenwood-} 

Tlie point of this distinction is not clear. Either it is that 
without actually carrying on business in the country it is possible 
for the non-resident to exercise a trade in the country so that pro- 
fits accrue to him from the trade so exercised, in which case it would 
somewhat correspond to the difference between ‘business’ used 
in section 10 of the Indian Act and ‘business connection’ in section 
42 of the same Act ; or it is that, even though a person may carry 
on business (which is a wider term than ‘trade’) in the country, 
it might be that he is not exercising a trade from which profits 
accrue to him. If what is meant is the latter, section 42 of the 
Indian Act which refers to ‘business connection’ brings within 
the ambit of taxation a wider area of income than the United 
Kingdom Acts. 

Business abroad — Whether separable from business within the country — 

As already pointed out — see page 307, it is a matter of much 
importance under the English law w^hether the business of a resi- 
dent, which is carried on outside is separable from that carried 
on in England. In the case of a bank which had its headquarters 
in Loiidon and branches in Mexico and Lima, and the London office 
did not receive current banking accounts but merely did 
the London business of the branches, it was held that 
‘the bank does not carry on two businesses. . . . . 
They have only one business, which they carry on in 
England. It is true that part of the profits of that 
birsiness carried on in England, is earned by means of transac- 
tions abroad, but that is not carrying on the business abroad; it 
is carrying on the business in England by means of some trans- 
actions of it which are carried on abroad In De Beers v. Howe^ 
it was held that the business of the company was one business, 
‘namely, first to dig for diamonds in Africa, and then to secure the 
sale of them on the London market ’. — Per Mathew, L. J. (affirmed 
by the House of Lords). In Colquhoun v. Brooks* it was held that 
the residence in England of a sleeping partner of a firm whose 
activities were wholly in Australia did not result in the firm carry- 
ing on a part of the trade in the United Kingdom merely because 

,, (2) Per M. E. l!)slier~I,o»t(iJo» Bmic of Mexico v. Apthorpe, 3 Xax Cases 143. 


321 


S. 4 (i)i ACT XI OF 1922. 

the sleeping partner resided in England. In Denver Hotel v. 
Andrews^ it was held that an English company which owned a 
hotel in the United States and had it run by a manager under 
the orders of the directors in England, carried on a single busi- 
ness the entire profits of which were taxable in England irres- 
pective of their not having been remitted to England. Somewhat 
similar cases are Grove v. Elliot and Parhinson^; Frank Jones 
Brewing Company v. Apthorpe^-, United States Brewing Com- 
pany V. Apthorpe*; St. Louis Breweries v. Apthorpe^; Apthorpe 
V. Peter ScJioenhofen Brewing Company^-, and in all these eases 
the tendency was to emphasize the pi'inciple that it was wholly a 
question of fact where a trade was carried on. 

On the other hand, in Kodak v. Clark,’’ an English com- 
pany carrying on business in the United Kingdom acquired 98% 
of the shares in an American company and thus obtained a pre- 
dominant position in controlling the American company. The 
remaining two per cent, of the shares were held by independent 
persons. The English company had no power — nor had it at- 
tempted- — to exercise any control except as a dominating share- 
holder. Held, that the foreign company was not carried on by, 
jior was it the agent of, the English company. The profits of the 
American company were therefore not taxable except when 
brought to the United Kingdom. Again, in Gramophone and 
Typewriter v. Stanley^ in which all the shares of a German com- 
pany were held by an English company, and the Commissioners 
found that the English company controlled the German com- 
pany, it was held that the possession of all the shares, in itself, 
was not enough for the purpose of holding that the business of 
the German company was the business of the English company. 

The pendulum howmver swung the other way again in 
Ogilvie v. Kitton^ in which the sole owner of a business in Canada 
resided in Aberdeen, and the business was carried on by paid 
managers in Canada who sent weekly reports, and the owner alone 
was entitled to the profits and liable for losses. It was held in 
this case that the business was carried on in the United Kingdom. 

Per Lord Stormonth Darling. — “ It is a matter of power and right, 
and not of actual exercise of a right or power. Not a single instance 


(1) 3 Tax Cases 356. 

(2) 3 Tax Oases 481. 

(3) 4 Tax Cases 6. 

(4) 4 Tax Oases 17. 

(5) 4 Tax Oases 111. 

(6) 4 Tax Cases 41. 

(7) 4 Tax Oases 540. 

(8) 5 Tax Oases 358. 

(9) 5 Tax Oases 338.. 
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lias oecuri’ecl in which he has as a matter of fact attempted to exercise 
this control or to give direetions even about the smallest detail. Yet the 
right of control is there all the time and it might be exercised any mo- 
ment. It is a matter, it seems to me, of power and right and not of the 
actual exercise of the right or power.” 

This dictum, however, was qualified in Egyptian Hotels v. 
Mitchell^ In that case the Egyptian business of a company which 
owned hotels in Egypt, was carried on by a local board which 
met in Egypt. The local board had all the powers necessary for 
carrying on the Egyptian business. Only general meetings of 
the company held in Egypt could bind the local board or affect 
the Egyptian business. The local board retained the profits in 
Egypt and remitted such sums to England as were necessary to 
pay dividends and expenses in the United Kingdom. The Lon- 
don board kept the accounts and recommended dividends, which 
were declared by general meetings of shareholders in England. 
The directors met only in the United Kingdom and looked after 
the general control of the company including its general finan- 
dal affairs. Q'^he Commissioners found that the real control of 
the business Avas in England, and Horridge J. took the same 
view. But the Court of Appeal held the contrary; and opinion 
being equally divided in the House of Lords, the decision of the 
Court of Appeal was confirmed. Extracts are given below from 
the judgments of Lord Parker and Lord Sumner who agreed with 
the Court of Appeal : — 

Per Lord Parher . — “. . . . , The important point, therefore, 

was not whether he had power to interfere with the trade or business, 
but whether he had so, in fact, interfered during the period for which 
the Crown alleged that he was assessable under Case I. . . . . The 
trade or business we have to consider is a trade or business from which 
profits or gains can arise, and not the trade or business of disposing of 
and dividing such profits and gains when they have arisen, and I can see 
no reason why a corporation, any less than an individual, should not be 
engaged in more than one trade or business at the same time. . . . 

. . . It may well be possible that the board of directors of the com- 
pany still retain powers by virtue of which they could, if occasion arises, 
so '.interfere with the company’s business in Egypt that such business 
would cease to be carried on wholly outside this country, but, as I have 
already pointed out, it is not what they have power to do, but what they 
have actually done, which is of importance for determining the question 
which now arises for decision.” 

Per Lord Sumner.— ‘ . . . . . The question is whether the 

profits are wholly or partly earned from a business wholly or partly 
carried on in the United Kingdom. If he takes a part at home in earn- 
ing the profits, its importance relatively to that taken by his agents abroad 



does not matter, nor does the liability to be charged under Case I depend 
on active interference. Control exercised here over business operations 
abroad, though they are far greater in volume or magnitude, will suffice 
for Case I.^ So, too, will mere oversight regularly exercised, even though 
actual intervention never becomes necessary, everything abroad going 
smoothly without it.^ Some actual anticipation in carrying on the 
trade is necessary, though it may not go beyond passive oversight and 
tacit control. It is not enough that the proprietor merely has the legal 
right to intervene ; otherwise Colquhoun v. Brooks^ would have been other- 
wise decided, for there the respondent was entitled to intervene at any 
time, though in fact he never did so, but took his share of the profits 
just as they happened to be earned by those in control abroad. . . . 

. . . I am of opinion that what the board of directors actually did, 
fell shoi’t of taking any part in or exercising any control over the carry- 
ing on of the business in Egypt, and that where the directors forbore 
to exercise their powers, the bare possession of those powers was not 

equivalent to taking part in or controlling the trading To 

say that part of a company’s business is to pay dividends, if it has earned 
them, seems to me to be a play upon words.” 

English Company — ^Mines in Bolivia — Management delegated to Local 
Board — 

An English company owned certain mines in Bolivia. The 
management was delegated to a Local Board in Bolivia, the 
object being to get the advantage of the decision of the House 
of Lords in the Egyptian Hotels’ Case. An assessment was made 
on the Local Board in the name of a firm who were the agents 
in London of the company. Later on, another assessment was 
made under Case I upon the company itself. Held, by the House 
of Lords, that (1) the assessment upon the firm was bad; and (2) 
the assessment on the company was good. It was admitted that 
the company was resident in England, and it was found as a fact 
by the Commissioners that the trade was at all events partly 
carried on in England during the period of assessment. The 
assessment on the company was therefore good. The assess- 
ment on the firm was, however, bad because, in the first place, the 
Local Board in Bolivia had no separate corporate existence and 
were merely the agents in Bolivia of the English company; also 
the agents in England were agents not of the Local Board but 
of the principal of the Local Board, vis., the appellant company 
itself. Besides, when the company itself had a residence in 


(1) Sa7i JPaulo (Brazilian) Railway Co. y. Carter , (1896) A. C. SI; 5 Tax 
Cases 407. 

(2) Ogilvie v. Kittonj (1908) S. C, 1003; 5 Tax Cases 338. 

(3) 2 Tax Oases 490. 
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England, the Commissioners had no right to tax either the Boli- 
vian Board or the agents of the company.^ 

Applicability of United Kingdom rulings— 

As already observed these English cases cannot he applied 
in India mthont qualifications. But they can be followed to some 
extent in determining what constitutes the exercise of trade or 
carrying on business in British India. If trade or business is 
carried on in British India there is little doubt that the profits 
from the trade accrue in British India itself, if the words ‘ accrue 
in British India ’ mean to be earned or derived from sources in 
British India. Thus the principle of Ogilvie v. Kitton^ as modified 
by Lord Sumnei’ in Egyptian Hotels v. MitchelE could be applied 
in eases of the type of Ramanathan CJietty’s* having due re- 
gard to the circumstances of each case. Similarly, there can be 
little doubt that the circumstances which would justify a foreigner 
being declared to ‘carry on’ or ‘exercise’ a trade in the country, 
will a fortiori justify his being declared to have a ‘business con- 
nection’ with the country (though the words ‘business connection’ 
are vague and would justify almost any one being declared as 
having a business connection. These words ‘business connection’ 
really sweep aside to some extent Lord Hersehell’s distinction 
between trading witli a country and trading in a country. Even 
trading with a country involves a business connection.) 

‘Accrue’ — When a question of law 

“ . . . . The question whether income can be said to accrue 
or arise in British India would ordinarily be a question of fact, but whe- 
ther income accruing outside British India can be taxed as accruing in 
British India because the company is registered in British India is a 
question of law. . . . . 

Money lender — Business abroad — ^Whether profit accrues in British 
India — 

The assessee was the proprietor of a money-lending busi- 
ness carried on on his behalf in various places in Indo-China. 
The business wms carried on by agents appointed for fixed periods, 
who used their own discretion in lending money to customers. 
The only part taken by the proprietor was to acquaint himself 
with the general state of the business and occasionally to issue 
general instructions. The profits were not brought into India, 

(1) Aramayo Franche Mines, Ltd. v. Eeaoti, 4 A. T. 0. 261; 9 Tax Oases 445. 

(2) 5 Tax Cases 338. 

> (8) 6 Tax Oases. 542. ' , , ' . , 

(4) 1 I, T. 0. 87. , ^ ■ 

(5) Per Maeleod, C, JT,, in In re Anrm gab ad Mills, 1 I. T, 0. 119. 
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' Held, tliat tlie profits were not liable as they did not accrue or 
arise in India. 

Per A. BaMm, Offg, C, J . — Tlie tax is leviable with reference 
, to the place w^here the income accrues or arises or is received, and 

Bot with reference to the residence of the person who is entitled to the in- 
come. This seems to be the entire scheme of the Act, and sections 31 and 
38 would appear to be illustrations of that principle. Whatever meaning 
be attached to the vfords 'accrue’ or 'arise’, or such as, 'grows’ or ‘becomes 
due or payable’, it is impossible to hold that the income in this case could 
be said to have accrued or arisen in British India. If loans are made 
and the borrow^ers reside outside British India and if accounts are adjust- 
ed, the moneys lent are realised with profit or are capable of being realised 
.. and the profits are periodically ascertained and dealt with outside British 
India, it is impossible to hold that the income of such business accrued 
or arose in British India. . . . . A number of English decisions 
v’ere discussed before us, but it is unnecessary to deal with them in any 
detail, because the English Statute under consideration in those cases 
^ differs in many material respects from the Indian Act. In the English 

Statute the place of residence of a person is a basi>s of assessment but is 
not so as pointed out above in Act VII of 1918.” 

; Per OJdfi.eId, J , — ‘'The primary meaning given for the word in 

J the Oxford Dictionary is ' to arise or spring as a natural growth or 

result in Webster’s Dictionary, * to come by way of increase and in 
Wharton’s Law Lexicon 'to grow to or arise.’ These, the only authori- 
tiCvS referj*ed to, show that the origin of the thing, which accrues, in the 
exertions of some person or otherwise, is not an essential element in the 
definition of the word ‘ accrue ’ and cannot aft'ect its application. This 
is fatal to the attcmipt made in the first foinn of the argument to identify 
the place of accrual referred to in section 3 (1) with the place in which 
such exertions, in the present case by carrying on business, have taken 
place. 1, however, refer at once to sections 10 (3), 31 and 33 of the 
Act, in the light of which it is contended that section B (1) should be 
construed. It might be sufficient to say that the first in which a very 
definite exception is specified, and the others occurring in a chapter - 
headed ‘ Liability in special eases,’ cannot be invoked as exemplifying 
any general principle or controlling a general definition. But, in fact, 
the sole similarity between the eases dealt with in these provisions and the 
case before us ivS that all relate to profits earned where they are not 
enjoyed. The special provision in section 10 (3) for liability to assess- 
ment in British India of professional fees, which a resident there has 
received elsewhere, can be referred to no general foundation, and is 
merely the recognition of a presumption of law that the earnings of a 
resident in British India will be brought there for enjoyment, whilst 
sections 31 and 33 (of which the former statedly deals only with income 
chargeable under the Act) are easily intelligible provisions for the lia- 
bility to the tax of the person, through whose hands, in one capacity or 
another, the profits in question will pass in British India, and whom 
therefore the Crown can reach in orfe to collect it. It may An the otbei" 
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hand be observed that the existence of special and explicit provision in 
section 10 (3) for the taxation of the one kind of income not received 
in British India is strong reason for refusing to hold others liable by- 
implication. The argument of the learned Advocate-General in the first 
form is accordingly unsustainable with reference either to the signi- 
ficance of the word ‘ accrue or to any construction of section 3 (1) 
with reference to other parts of the Act: and it must be rejected. 

“ His argument in its second form derives at first sight some sup- 
port from the secondary meanings of ‘ accrue ’ given in the Century Dic- 
tionary as used in law for ‘ to become a present and enforceable right ’ 
and in Bouvier’s Law Lexicon as ‘ to become a present right of demand,’ 
the suggestion being that respondent’s profits in Saigon accrued to him 
in British India, when, being in the latter place, he had a right to demand 
them of his agent in the former; and to show that income is regarded in 
the Act as accruing, before it is received and when there is only a right 
to receive it, reference has been made to the use of the word ‘ receivable ’ 
in section 7. There is, however, a short answer to this. Firstly, this 
meaning of ‘ accrue ’ is excluded by the context in section 3 (1). For 
it is not the right to demand the profits, v/hich it is proposed to tax, 
but the profits themselves. And, secondly, if the word ‘ receivable ’ in 
section 7 is interpreted in the light of the provision in section 15 (3) for 
the method of payment of the tax on interest on securities the description 
of income with which section 7 deals, its use will be seen to involve recog- 
nition, not of any kind of income as existing independently of and before 
its receipt, but of income, to which liability for the tax attaches at the 
moment of its receipt, when the tax is to be deducted by the person 
responsible for its disbursement.”^ 

“ Some attempt has been made to support this argument by refer- 
ence to English decisions. But it is useless to deal Avith them at length 
in view of the material differences between the wording of the Act before 
xis and that of the English statute in question.” 

If the degree of control from headquarters had been 
greater, perhaps the Court -would have been prepared to 
hold that the profits accrued or arose in British India. See 
Ogilvie v. Kitton^ midi Egyptian Motels v. MitcJielll 

The following extract from paragraph 14 of the Income- 
tax Manual should also be noted : — 

“ A money-lender resident in an Indian State who advances loans 
in an Indian State to persons residing in British India and who receives 
his interest in the State is not liable to pay income-tax on the interest 
which he receives.” 

That is, it is neither earned nor received in British India, 
even though the interest may be met out of income arising from 
the exertions of the resident in British India. 

(1) JBoarS of JS-evetme y. Bamamthan Chetty, 1 I. T. C. 37. 


S. 4 (2)] 


ACT XI OP 1922. 


327 


Company— Manufacture abroad— Whether profits accrue in British 

India — 

A company with head office and control in British India 
had a press in an Indian State. The press levied a charge on 
persons bringing material to be pressed, and this was received 
wholly at the factory The only receipt of money in British. 
India was the remittance to the head office for expenditure. The 
dividends of the company were payable only at the factory. Held, 
that the income of the company did not arise, accrue nor was 
received in British India, nor could be deemed to accrue, arise 
or be received in British India within the meaning of section 3 (1) 
of the Income-tax Act, 1918 (corresponding to section 4 (2) of 
the present Act). 

Per C. J. O'biter—“ 'Even the small amounts received at the head 
office are not taxable.” 

Per Coutts Trotter, J. — “The same sum of money cannot be receiv- 
ed ywa income twice over, once outside British India and once inside it.”^ 

Accrue — Profits from manufacture outside British India — Control 

from British India — ^Not relevant — 

The profits of a company which are derived from manufac- 
ture carried on beyond British India cannot be said to ‘ accrue ’ 
or ‘arise’ in British India on account of the head office being 
in British India.- The doctrine of ‘control’ enunciated in various 
English decisions does not apply. 

(2) Profits and gains of a business accruing or arising 
without British India to a person resident in British India 
® [shall, if they are received in or brought into l^ritish India, 
be deemed to have accrued or arisen in British India and 
to be profits and gains of the ^ear in which they are so 
received or brought], notwithstanding the fact that they 
did not so accrue or arise in that year, provided that they 
are so received or brought in within three years of the end 
of the year in which they accrued or arose. 

Explanation. — Profits or gains accruing or arising 
without British India shall not be deemed to be received 

(1) Board of Movcnue v. Eipon Bress and Sugar MillSj 1 I. T. Cl 202. 

(2) In re the Aurangabad Mills, 1 I,T,C. 119. 

(3) These words were substituted for the words shall be deemed to the jirofits 

and gains of the year in which they are received or brought into British India by 
section 2 of Act ixYII of 1923^ Geii, AetS; Vol. IX. : . 
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or brought into British India within the meaning' of this 
sub-section by reason only of the fact that they are taken 
into account in the balance-sheet prepared in British 
India. 

Resident— 

The idea of ‘residence’ does not enter into the Indian 
Income-tax law except in the following connections: (1) in re- 
gard to profits from business accrned or arisen without British 
India to a resident in British India and subsequently received in 
British India (in this sub-section) ; (2) in regard to profits aris- 
ing or accruing to a non-resident through or from any business 
connection or property in British India [section 42 (1)] ; (3) the 
deduction of super-tax at source in certain cases (section 57); 
(4) professional fees earned in India by a person ordinarily re- 
sident in British India [section 11 (3)] ; and (5) refunds on ac- 
count of ‘small incomes relief ’ (section 48). 

There is no definition of ‘residence’ in the Act or in the 
General Clauses Act. In the circumstances, presumably the 
general principles underlying the English decisions, of which 
there are many, will apply to India also. In England the ques- 
tion is one of considerable importance because the taxation of 
residents rests on an altogether different basis from that of non- 
residents. 

United Kingdom Law — 

In England a ‘resident’ is taxed in respect of profits from 
trade carried on partly inside and partly outside the country, on 
the whole of the profits irrespective of where such profits accrue 
or ai’ise, and in determining what constitutes the ‘residence’ of 
corporate bodies, the Courts brought in the question of control. 
In India a resident can be taxed only in respect of income accru- 
ing, or arising or received in British India, or what is deemed to 
so accrue or arise or be received. He cannot be taxed in respect 
of his whole profits wherever arising as in the United Kingdom. 
But the English decisions as to what constitutes ‘residence’ are, 
it is submitted, not inapplicable to the extent that ‘residence’ 
enters into the Indian Act, e.g., section 4 (2) profits remitted to 
British India or section 42 — ^profits of non-residents as explained 
above. 

Remittance from abroad by non-resident — 

While a resident is liable to be taxed on foreign profits 
brought into British India, to the extent specified in section 4 (2), 
a non-resident is not liable to be taxed on foreign profits remitted 
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to this country. The idea apparently is that such remittances 
are capital which the non-resident sends to this country. If a 
resident changed his residence temporarily out of British India 
he cannot evidently claim to be a non-resident for the purpose of 
this section. The assessee need be a resident only when the pro- 
fits are brought into British India; the fact that he was not so 
resident when the profits originally accrued or arose abroad 
would not give a title to exemption. 

Eesidence — ^Whatis — 

‘Residence’ signifies a man’s abode or continuance in a 

place. 

“When there is nothing to show that it is used in a more extensive 
sense (it) denotes the place where an individual eats, drinks and sleeps or 
where his family and servants eat, drink and sleep. 

‘But it is an ambiguous word.’* But qua assessed taxes, 
a person resides not only where he sleeps but at his place of busi- 
ness. 

Per Pollock, C. B.— “The word ‘reside’ does not necessarily mean 
‘dwell’. 

Per Martin, B . — ‘‘Strong ground for contending that one who 
spends the day at his shop attending to his business, and may there be 
seen and conversed with on matters of business, and does not choose to 
be communicated with elsewhere, is ‘residing’ there.”® 

The words ‘residence’ and ‘place of abode’ are flexible and 
must be construed according to the object and intent of the parti- 
cular legislation where they may be found.^ 

Domicile has nothing to do with residence.® A man can 
have two or more residences in two or more different countries 
but can have only one domicile.® See also Walcot v. Botfields' 
(a case of construction of a will). The domicile of an infant 
may be in a country to which he has never been physically. 
•Residence’ connotes the idea of the person’s bodily presence at 
some time or other. In In re Young^ a master mariner who was 
abroad for the greater part of the year was considered to be 


(1) Per Bayley J. in E. v. North Curry, 4 B. & 0. 9o9. 

(2) Per Cotton L. J . — hi re Bowie Exp. Brevll, 16 Ch. B. 484. 

(3) A. G. V. McLean, 1 H. & C. 750. 

(4) E. V. Fermaiiagh Justices, (1897) 2 I. B. 563; E, v. Tyrone Justices, (1901) 
2 I. B. 510 (from Stroud). 

(5) Attorney-General v. Coote, (1817) 4 Price 183. 

(6) Lloyd V. SuUey, 2 Tax Cases 37. 

(7) (1854) Kay 534. 

(8) 1 Tax Cases 57. ’ 
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‘resident’ because Ms wife and family resided in the United King- 
dom in a house of which he was the tenant. A similar decision 
was given in Rogers v. Inland Revenue^ and Lloyd v. Sulley^ 
(in the latter ease the assessee resided mostly at Leghorn where 
he carried on business). In Turnbull v. Foster^ it was laid 
down that 

“ The test of liability is not having a residence in the United King- 
dom. it is residing in the United Kingdom .” — Per Lord Trayner. 

If the person does not reside even for a day in the United 
Kingdom during the year of assessment, he is not a ‘resident’ 
for this purpose. In Inland Revenue v. Cadwalader'^ a foreigner 
who had a shooting in Scotland for a term of years and spent two 
months there every year was held to ‘reside’ in the United King- 
d.om. 

Per the Lord President . — “A person may have more than one re- 
sidence if he maintains an establishment at each of them.” 

An establishment is not necessary in order to have a resi- 
dence in a country. Even a tramp must be resident in a country. 
If a man chooses to live in hotels or even to stay with friends or 
relations it makes no difference.® 

In Brown v. ButF the assessee — an alien, who had lived 
for 20 years on board a yacht anchored near the shore in an 
English port — was held to ‘reside’ in the United Kingdom. In 
Thomson v. Inland Revenue’’ it was held that a person employed 
by an English company in Nigeria, who was the rated owner of a 
residence in England where his wife and family resided and who 
.spent four months a year there ‘resided’ in the United Kin gdom. 

Per L. J. Clark . — ‘‘I think, in the sense of the Income-tax Acts, 
a man may reside in moi-e than one place at the same time.” 

“When you are considering a question like residence, you are con- 
sidering Just a bundle of facts.” — Per Eowlatt J. in Loetvenstein v De 
SaKs.^ 

“. . . must be a question of degree and of fact. . . I sug- 

gest as a characteristic factor for consideration, even if it does not fulfil 
the nature of a test, to ascertain if the suggested alternative place of resi- 
dence is one which the subject seeks willingly and repeatedly in order 
to obtain rest or refreshment or recreation suitable to his choice ; when 


(1) 1 Tax Cases 325. 

(2) 2 Tax Cases 37. 

(3) 6 Tax Cases 206. 

(4) 5 Tax Cases 103. 

(5) Lysaght v. Commissicners of InUmd Revenue, 6 A. T. C. 64. 

(6) 5 Tax Cases 667. 

(8) 10 Tax Cases 424. 
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for a time he is embedded in the enjosrment of what he desired to attain, 
and found in the abode of his own option. Another factor may he found 
and an important one— if he returns to and seeks his own fatherland in 
order to enjoy a sojourn in proximity to his relatives and friends. ’’—Per 
M. K. Hanworth in Levene v. Commissioners of Inland Revenue} 

Decisions under the English Acts, e.g., Military Service 
Acts, would probably not be ap|)licable to income-tax. 

Eesidence of companies — 

Per Lord Loreburn in De Beers v. Hoive} 

‘ ‘A company cannot eat or sleep but it can keep house and do busi- 
ness. We ought therefore to see where it really keeps house and does 
business. The decisions of Chief Baron Kelly and Baron Huddleston 
in the Calcutta Jute Mills v. Nicholson and the Cessna Sulphur Company 
V. Nicholson} now 30 years ago, involved the principle that a company 
resides for purposes of income-tax where its real business is carried on. 
These decisions have been acted on ever since. I regard that as the true 
rule, and the real business is carried on where the central management 
of control actually abides.” 

A company, registered both in the United States of Ame- 
rica and Ireland, purchased raw linen goods in Scotland and Ire- 
land, arranged for manufacture by other firms and folded the 
finished goods themselves and sold them chiefly in the United 
States of America. The registered office of the company was in 
Belfast where general meetings were held, the minute book was 
kept, the accounts were audited and dividends were declared. 
But the sole directoi' who had exclusive control resided in the 
II.S.A. Held, that the company was resident in Ireland.^ 

In New Zealand Bliipping Company v. Thetv^ the company 
was incorporated in New Zealand witli registered office there ; with 
two boards of directors, one in London and the other in New 
Zealand. The London hoard had exclusive control over finance 
and administration and bigger questions of policy. The other 
hoard conducted the business in Australasia and negotiated in- 
dependently of the London Board most of the freight contracts. 
Greneral meetings were held and the share registers kept in both 
countries but the accounts were kept and the dividends declared 
in London. Held, that the Commissioners had sufficient evidence 
before them to arrive at the finding that the company was resident 
in London, and that wffiere a company or a person resides is a 
question of fact. 


(1) 6 A. T. 0. 323. 

(3) (1906) A. C. 455; 5 Tax Cases 198. 

(3) (1876) h. B. 1 Ex. D. 428; 1 Tax (kses 83 and 88. 

(4) John Eood and Company v. Magee, 7 Tax Cases 327. 

(5) 8 Tax Cases 208. 
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An Engiisli company which was registered in the United 
Kingdom and carried on business there, promoted a company to 
own certain cotton mills in the U.8.A., the latter company being 
incorporated and registered in the U.S.A. No part of the output 
of the mills was sold in the United Kingdom. The entire stock 
of the American company was owned by the English company 
either directly or through trustees. Under the bye-laws of the 
American company, there had to be seven directors of whom three 
had to reside in America. The current business of the company 
was to be directed by an executive committee of three directors 
vesident in America and the regular meetings of the board were 
to be held in America, extraordinary meetings being held in the 
company’s office in England. The moi*e important powers could 
be exercised onty by the extraordinary meetings of directors in 
England: for example, the appointment of higher officials, the 
f iling of casual vacancies among directors, entering into contracts 
for over one year, the appointment of directors, the borrowing 
of money, etc. In practice, dividends also tvere declared in the 
extraordinary meetings in the United Kingdom. Held, that 
there was sufficient evidence before the Commissioners to justify 
their finding that the American company was resident in the 
United Kingdom. This decision reiterates the principle that re- 
sidence is essentially a question of fact.^ 

See also incidentally 6’aw Paulo Bail-waij v. GarteH] 
Apthorpe v. Peter Schoenhofen, etc?-, Grove v. Elliots and Par- 
hinson'^-, and St. Louis Bretveries v. Apthorpe.^ 

Company can have more than one residence — 

The question whether a company could have more than one 
residence was decided only recently. There had, however, been 
obiter dicta to the effect that it can have two residences — see per 
Channel J. in Oeorz v. Bell^; per Phillimore J. in De Beers v. 
Howe’’ (the House of Lords did not disapprove of this obiter 
dictum) ; per Buckley, L. J., in American Thread Company v. 
Joyce.^ The decision in Mitchell v. Egyptian Hotels, Limited,^ 
though it did not expressly decide this point, is, as pointed out by 
Lord Gave in Swedish Railway Co. v. Thompson {infra), incon- 
sistent with the view that a company cannot have more than one 

(1) American Thread Company Joyce, 6 Tax Cases 1 and 163. 

(2) 3 Tax Cases 407. 

(3) 4 Tax Cases ‘41. 

(4) 3 , Tax Cases 481. 

(5) 4 Tax Cases 111. 

(6) (1904) 2 K. B. 136. 

, (7) (1906) A. C. 455. , - • - 

(9) (1916) A. C. 1022; 6 Tax Oases 542. 
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residence. A definite pronouncement was made on tMs question 
only recently in England in Swedish Central Raihvay Company v. 
Thompson,^ infra; and this decision was followed'^ by theMadras 
High Court in-T. S. Firm v. Commissioner of Income-tax^ in 
which they held that the residence of a firm does not depend on 
the physical residence of the partners but on the place of control, 
and that a firm can have more than one residence simultaneously. 
It is submitted that the principle of these decisions will apply also 
to associations of individuals and Hindu undivided families. 

A company owned a railway in Sweden, which was let to 
a company in Sweden. The income of the former company whose 
registered offices were in London consisted only of the rent re- 
ceived for the railway. The Secretary resided in London but 
the direction resided in Sweden. The control was exercised in 
Sweden and only the formal administrative business was con- 
ducted in London by a Committee residing there. Held (Lord 
Atkinson dissenting) by the House of Lords that a company which 
IS controlled from almoad but which is registered in the United 
Kingdom can for the purpose of income-tax reside both in the 
United Kingdom and abroad.^ 

Per Lord Ghancetlor Gave . — ^An individual may cleaidy have more 
than one residence® ; and on princijile there ai>pears to be no reason why 
a company should not be in the same position. The central management 
and control of a eomj)any may be divided and it may keep house and do 
business in more than one place, and if so, it may have more than one 

residence (But) I am not prepared to say that registration 

in the United Kingdom would itself be sufficient proof of residence here : 
that point does not arise in this case and I express no opinion on it. But 
however that may be, I am satisfied that the fact of registration together 
with the other circumstances which were found by the Commissioners 
to exist were sufficient to enable them to arrive at a finding. 

Per Lord Buckmaster . — The reference to the registered office is 
important ; it is to my mind one of the critical facts in determination of 
residence in this country, but not necessarily the sole and exclusive fact. 
It varies in consequence in every instance. Nor, even if it were the 
sole fact, would it follow that a company incorporated and with a regis- 
tered office elsewhere could not also be resident here for purposes of in- 
come-tax. 

In a later case it was decided that a registered office in 
itself involved “ residence 


(1) 9 Tax Cases 342. 

(2) .^0 Mad. 847; 2 I. T. C. 320., ' . 

(3) Cooper v. CadwalaSer, (1904) 5 Tax Oases 101. 
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The question ..... is whether an English company hav- 
ing , . . the establishment which the law requires in this country, does 

not necessarily reside there, although its whole control and management 
may be abroad . . . the Companies’ Act puts upon a company which is 

incorporated in England the obligation to have a residence here. It is 
not only that a company is compelled to perform certain duties here, and 
make certain returns, and so on ; that it might possibly do from abroad ; 
but the Act requires that it shall have a place here from which it does 
it. It seems to me, applying the analogy from a natural person to a 
company upon the question of residence, that that is saying that a com- 
pany shall always be at home in England at a particular place. 

Sir John Simon in his argument treated the obligations of the com- 
pany as being practically to have an address at which it could be served 
with process ...... but it is all the other obligations which are 

laid upon a company which must be borne in mind, the keeping of the 
register, the right of the public to inspect the register, and so on . , , It 
seems to me that that fulfils the idea of residence. Lord Parker has 
observed that a company can change its residence. Of course that is per- 
fectly true of its voluntary residence which it obtains by having its con- 
trol in a particular place; but I do not think what he said touches the ques- 
tion I have now to decide, as to whether an English company does not 
necessarily reside in this country if it performs, as it must perform, the 
duties laid upon it by Parliament . . .a company cannot be incor- 
porated under the Companies’ Act as an ambulatory being that can 
have no residence anywhere, or at any rate not a residence where it has 

its registered office .1 do not think that wffiat he (Warrington, L. J.) 

said (in the Swedish Central Railway Case^) was really obiter. . . . 
(but) wms a reason for his decision, although he also could have, and 
I. . think did decide it upon a wider ground.”— Per Eowlatt J. in Egyp- 
tian Delta, etc,, Co, v. Todd, ^ approved by the Court of Appeal.^ 

Scope of sub-section — 

This sub~section does not apply to any income other than 
profits and gains of a ‘ business.’ The sub-section is necessary 
because in its absence such profits w^onld not be taxable. Income 
<mnnot be received twice over by the same person as income once 
outside British India and again in British India. The receipt 
on the second occasion must be presumed to be of capital and not 
of income. See Sundar Das^ Case^ and Sir Ali Imam's Case^ 
cited infra. 

As regards this point as w’^ell as the fixing of the three years ’ 
limit, see the following extract from the Income-tax Manual : 


(1) 9 Tax Cases 342. 

(2) 6 A.' T. 0. 42. 

(3) 6 A. T. C. 357. 

(4) 1 I. T. 0. 189. 

(5) 1 I. T. C. 402. 



Section 4 (2) was inserted in the present Act owing to the 
tax having previoiisly been evaded in the case of income accru- 
ing or arising out of British India and received in British India 
by bringing in the said income at intervals and claiming that as 
such income was not received in British India in the year in which 
it arose or accrued out of British India, it was, when brought 
into British India, not income but accumulated profits or savings 
or capital. The sub-section is restricted in its application to the 
case of business profits or (fains and provides with respect to 
such profits or gains that they shall be deemed to be profits and 
gains of the year in which they are received or brought into 
British India notwithstanding that they did not accrue or arise 
in that year, provided that they are so received or brought in 
within three years of the end of the year in Avhich they accrued 
or arose. The provision relates, of course, merely to income, 
profits or gains, and not to the importation of capital; it provides 
for the inclusion in the assessable income, profits or gains of 
the year in which it was received or brought into British India, 
of business profits or gains accruing or arising within the pre- 
vious three years which would, apart from the provisions of this 
sub-section, have been taxable had they been brought into British 
India in the year in which they arose or accrued. 

A person resident in British India carrying on and con- 
trolling a business abroad is not, therefore, liable to tax on the 
profits of the business abroad unless and until such profits are 
received or brought by him into British India, and when so 
brought or received he is only liable to tax on the profits of the 
last three years, but the profits of those three years are included 
in his taxable income of the year of receipt. (Income-tax Manual, 
para. 14.) 

There was no corresponding provision in the earlier Acts, 
but in Narasammal v. Secretary of State^ the Madras High Court 
held that annuities received through an agent in Mysore and then 
remitted to the assessee in British India were taxable under 
the Act of 1886. The ratio decidendi was that ‘ income ’ means 
‘ what comes in ’ — a definition which will clearly embrace sums 
derived from a source like this and it is incontestable that in 
this case these sums were ‘ received in British India.’ This 
view, however, was abandoned in later cases : Board of Reve- 
nue V. Bipon Mills^ SundfXr Das’ Case^, and Sir AH Imam’s 


(1) 1 I. T. G. 10. 

(2) 46 M. 706; 1 I. T. 0. 202. 
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Case^ ; on the ground that money could not be received twice 
over by or on behalf of the same person as income and that the 
remittance or the second receipt should be considered to be re- 
ceipt of capital. In fact it was for this very reason that section 
4 (2) of the present Act was introduced. It may be possible, 
however, to distinguish NarasammaVs Case from the subsequent 
eases on the ground that in the former an agent received the 
money outside British India whereas in the latter the assessee 
himself received it. But no such distinction is possible with Sir 
Ali Imam's Case as in that ease the money was received by the 
assessee ’s Bank — as agent — in Hyderabad. At the same time 
it is doubtful whether the suggested distinction is valid. The 
agent’s receipt outside British India constitutes a final discharge 
for the person paying the money, the act of receipt by the agent 
being considered in law to be a receipt by the principal, and what 
comes into British India is in perfoi’manee of the duty of the 
agent to account to the principal. Such a remittance is not ‘ in- 
come Nor does the receipt accrue or arise in British India. 
It is submitted therefore that the Judgment in NarasammaVs 
Case, which is not fully reasoned out, is not correct. 

Profits — Cannot be received twice over — 

The assessee, a contractor during the war, received large 
sums of money from Government, but all the payments were made 
to him at Quetta in British Baluchistan which was then except- 
ed from the operation of the Income-tax Act except that part of 
the Act which imposed the tax upon salaries. The assessee in- 
vested about 23 laklis of rupees in the Punjab, mainly in buy- 
ing immovable property. The question was whether the sum so 
invested in the Punjab came within the purview of section 3, sub- 
section (1) of the Income-tax Act (VII of 1918) and was conse- 
quently liable to income-tax. Held, that it did not so come and 
was therefore not taxable. [Section 3 (1) of the Act of 1918 
corresponds to present section 4 (1).]^ 

Per Shadilal, C. J. (Pull Bench, other Judges concurring) : — “ It 
is not contended that the latter portion of this sub-seetion has any appli- 
cation to the ease before us, and it is also admitted that the income in 
question accrued or arose not in the Punjab, but in British Baluchistan, 
which, as already stated, is exempted from the operation of the Act. The 
matter then is reduced to this. Was the income ‘ received ’ in the Pun- 
jab? Now the statement of the case makes it absolutely clear that a very 
large sum of money was received by the assessee at Quetta and that a por- 
tion of it was afterwards invested in the Punjab. Upon the material 


(2) SunOarSas v, Colleetor of Gujrat, 1 I. T. C. 189. 
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supplied to us we are not in a position to say whether the sum invested 
in the Punjab was actually brought into, or transmitted to, the Punjab, 
whether it was paid to the vendors of the immovable property by cheques 
drawn upon a bank in Baluchistan. 

Assuming, however, that the assessee after receiving the money 
in Baluchistan brought it into, or transmitted it to, the Punjab, I do not 
think that the money thus brought or transmitted can be held to be income 
received in the Punjab. The assessee undoubtedly received it in Balu- 
chistan where he was not chargeable wdth the tax, and I fail to understand 
how he can receive the same thing again when he has not parted with it 
in the interval. Whether he brought the money with himself or trans- 
mitted it by a cheque or by any other method, it remained all the time 
under his control, and the process cannot be described as a second receipt 
of the money. 

“ The Act contains no definition of the word receive ’ or ‘ received/ 
but in Murray ^s Oxford Dictionary the expression ^ receive/ is defined as 
‘ to take in one’s hand or into one’s possession (something held out or 
offered by another) to take delivery of (a thing) from another, either 
for oneself or for a third party.’ In the Imperial Dictionary the same 
expression is defined as ^ to get or obtain ; to take, as a thing offered, 
given, sent, committed, paid, communicated or the like; to accept.’ It 
seems to me that the word ‘ receive ’ implies two persons, namely, the 
person who receives and the person from whom he receives. A person 
cannot receive a thing from himself. 

^ ‘ It is a sound principle that the subject is not to be taxed with- 
out clear wmrds to that effect; and that, in dubis you are always to lean 
against the construction -which imposes a burden on the subject. 

Bearing these principles in mind and taking the expression ^ re- 
ceived ’ in its ordinary dictionary meanings, I am of opinion that the 
assessee, who had already received the money in Baluchistan, did not 
receive it again when he brought it into, or forwarded it to, the Punjab.” 

The same principle, that money once received outside 
British India cannot be again received in British India by the 
same person unless such remittance can be deemed to accrue or 
arise in British India under sub-section 4 (2) was followed in 
Sir Ali Imam v. Commissioner of Income-tax, Bihar and Orissa} 
In this case Sir Ali Imam received a gratuity on the termination 
of his services in the Hyderabad State. The gratuity was paid to 
him voluntarily by the State and he was not entitled to. it. The 
gratuity was’ paid into his account at the Imperial Bank of India 
at Hyderabad and afterwards remitted to him at Patna. The 
Court had doubts as to whether the gratuity in question was a 
gratuity, fee, perquisite, etc., within the meaning of section 7 
(1) rather than a casual non-recurring receipt not aiising from 

(1) 1 I. T. 0. 402'. ■■ ' ' ' 
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a vocation, etc. [section 4 (3) (vii)], but they decided the case 
on the other ground that assuming that it was a gratuity within 
the meaning of section 7 (1), it could not be deemed to have been 
received a second time in British India as sub-section (2) of sec- 
tion 4 provides only for the profits and gains of a business and 
not for “salaries, etc. .... ” being deemed to arise or 

accrue in British India when brought into it. 

Remittance from abroad— -Onus of proof, etc. — 

In respect of a remittance from abroad, it is for the assessee 
to prove that the remittance was capital and not income, and in 
the event of his failure to discharge this onus the presumption 
would apparently be that so long as the capital in the foreign 
branch is not depleted, all remittances are of profits. See Schulze 
V. Bensted^; Scottish Provident Institution v. Allan? See the 
case of Murugappa Chetty v. Commissioner of Income-tax^ as to 
onus of proof in respect of remittance to headquarters from a 
foreign branch. It would largely be a question of fact in each 
case how the remittances should be apportioned as between Capi- 
tal and Income. Relevant evidence would be the accounts of the 
foreign branches or offices as well as the assessee ’s British Indian 
accounts, the flow of lemittance transactions in either direction, 
the state of the capital accounts in the head office and the foreign 
branches, etc. The much-discussed doctrine of ‘ constructive re- 
ceipt ’ would have to be applied in many such cases, e.g., where 
the profits of the branch are appropriated to meet a debt due 
from the head office. But the theory of ‘ constructive receipt ’ 
cannot solve the problem of what is ‘ capital ’ and what is ‘ pro- 
fits.’ All that it does, if the ease admits of that doctrine being 
applied, is to enable ‘ profits ’ — which would otherwise escape — 
to be taxed. It cannot enable the Income-tax Officer to tax the 
remittance of what is clearly capital. Thus if the foreign branch 
remitted, say, a large sum, for the cost of goods and the Indian 
office sent back the equivalent worth of goods, or, say, if the 
foreign branch borrowed money and remitted it to British India 
the remittance wnuld in either case be one of capital and not of pro- 
fits. Similarly the doctrine of ‘ constructive receipt ’ cannot 
ordinarily enable an assessee to set off the profits of one foreign 
branch against the loss of another foreign branch. That is to say, 
there can be no ‘ constructive receipt ’ of a loss, at least in ordi- 
nary circumstances. 



(1) 8 Tax Oases 259. 

(2) 4 Tax Cases 591. 

(3) 2 I. T. C. 139. 
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In assessing a person to tax, each year’s transactions 
would have to be taken into account as a whole. If the accounting 
year of the foreign branch does not coincide with that of the 
head office, the Income-tax Officer can, if necessary, use his powers 
under section 13 and make the best that he can out of the accounts. 

If a person has at his credit abroad profits which accrued 
within the last three years as well as profits wffiich accrued be- 
fore that period, and if he brings the profits into British India, 
it w'ill be a question of fact in each case whether a particular 
remittance came from the profits of the last three years or the 
profits of the previous period. In the absence of any evidence 
the presumption would probably be that the profits anterior to 
the three years had been capitalized and that what is being brought 
is income unless the assessee can prove that it is capital. The 
assessee cannot claim that in the absence of evidence to the 
contrary it should be assumed that the remittances were brought 
into British India in the order in which the profits were made 
outside British India — that is to say, each particular remittance 
would represent the oldest part of the unremitted profits at that 
particular moment. Clayton’s Case'- which is usually quoted in 
support of this view is not a Revenue decision ; and whatever may 
be the position as between a creditor and debtor or between a 
banker and customer, an assessee cannot claim an advantage mere- 
ly by refusing to give information on a matter on which he alone 
can give the information. In such a case the presumption is 
against the assessee and not in his favour. The law casts upon 
Mm the burden of proving that the profits accrued or arose more 
than three years before, a matter, after all, peculiarly within his 
ktaowledge and not within that of the taxing authorities.^ 

As already stated, it is a question of fact in each case whe- 
ther a particular remittance relates to capital or relates to profits 
more than three years old. It follows, therefore, that an assessee 
cannot escape taxation merely by debiting the remittance to capi- 
tal when in fact the remittance does not relate to capital. The 
method of accounting cannot be used in order to defeat the reve- 
nue — see notes under section 13. 

It is the actual amount brought into British India that is 
liable to tax. No set-off can be claimed on account of losses in- 
curred more than three years before. Even if there has been a 
loss in the last three years, no set-off can be claimed unless the 
assessee can show that he has withdrawn his capital from abroad. 


(1) 35 Ch. 781. 

(2) 8, K, E, S. L, V. Commissioner of Income-tax ^ 50 Mad. 853. 
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If a resident in Britisli India is a partner in a firm oiitside 
British India and makes advances of money to the firm, being 
genuine loans bearing interest, and takes periodical credit for the 
interest through his account in the firm as a partner, there can be 
no doubt that there is a constructive remittance of the interest 
from outside British India into British India, and the interest 
therefore would be taxable in the hands of the resident in the year 
in which he takes credit for the interest. 

The presumption ordinarily is that a branch office does 
not make a ‘ loan ’ to its head office or vice versa. The relation 
of creditor and debtor cannot exist between a head office and a 
branch. It follows therefore that the remittance of so-called 
interest on such loans would be treated as renodttance of profits. 

It is similarly a reasonable presumption that a man’s pri- 
vate expenditure is in the absence of evidence to the contrary 
met out of income and not out of capital. Where, therefore, the 
accounts do not show clearly that a remittance is capital but the 
assessee uses such remittance for his private expenses, the assesses 
can be put to proving that the remittance is not income 'but 
capital. 

In a case in which there was a continuous running account 
between the Madras branch of the business and that in Malaya, 
and there was an entry in the Madras books which had the effect 
of cancelling the indebtedness of the resident partner to the 
Madras branch on account of his personal dravdngs, the Com- 
missioner assumed that there was an appropriation of profits 
remitted from abroad, and the assessee did not disprove this 
assumption. The High Court held that the Commissioner had 
legal evidence to support his finding.’- 

The three years’ limit is of course to be strictly applied. 
The fact that meantime the profits have been ‘ capitalised ’ in 
the accounts of the assessee does not affect his liability to tax. 
Nor, on the other hand, will his liability continue beyond 3 years 
even if his profits have not been ‘ capitalised ’ by him. 

Explanation. — This explanation was introduced at the 
instance of the Legislative Assembly in 1922. It is really more or 
less otiose and does not enact anything new. It represents a well- 
known doctrine embodied in several decisions of which the most 
important is Gresham Life Assurance Society v. Bishop,^ decided 
by the House of Lords — cited infra. The decision in India to 
enunciate the doctrine wm In re Aurangabad Mills.^ 

(1) K, r, J., L* Mammiatlm OhetU v,, CQ^^ of Income-tax^ mireported. 

(2) 4 Tax Cases 4(54. 

; . ■ (S) 1 1. T. .. . • ' 


S. 4 (2)] 


ACT XI OP 1922. 


341 


Eemittance — Question of fact — 

Whether profits earned abroad have been brought into 
the country or not is a question of fact. All that the explana- 
tion to this section does is to prevent foreign profits being taxed 
merely on the strength of the foreign profits being incorporated 
in the accounts kept in British India. In the Nedungadi Bank v. 
Commissioner of Income-tax, Madras,^ in which there was no 
separate account to show the profit or loss in the foreign branches 
and all the profits and expenses were transferred from the foreign 
branches to the British Indian Head Office by regular entries in the 
books and the remittances from the foreign branches exceeded the 
remittances to the foreign branches, it was held by the Madras 
High Court that the amounts earned as profits in the foreign 
branches were transmitted to British India. The question was 
one of fact and the facts having been found by the Commissioner, 
the High Court could not interfere unless it was shown that there 
was no evidence to support the finding of the Commissioner. 

Though Chetti firms usually make paper adjustments of 
interest as between branches with the sole object of adjusting the 
commission payable to local agents, and not of reflecting actual 
loans made or interest received, it was held in Somasundaram 
Chetti V. Commissioner of Income-tax^ that, if on evidence the 
Commissioner found that interest was actually paid by one branch 
to another, the finding was one of fact in which the High Court 
could not interfere. 

Income from abroad — Foreign taxes paid thereon— 

If the income in question is received in British India after 
it has paid a foreign income-tax it is not clear whether the income 
for the purpose of Indian income-tax should be the gross income 
including the foreign tax or the nett income after deducting it. 
In those eases in which the income is entitled to Double Income-tax 
Belief under section 49, the income is computed exactly as it 
would be for the purpose of Indian income-tax if there were no 
question of Double Income-tax Belief; and where a share of the 
income is assessed under Buie 33, the share taken is of the ‘ gross ’ 
income of the assessee including foreign taxes.® But the case of 
income received from outside British India which has already 
paid income-tax to some other Government is somewhat differ- 
ent. Presumably only the nett income brought in should be 
taxed, the foreign tax being treated as a business expense. This 

(1) m Madras 910. 

(2) 2 I. T. C. 61. 

(3) See Chief Bevewue Authority v. Masimi Australasian, Telegraph Co., 1 
I. T. C. 120. 
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is the practice in the United Kingdom in respect of income not 
receiving Double Income-tax Belief. 

Place of receipt — 

The place where income is received is a question of fact 
and not a matter to ..be determined with reference to intention. 
In Sir Syed All Imam v. The Crown^ the Finance Member of the 
Nizam’s Government asked the Agent of the Hyderabad Branch 
of the Imperial Bank of India to arrange to pay a sum of money 
to Sir Ali Imam through the Patna Branch of the Bank and take a 
formal receipt from him. The Hyderabad Agent wrote to the 
Patna Agent, enclosing duplicate receipts to be signed by Sir Ali 
TmaTTi and asking him to pay the amount to Sir Ali Imam and 
return the receipts signed in duplicate. Sir Ali Imam returned 
the receipts duly signed but asked the Patna Agent to instruct 
the Hyderabad Branch to place the money to Sir Ali Imam’s 
credit at the Hyderabad Branch until further instructions. There 
was no book-entry in the Patna Branch crediting Sir Ali Imam 
and debiting the Hyderabad Branch. About a fortnight later 
Sir Ali Imam asked the Hyderabad Branch to transfer the balance 
at his credit to the Patna Branch. It was argued by the Com- 
missioner that (1) the instructions of the Finance Member of 
the Hyderabad State to arrange for payment through the Patna 
Branch showed the intention of the employer; (2) the assessee’s 
acknowledgment being signed at Patna constituted a receipt in 
British India; and (3) the instructions given by Sir Ali Imam 
to the Patna Branch were really to transfer the amount back to 
Hyderabad. None of these contentions was upheld by the High 
Court. The intention of the employer is irrelevant and it must 
be a question of fact where and when a sum of money is received. 
Though the written acknowledgment of receipt is undoubtedly 
evidence of the fact that the money has been received it is not 
always conclusive. Such receijjts are frequently demanded be- 
fore actual payment of the money; and in the present case no- 
thing had been credited to Sir Ali Imam in the books of the Patna 
Branch until, in accordance with Sir Ali Imam’s subsequent in- 
structions a fortnight later, the balance at Hyderabad had been 
transferred to Patna. The thii’d contention also was wrong 
inasmuch as there was nothing at Patna to be transferred to 
Hyderabad, the Patna Branch not having credited Sir Ali Imam 
■with anything in the first instance. 

The Amir of Bokhara entrusted the assessee, a trader of 
that place, and two servants of his own, with valuable furs, for 
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sale ill Europe. After selling tliese for 16 lakhs of rupees and 
depositing the money in a Bank in England, the assesses return- 
ed to India, and found that Bokhara was under the Bolsheviks 
and the Amir a refugee in Kabul. The assesses settled down in 
Peshawar permanently. The Amir sued the assesses and the 
two servants in the Peshawar Civil Court for the sale proceeds 
of the furs, and by a compromise decree the assesses was given 
two lakhs of rupees as commission. The assesses claimed that 
the money had already been received in England and deposited 
in the Bank there, and that the receipt of two lakhs as commission 
was a second receipt of the same sum and therefore not taxable. 
Held, that in the absence of any authority given to him to appro- 
priate a part of the sale proceeds towards his commission he was 
not the owner but the trustee of the money until the compromise 
decree, and that the two lakhs was therefore received by him for 
the first time after the decree and therefore taxable under section 
4 ( 2 ).^ 

Eemittance — From abroad — Constructive — 

“ The money received by the agents in America remains in their 
hands and it remains in their hands for investment there. But then an 
equivalent for the amount of that interest is retained by the managers in 
this country out of money borrowed by them on debenture for the pur- 
pose of being sent out to America and invested upon foreign securities 
there so that the one sum is just set against the other in the books of 
the company ; and it is for the Court to detei'mine whether that species 
facti .... does not sufficiently satisfy the words of the rule . . . 
. that the interest upon the foreign securities has been received in this 
country. . . . According to the way in which this company keeps its 

books, it has really converted a sum which was received in this country as 
capital into an equivalent for the interest upon the foreign securities. . . 

. . They have received it (the interest) in the most proper sense of the 
term that it enters their books in this country as such interest and is 
paid away as such.”- 

A Scottish Life Assurance Society lent out sums of money 
in Australia on interest. The interest accruing was not remit- 
ted to the United Kingdom in forma specifica, but retained ab- 
road and invested, or used to cover the expenses of the Austra- 
lian branch office. It was, however, entered in the revenue account 
of the Society as received. Held, that interest not received in 
the United Kingdom was not assessable to income-tax, and that 

(3) Board of Bemnue v. Bipon Mills, 1 I. T. C. 202, Sundardas w Collector of 
Gujrat, .1 I. T. 0. 189, and Sir All Lmam v. Commissioner of Income-tax, 1 .T. T. 0. 
402, distinguished; Tora Gul Boi v. Commissioner of Income-tax, 8 .Lali. 335. 

(2) .Per the Lord President in Scottish Mdrtgoge Company v. McKelvie, 2 Tax 
Cases 165* 
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the facts in these cases did not amount to ‘ constructive remit- 
tance.’^ 

An English Fire Insurance Company doing business in 
America received there as part of its profits interest on American 
securities. The interest was brought to account in the books of 
the company in England as profit, but it was not remitted to Eng- 
land, being invested in America in American securities in order 
to build up a reserve as required by the laws of the United States. 
Held, that the interest formed part of the profit of the company 
assessable under Case I of Schedule D ; and also that the interest 
was in effect received in England. 

Per Wright, J. — “ If there is a trade which cannot he carried on 
without making investments abroad, the interest arising on the invest- 
ments necessarily made for the purpose of the trade is, it seems to me, 
part of the gains of the trade. . . . . (Also) in effect it seems to 

me that the £5,000 is received in this country because . . . . . this 

money would have to be sent out from here if it were not otherwise 
provided.”® 

(The second part of the decision must be taken as over- 
ruled by the GresJimn Society Case, infra.) 

An English Assurance Society with branches in India re- 
ceived there certain interest from securities in India and the 
colonies. This interest was applied in India towards the payment 
of the various obligations of the Society arising for settlement 
in India, inter alia, its obligations under policies, and it was not 
remitted to England in forma specifica. It was, however, treated 
in the Society’s accounts as if it had been remitted to England. 
Held, that the interest was constructively remitted to England. 

Per Kennedy, J. — “ I think that the facts stated. . . . show 
that this Indian interest .... was not merely entered in the accounts 
of the Society, which by itself would be a matter of little consequence, but 
was retained in India merely as a matter of commercial convenience and 
that but for such retention an equal sum must have been remitted to 
India to discharge the Society’s liabilities there and that in reality the 
amount of this Indian interest was treated by the Society as part of the 
divisible property upon which .... dividends had been declared 

and paid in the United Kingdom In these circumstances 

it appears to me that there is a ‘ constructive remittance ’ according to 
the law as applied in Scottish Mortgage Company v. McKelvie^ . . . . 


. . and in the Norwich Union Fire Insurance Com- 

pany Mage^ .... Fortes v, Scottish Widow’s Fund, etc., and 


( 1 ) Scottish Mortgage Company McKelme^ 2 Tax Cases 165, distingmslxed; 
Forhes y* Scottish Widow Fimd and lAfe Assurance Society ^ 3 Tax Cases 443, 

(2f) Norwich Union Fire Insurance Company v. Magee j 3 Tax Cases 457. 



S. 4 (2)] 


ACT XI OF 1922. 


345 


Porhes v. The Scottish Provident Institution^ appear to me to be distin- 
guishable. In neither case ..... was the interest received abroad 
treated . . . . as forming part of the divisible profits. It was simply 

retained and used abroad for purposes of loan and investment.® 

This case was overruled by the House of Lords in Gresham 
Life Insurance Society v. Bishop — post? 

A Life Insurance Company established in the United King- 
dom carried on business outside. The business was managed 
by directors abroad who had power of accepting risks, but all 
investments abroad had to be sanctioned at the head office. Re- 
mittances in forma specifica of interest received abroad were not 
made, and remittances out of the receipts abroad of interest and 
premiums were made only as required by the general policy of 
the company. At a quinquennial valuation, and in the yearly 
statement of accounts, the whole of the receipts abroad, including 
the interest , on investments abroad were brought into account in 
the division of the profits of the company. Held, that the inte- 
rest received abroad and invested or applied abroad was not 
‘ received ’ in the United Kingdom within the meaning of Case 
IV of Schedule D.^ 

A Life Insurance Company established in England carried 
on business abroad, and re-invested abroad moneys, including 
interest, received abroad. The interest received abroad was not 
remitted to England, but included in the company’s yearly state- 
ment of accounts and in the triennial valuation, on which the pro- 
fits of the company were estimated. Held, that interest so receiv- 
ed abroad and applied or re-invested abroad was not “received” 
in the United Kingdom -within the meaning of Case IV of Sche- 
dule D. 

This is the leading case on the point which overrules some 
of the previous decisions, and the following extracts from the 
speeches in the House of Lords -will show that while the House was 
unanimous as to the particular case they were not altogether 
agreed as to the circumstances in which a ‘ constructive ’ remit- 
tance might be presumed. That the actual passage of money 
from hand to hand is not a necessary condition of payment or 
receipt is not only in accordance mth commercial practice but 


(1) 3 Tax Cases 443. 

(2) Vniversal Life Assurance Soeietif v. Bishop, 68 L. J. Q. B. 962; 4 Tax 
Cases 139. 

(3) 4 Tax Cases 464* 

(4) Scottish Mortgage Company of New Memeo v. McKelvie, 2 Tax Cases 165, 
distiiiguislied (Lord Yomig dissenting) ; Standard JUfe Assurance Company v. Allan, 
4 Tax Oases 446. 
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lias received recognition in two Privy Council decisions^ Nei- 
ther case however was under income-tax law. 

Per Lord Chancellor Halshury . — ‘C . . . Now, here the money 
has not actually been received in this country. It is to be observed that 
the Legislature has assumed by the distinction which it has made between 
the mode of ascertaining the amount payable generally upon the balance 
of gains and proiits and the amount taxable in respect of the interest 
payable upon foreign investments, that it had earmarked that sum and 
made it subject to distinct and peculiar incidents. The difficulty of 
identifying the actual sum is no limit on the enactment. The Legislature 
must be supposed to have contemplated the possibility of drawing a distinc- 
tion between money received in this country and money accounted for or 
credited in account. If it were not for the difficulty of ear-marking 
money I should think no one wmuld have any doubt that the money must 
be received in this country to bring it within the words of the statute. If 
it -were not money but some commodity, say tobacco, wdiich a trader carry- 
ing on business in London and Paris wms accounting for to his London 
house, no one would say that though the Paris tobacco was credited in 
account as a set-off against some expense or something that the supposed 
London firm had to set off against the same claim, and that as the London 
firm wms paid b.y the Paris tobacco, therefore, the tobacco was liable to 
the import duty on tobaccd because it wms taken into account in the 
books of the London firm. 

In no wmy that I can give any reasonable interpretation to, has 
the money reached this country or been received in this countiy. It, like 
the tobacco in the case suggested, has not been imported, and if the Legis- 
lature had intended that bringing it into account was to be equivalent to 
its being received, it wmuld have been easy to say so. It cannot be said 
that the use of artificial meaning to be attached to ordinary language is 
either unknown or unusual in legislation; and if it "was intended to make 
this a special subject of taxation, to be taxed whenever and wherever an 
equivalent amount ■was credited or booked or in any other -way recognised 
as having come under the dominion of the owner in this country, nothing 
could have been easier than to enact it in plain terms. 

I decline to go beyond the words used, and I do not think this money 
was received in this country. 

I do not think any amount of book-keeping or treatment of these 
assets, wffierever they may be, will be equivalent to or the same thing as 
receiving the amount in this country. . . . 

Per Lord Macnaghten . — . . . I do not understand what is meant 

by constructive receipt in such a case as this, or how any sums can be said 
to have been received in the United Kingdom unless they have been 
bi’ought to the United Kingdom, or unless there has been a remittance 
^'payable in the United Kingdom IV to borrow the language of the rule 
applicable to the fifth ease. The circumstances that the business of the 

(1) Nort^- Sydney Investment and Tramway Company v. Higgins. (1899) 
A. C. 263; Larocque v. Beauchmeinf (.1897) A. C. 358 (a case from Quebec). 
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Society isy ‘oiie mclivisibie and that the Society in the state- 

ment of its affairs and in its dealing with its shareholders and customers 
takes into consideration its foreign assets and liabilities, seems to me to be 
immaterial to the present question. As my noble and learned friend 
Lord Robertson, when Lord President, observed in the case of the From- 
dsnt Scottish Institution,^ '‘Every man and every company having 
foreign or colonial investments of course knows of the interest arising 
from them, takes note of it, and enters it in any statement of affairs which 
may require to be made up/’ But that, as I think, and as the Lord Pre- 
sident thought, is a very different thing from bringing the interest home, 
a very different thing from the receipt of the money here, either in specie 
or as represented by a remittance payable in this country. 

The difficulty seems to have arisen from a misunderstanding or a 
misapplication of the judgment in the New Mexican ease. That was a 
very special case. Whether the decision was right or wrong it can have 
no bearing upon the question now before your Lordships. Speaking 
for myself, I think the decision was right. In that case, as it seems to me, 
in the transmission to this country of money which the company was free 
to distribute and the transmission to America by way of exchange of an 
equivalent amount which the company was bound to re-invest, the com- 
pany acted as their own bankers, and did for themselves, by an entry in 
their books, what might have been done less conveniently and less econo- 
mically by an ordinary bank or financial agent on their behalf. . • * • 
Per Lord Shand.—. , . . As they left that interest where it 
was gained, it was never received in this country. When it was entered 
in the company’s balanee-sheet in order to enable the ascertainment of the 
profits of the year, it was so entered as estate v^hich had not been received 
in England, but as property belonging to the company w’hich they acquir- 
ed abroad, which had not been brought home or received here, but which 
was part of their foreign assets. Money or securities in that position 
was properly taken into account in the ascertainment of the year’s profits, 
not because it had been received in England, but because although not so 
received, it was part of assets of value which the company had acquired 
and held abroad. In the Scottish case of the Investment Company of 
New Mexico,^ the species facti -was different, for there the company treat- 
ed the money as I'eceived in this country and merely saved themselves 

the expense of cross remittances 

Per Lord Brampton , — But it was argued that if not 

actually it was “constructively” so received in the accounts of the Society. 
I confess I do not like that expression, nor do I quite understand wdiat it 
means. If a “constructive” receipt is the same thing as an actual receipt, 
I see no reason for the use of the word “constructive” at all. If it means 
something differing from or short of an actual receipt, then it seems to 
me that a constructive receipt is not recognised by the Statute, which, in 
using the word “received” alone, must be taken to have used it having 
regard to its ordinary acceptation. 


(1) 3 Tax Cases 443. 

(2) 2 Tax Cases 165. 
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The Master of the Rolls (Sir A. L. Smith) in his judgment in the 
Court of Appeal, while stating that there must be ''an actual receipt of 
the amount/’ added "but that receipt need not be in specie, it may be 
in account/’ and he then proceeded to deal with the accounts of the appel- 
lants set forth in the Appendix and to draw from them the inference that 
the appellants had actually received and dealt with these foreign dividends 
in the United Kingdom and had distributed them as having been so receiv- 
ed. Now, I am not prepared to deny that accounts may be so worded 
as to contain admissions justifying such an inference, but I differ with 
the view he took that such admissions, or anything approaching them, 
are to be found in the accounts before your Lordships. . . . 

For the Crown, the case of the Scottish Mortgage Company of New 
Mexico V. Commissioners of Inland Bevemie^ was much relied upon. I 
am not satisfied with the correctness of the judgment in that case, but, 
assuming it to be sound, it is distinguishable from the present case. . . ; 

Per Lord Lindley, — . . . . I agree with the Court of Appeal 
that a sum of money may be received in more ways than one, e,g., by the 
transfer of a coin or a negotiable instrument or other document which 
represents and produces coin, and is treated as such by businessmen. 
Even a settlement in account may be equivalent to a receipt of a sum 
of money, although no money may pass; and I am not myself prepared 
to say that what amongst businessmen is equivalent to a receipt of a sum 
of money is not a receipt within the meaning of the Statute which your 
Lordships have to interpret. But to constitute a receipt of anything 
there must be a person to receive and a person from whom he receives 
and something received by the former from the latter, and in this case that 
something must be a sum of money. A mere entry in an account which 
does not represent such a transaction does not prove any receipt, whatever 

else it may be woidh Has that sum been received in this 

country by the Gresham Company? The special case clearly shows that 
it has not in fact been remitted to this country in any way whatever. 
Applying the test already suggested, no one here has received that sum; 
the agents who received it abroad still have it abroad, or have dealt with 
it otherwise than by sending it to the company here. No account even 
is forthcoming to show that the sum has ever been treated as remitted 
here so as to justify the inference that in any commercial sense the sum 
has been received in the United Kingdom as distinguished from other 
countries. 

What has been done and all that has been done is that the Gresham 
Company, in making up its accounts with a view to ascertain what profits 
it could divide in a particular year^ entered on its asset side the sum of 
£143,483 as money received during the year But when re- 

quired to pay duty on the item of £143,483 on the ground that this sum is, 
made up of interest or dividend received in the United Kingdom the 
company objects on the ground that it represents nothing of the sort. 
Nor does it, in truth. 
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The fact that the profits shown by the aceonnt have been divided 
amongst the shareholders of the company does not carry the case any 
further. No part of the £143,483 has come over here or been in any sense 
received here, and then applied in payment of dividend . . . tbirkiTi g 

as I do, that McKelvie’s ease may be properly upheld, I am not prepared 
to adopt it as a new starting point for further inferences. The language 
of the Statute is the true starting point on each case. Forbes’ case and 
%h& Standard Life Assnrame Company’s case were both based on this 
sound principle, and were, in my opinion, both clearly rightly decided. 
The Court of Appeal, in my opinion, considered this case undistinguish- 
able from McKelvie’s but I am unable so to regard it. Assuming them 
to be undistinguishable, it would, in my opinion, be more correct to over- 
rule McKelvie’s case than to decide the present appeal in favour of the 
Crown.^ 

Eemittance— Capital or income — Question of fact— Onus of proof— 
A Life Insurance Society invested funds in Australia. The 
interest realised was retained and reinvested. In the accounts 
of the Australian branch capital and interest accounts were mix- 
ed together and occasional remittances were made to the head 
office. Held by the House of Lords that the remittances were of 
interest and not of capital and that it was a question of fact 
whether the remittances were the one or the other. 

Per Lord Shand. — “The question is as your Lordship has put it 
entirely one of fact. The amount of money which was sent out by the 
company as capital remains in Australia. It has been gradually increased 
and not diminished and that amount of money still remains there. . . 

. . The moneys that have come home were therefore in the nature of 
interest and I do not think that the mere circumstance of there being 
such letters as are here founded upon, as making them out to be capital 
though they are really interest, can have that effect. ’ ’ 

Per Lord Halsbury. — ^“It is for the company to show, if the fact 
be so, that the remittance ought to be subject to a certain amount of 
deduction, because a good deal of it ... . was repayment .... 
of capital.”^ 

Foreign securities — Income from — Reinvested abroad — 

A part of the Eeveuue of a Life Assurance Society, which 
carried on business in the United Kingdom only, consisted of 
interest on foreign Bearer Bonds and other foreign Securities. 
The Securities were kept at the Head Office and the interest in- 
cluded in its revenue account. As the interest fell due, the cou- 
pons, etc., were sent from the Head Office to the Society’s agents 
abroad, who received the interest and invested it abroad, as direct- 
ed by the Head Office, in foreign Bearer Bonds and other foreign 

(1) Gresham Life Society v. Bishop^ 4: Tbik Cases 464. 

(2) Scottish Frovident Instit'ution v. Allan^ 4 Tax Cases 691, 
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Securities, and these in their turn were sent to the United King- 
dom. Held, that the interest was not received’’ in the United 
Kingdom within the meaning of the 4th Case of Schedule D, and 
was therefore not liable to assessment to income-tax. 

Per the Lord President.— Now, actual receipt of money, it seems to 
me, can only be effected in one of tvro ways. Either the money itself 
must be brought over in specie or the money must be sent in the form 
which, according to the ordinary usages of commerce, is one of the known 

forms of remittance 

As far as the bond itself is concerned, it is, of course, a piece of 

paper, but it represents a debt 

.... According to the argument of the Crown the money was 
received in this country the moment the bond came into the companj^-'s 
safe in London or in Edinburgh. Equally it was in America, because the 
day of payment had not yet come, and therefore it was, so to speak, in 
the pocket of the debtor. How it can be at one time both in America 
and in this country is, I think, a difficulty which surpasses even the 
powers of legal fiction.^ 

Foreign Securities— Income from — Reinvested abroad and sent home 
and sold — 

A company possessed securities in America. The interest 
received on them was reinvested in bearer bonds and these bonds 
were sent to the company’s head office in Scotland. Soon after 
their receipt at the head office the bonds were sold. that 

the proceeds of the sale of the bonds were taxable. 

Per the Lord President, — ^Now the argument for the Grovm is that 
this has been received in Great Britain in the year of assessment and there- 
fore must be charged. The argument for the institution is that inasmuch 
as it was not earned in the year it does not fall within the Income-tax 
Act at all. 

■ # , ■iJS' # .' ■ # . m . # V 

When a profit or an interest is earned in this country, the question 
really cannot arise because the profit which is earned in this country is 
necessarily received in thivS country. I use the word ‘‘received’^ because 
you may quite well have a profit which has not been paid to you in hard 
cash. In many and many a partnership it does not pay its profits in hard 
cash, or a partner does not take his profits in cash, but nevertheless it is 
earned, and being earned it is necessarily received by the partner at the 
time it is earned. But when the profit is earned abroad it is not neces- 
sarily received at the same time in this country. It is of course received 
in the sense of your having a right to it there, hut it is not received in 
this country, and accordingly this fourth Case has said that the duty 
was only to be computed on sums wffiich have been or will be received in 


(l') The Scottish Widows* Fund Mfe Assytance Society v. Fmmer, 5 Tax Cases 
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the current year. As soon as they are received I think they become 
chargeable.^ 

Eemittance from abroad — Capital or income— Onus of proof — 

The appellant had received certain income from Trieste 
which was assessed to tax. He did not furnish the information 
required by the Commissioners but contended (1) that under the 
hanldng system in Trieste all sums deposited bore interest from 
the date of lodgment and therefore the remittance was of capital 
.and not of income; (2) that the remittance was a loan to him 
from a trust of which he was trustee. The Commissioners found 
as facts that the account in the Trieste Bank was an omnibus 
account that stood in the assessee ’s name as an individual and that 
as he had not attempted to discharge the onus that lay on him 
of distinguishing which part of the income was capital, the remit- 
tances must be presumed to be his income. Held, that as the 
appellant had not disclosed the necessary information, the evi- 
dence before the Commissioners was sufficient to support the con- 
clusions of fact at which they had arrived.^ 

See also the case of A. V. P. M. R. M. Murugappa Chet’- 
tiar,^ in which it was held, following Scottish Provident Institu- 
tion V. Allan,* that the presumption was that remittances were 
of profits and that it was for the assessee to rebut the presump- 
tion. 

(3) This Act shall not apply to the following cla.sses 
of income ; — 

General — 

The exemptions in this sub-section remove liability for 
both super-tax and income-tax. The income under these heads 
cannot be taken into account under ‘total income’ under section 
16. In other words the income has to be completely ignored for 
all purposes under this Act. Even if the income should fall under 
one of the heads described in section 6, it would nevertheless be 
exempt if it is covered by one of the sub-clauses of section 4 (3). 
See notes on income from usufructuary mortgages of land under 
section 2 (1). 

The fact, however, that income is exempt under section 
4 (3) does not remove the liability to tax of employees of chari- 
ties or other recipients of income from these exempted sources, 

(1) The Suotlinh Prouident Institution v. Farmer, 6 Tax Cases 38-39. 

. (2) SehuUne v. Bensled, 8 Tas Cases 259.' 

(3) 49 Mad. 46.5; 2 I. T. C. 139. ■ 

(4) 4 Tax Cases 591. 
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if the employees or recipients are themselves taxable under the 
Act. In fact in the 1886 Act there was an explicit provision to 
the effect that “An officer or servant is not exempt from taxation 
by reason only of the income of his employer being exempt there- 
from.” 

Exemptions granted under section 60, on the other hand, 
stand on a. different footing. Those exemptions may be partial; 
and even if the incomes are wholly exempted they may be includ- 
ed in the ‘ total income ’ of the person under section 16, i.ej, in 
order to fix the rate at which he is taxable, if the exemption is 
granted on that condition. 

(f) Any income derived from property held under 
trust or other legal obligation wholly for religious or 
charitable purposes, and in the case of property so held in 
part only for such purposes, the income applied, or finally 
set apart for application, thereto. 

(n) Any income of a religious or charitable institu- 
tion derived from voluntary contributions and applicable 
solely to religious or charitable purposes. 

^ m m 

In this sub-section “ charitable purpose ” includes 
relief of the poor, education, medical relief, and the 
advancement of any other object of general public utility. 

CHARITIES 

History — 

In the 1886 Act “any income derived from property solely 
employed for religious or public charitable purposes” was exempt; 
and there was no definition anywhere in the Act of what was 
‘property.’ In the 1918 Bill as introduced the provision ran as 
below : — * 

“Any income derived from property held under trust or other 
legal obligation for religions or public charitable purposes in so far as 
that income is applied to those purposes. In this clause ‘charitable pur- 
pose’ includes relief of the poor, education, medical relief and the ad- 
vancement of any other object of public utility.” 

; ; The Select Committee, however, considered that income 
derived from property which is held on a purely religious or 
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charitable trust should be entirely exempted and that the Col- 
lector in such a case shoidd not be bound to satisfy himself that 
the income is so applied. In the case of mixed trusts, however, 
the Committee thought that the Collector might be properly requir- 
ed to enquire as to the application of the income. The Committee 
also considered it necessary to add a provision exempting volunt- 
ary contributions received by religious or charitable institutions 
for religious or charitable purposes. Since 1918 no change hias 
been made in these two clauses of sub-section (3) of section 4. The 
definition of ‘charitable relief’ was relegated to the end of the 
suh-seetion, because in the Act of 1918 as passed there were two 
clauses dealing with charities as against the single clause in the 
Bill. 

‘Property’ — 

There was no definition of ‘property’ in the 1918 Act; and 
the expression used in section 5 of that Act corresponding to 
section 6 of the present Act was house property. Sections 3 and 
4 were recast in 1922. In the 1918 Act the sub-section of exemp- 
tion (corresponding to section 4 (3) of the present Act) formed 
part of a section which merely dealt with the liability to tax of 
income generally, which arose, accrued or was received in India 
or was so deemed. In the 1922 Act, on the other hand, the main 
sub-section of the section fixed the liability of “all income, pro- 
fits or gains as described or comprised in section 6. . , . 

The insertion of these words alters (though unexpectedly) the 
interpretation to be placed on the sub-sections relating to chari- 
ties. Sub-section (3) of section 4 is only an exception to sub- 
section (1) of that section; and the same word cannot be used 
in two different senses in the same section, the more especially 
when the one part is only an exception to the other. It would 
seem, therefore, that the definition of ‘property’ as given in sec- 
tion 9 “Buildings or lands appurtenant thereto” restricts the 
meaning of the word as used in 4 (3) (i). This result, however, 
was clearly unintended by the framers, and is confirmed by the 
use of the Avord ‘property’ in section 4 (3) (iv) where securities 
are referred to as ‘property’, in Avhich context the definition in 
section 9 would make no sense. The wmrd therefore should evi- 
dently be construed in its wider sense. 

In In rc Lachhman Das Narain Das^ a firm was registered 
under section 2 (14) and the shares of the respective partners 
were divided in the following way:— -Madan Gropal, the head of 
the firm, had seven annas in the rupee, Benarsi Das had three 


(1) 1 1. T. 0. S78. 
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annas, Kunji Lai had three annas, and a charitable or religious 
object under the name of Radha Ballabh — a temple in Muttra — 
had three annas. The question was whether the class of income, 
of which 3ll6ths in this case was undoubtedly devoted to charity, 
was within the exemption contained in section 4 (3) or could be 
brought within the exemption at all. Held, that the answer was 
in the negative. 

Per Walsh and Byves, JJ . — ^“In our view income derived from 
profits made by a trading concern in business, is not income derived from 
property held under trust. The provision in the deed in question is 
merely an allocation of the proportionate part of the profits to religious 
purposes. The exemption deals with a totally different subject-matter. 
In most countries in a manner with which we in India are familiar, Gov- 
ernment has, within certain limits, exempted from the ordinary liabilities 
to contribute to public revenue, endowed property set apart by pious 
people, or held under pious trusts for purposes which are wholly religiqus 
or charitable, or in the ease of properties which are only partly so held, 
that part alone which is applied by the trust, or the instrument creating 
it, to religious or charitable purposes, is granted an exemption, and the 
language used in section 4 (3) (i) is in our opinion appropriate to an 
exemption of that kind and to no other. It is impossible to hold, having 
regard to the terminology used in this Act, that the profits of a trading 
concern are in any sense derived from property held under a trust or 
a legal obligation for religious purposes. That view is strengthened by 
a perusal of sections 9 and 10 in which the Legislature has demarcated 
the boundary line between property strictly so-called, and a business, and 
has laid down the circumstances under which income-tax is payable upon 
propei’ty, and jjayable upon profits derived from a business ” 

The reasoning in the above decision is not clear. All that 
their Lordships decided seems to be that the trading profits in 
question were taxable and the decision evidently was based on the 
facts of the case, having regard to the second sentence in 
the extract given above. The question whether securities or 
other endowments held wholly in trust would be ‘property’ within 
the meaning of this sub-section is still open. If ‘property’ is 
construed as defined in section 9, income from such securities 
should be taxed. If a different view w^ere taken, as apparently 
it must be, ‘property’ must be construed fai its ordinary meaning 
which is quite comprehensive, and it cannot be limited to Real 
Property only. 

> “ ‘Property’ is the generic term for all that a person has dominion 
wer,” “Property is the most comprehensive of all terms which can be 
used inasmuch as it is indicative and descriptive of every possible interest 
which the party can have.”^ , , A 

(1) Jones V.' SUnner, S. li. J. Oh. 90 (Stroud). 
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“It seems to me therefore that the word ‘property’ in the exemp- 
tion in question cannot import legal ownership. It imports the right 
of possession and exclusive enjoyment. Moreover that is the ordinary 
meaning of the term. The word ‘property’ is not a technical expression. 
No one in ordinary language would speak of land or buildings vested in 
a trustee and in which the trustee has no beneficial interest as his ‘pro- 
perty ’. . . . I may observe that if your Lordships will turn to the 

Act of 1854 . . . . you will find the very expression ‘property of 
the institution’ used in more than one place to denote real and personal 
property held on trust for the purposes of the institution, though not 
legally vested in the institution itself.”^ 

The Greneral Clauses Act (X of 1897) while not defining 
‘property’ defines ‘moveable property’ as all property that is 
not immoveable. ‘Property’ has been held to apply to debts, in 
certain circumstances, to choses-in-action’ of all kinds, to copy- 
rights, to patents, to debentures and even to Government annui- 
ties; but even this -wide interpretation cannot include the right 
to a future salary.^ 

A possible distinction between income from business and 
that from property is that in the latter case the person to whom 
income accrues takes no active part in the operations producing 
profits ; but this line of reasoning is ruled out by the decisions in 
Excess Profits Duty oases, of which the leading one is Com- 
missioners of Inland Beverme y. South Behar Railway,^ holding 
that it is possible to have a business without being busy! 

In the Allahabad case cited above, their Lordships held 
that in substance the partners devoted a part of the profits for 
charity. It is true that the purpose to which a man’s personal 
income is used is ignored in Income-tax Law, and the profits in 
question would be taxable if the deduction was a voluntary charity 
on the part of the proprietors, which they could revoke or with- 
draw at their will. If, on the other hand, the deity — ^Eadha 
Ballabh — could sue the partners for its share, the income from 
trade would evidently satisfy the conditions of the sub-section, — 
if the widest possible meaning was given to ‘ property ’, as it 
ought to be, unless the word is construed as in section 9. There 
is really no half-way house between the two positions. The In- 
come-tax Manual, however, contemplates the exemption of income 
from securities, etc., belonging to a charitable or religious insti- 
tution (see paragraph 58, Income-tax Manual), but says nothing 
about profits from business, etc. 


(1) Per Lord Maciiaghten in Mayor of Manchester v. MeAdanh 3 Tax Cases 491. 

(2) Eg gar v. Commissioner of Income-tax^ % I. T. G. 286. 

(3) 12 Tax Cases 657- ' ’ ' 
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‘Held xmder trust’ — 

These words refer to cases in which there is a regular 

trust. 

‘Other legal obligation’-— 

This has not been defined, but the framers must clearly have 
had in mind obligations in the nature of trusts contemplated in 
sections 80 to 95 of the Indian Trusts Act. That is to say, a 
formal trust is not necessary to secure the exemption.^ All that 
is required is a legal obligation to apply the income to charitable 
or religious purposes. But mere entries in the assessee’s books 
will not in themselves constitute a trust or other legal obliga- 
tion.^ 

Trust — existence of — question of fact — 

Though it is not necessary in order to create a trust that 
the person in whose favour the trust is created should know about 
it, the absence of such knowledge is a circumstance to be taken 
into consideration by the Commissioner in coming to a conclusion 
as to whether or not there had been a real dedication to a charity 
and as to whether or not the fund so created or the trust so said 
to be created can be revoked. This is purely a question of fact.' 

Wholly— 

This word means ‘solely’ and not mainly. See Commis- 
sioner of Income-tax v. Maulana Malak? 

Property held in part for such purposes — 

In such cases the Income-tax Officer has to satisfy himself 
as to the actual application of the income. It is not necessary 
that the income should liave been so applied before the assessment 
or in the year of receipt. It will be sufficient if it is “finally set 
apart for application” to charitable or religious purposes. The 
Income-tax Officer cannot insist on the income having been applied 
as a condition precedent to the grant of exemption, and refuse to 
be satisfied with its having been merely set apart for tlie purpose. 

‘Finally’ evidently means irrevocably — 

Where the property is under trust or other legal obligation 
wholly for religious or charitable purposes, the Income-tax Officer 
cannot enquire into the actual application of the income. The 
trustee will take the consequences under the law for any breach 
of trust, but the Income-tax Officer cannot refuse exemption on 

(1) Mg gar w Commmloner of Income-taiV, 2 I.T.O. 286. 

(2) Muih Ay, At, Mra. At, Ar^ftachal&Tfi Chettiar v. CoTfi'niismioner of lnooni6-tax. 
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the ground that the income is not in fact being* applied to the 
purposes of the trust. Examples of partial trusts are where 
property is bequeathed subject to the maintenance of certain 
charities or when a manager of a charity gets a share of the trust 
income as his remuneration. 

Expenses of Management— 

Where property is held in part only for religious or chari- 
table purposes, a proportionate share of any expenses incurred 
on management should be considered as applied to these purposes 
(paragraph 17, Income-tax Manual). 


Religious — 

i . The word has not been defined, nor is a simple definition 

nossible. The English law forbids bequests for 'superstitious 
purposes’ but there is no such prohibition in India. Whether a par- 
' ticular purpose is ‘religious’ or not would depend on the circum- 

t stances of each case, on the personal law of the person concerned, 

and on custom. Temples, mosques, mutts, schools for teaching 
theologies, recital of prayers, performance of sacrifices, etc., are 
1 all clearly ‘religious’. It is not clear, however, whether what is 

i ‘religious’ according to the Christian religion would not be con- 

1 strued in India with reference to English practice. And in any 

i case, in borderland cases — ^whatever the religion under considera- 

tion — ^the Courts would presumably give the benefit of the doubt 
[ to the trust, having regard to the general principle of construing 

? fiscal legislation. 

■ Charitable purpose — 

The Act defines ‘charitable purpose’ as including ‘relief of 
the poor, education, medical relief, and the advancement of any 
other object of general public utility.’ Analogous definitions in 
other Acts are of interest. Section 3 of the Chai’itable Endow- 
ments Act (VI of 1890) defines ‘charitable purpose’ as including 
relief of the poor, education, medical relief, and the advancement 
of any other object of general public utility, but not a purpose 
which relates exclusively to religious teaching or worship. The 
latter part of this definition is omitted from the definition in the 
Income-tax Act, but ‘religious’ purposes also get the exemption 
under the Indian Income-tax Act. Section 17 of the Transfer of 
Property Act refers to ‘rligious and charitable’ endovonents as 
being ‘for the benefit of the public in the advancement of religion, 
knowledge, commerce, health or any other object beneficial to 
mankind’. 

As the word used is ‘^inclndes’, the definition is not exhaus- 
tive. But charitable endowments which are neither religious nor 
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meant for the advancement of some general public utility, are 
difficult to conceive of. If the endowment is religious, the ques- 
tion of public utility does not arise. If it is not religious, and at 
the same time it is meant to benefit a few persons, it can hardly 
be considered ‘charitable’. The words ‘general public utility’ 
however, should be construed, in a negative sense as not confined 
to the advantage of a few specified persons, and not as meaning 
to the benefit of the community generally irrespective of class or 
creed. It would be quite sufficient if the benefit went to a section 
of the community. See Re Mellody^ a case of a bequest provid- 
ing for an annual treat to some school children. The point in 
all such cases is that the donor does not intend the benefit to go 
to particular individuals nor to let them claim the benefit. A 
trust or gift is not charitable merely because it is beneficial to 
the public, — see In re Headmasters’ Conference.^ A benevolent 
purpose or a liberal purpose is not necessarily a charitable pur- 
pose.® The guiding principle is given in Re Nottage* in which 
a testator endowed a cup for yacht-racing, and the endowment 
was not considered charitable. 

Per Kekewich, J. (whose judgment was affirmed by the Court of 
Appeal). — “In order to uphold this gift as charitable, I think I ought to 
see that it is by itself directly, and as its necessary and intended, result, 
beneficial to the community. Almost any gift may in some sense be 
said to be beneficial to the community.” 

The point is that the avowed object must be the benefit 
of the community; that is, there can be no charity, without there 
being a charitable intention. 

Nor is it necessary that a ‘charity’ should benefit only the 
poor to the exclusion of the rich. 

“I am quite aware that a trust may be charitable though not con- 
fined to the poor, but I doubt very much that a trust would be declared 
to be charitable which excluded the poor.”® 

“To ascertain whether a gift constitutes a valid charitable trust 
. . . . a first enquiry must be held whether it is public, — whether 

it is for the benefit of the community or an appreciably important part 
of the community. The inhabitants of a Parish or town or any parti- 
cular class of such inhabitants may for instance be the objects of such a 
gift, but private individuals, or a fluctuating body of private individuals 
cannot. If this test is satisfied, is it necessary to find further that the 


' ■ (1) (1918) 1 Ch. 228. 

, ; • (2) 10 Tax Cases 73. 

(3) Per Lawrence L. J, in Trustees of Sohert Marine Mansions v. Oommissionet's 
of Inland MevenuOf 11 Tax Cases 425. 

. (4) (1895) 2 Ch. 649. 

(5) Per Lindley, U J. in In re. Macduff, (1896) 2 Cli. 451. 
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class is confined to poor persons to the exclusion of persons not poor? Is 
poverty a necessary element!” 

Per Lord Wrenbury in Verge v. Somertnlle^ in wliicli he cited 
unth approval the dictum of Lindley, L. J. quoted above and the 
Privy Council held that a valid charitable trust may exist although 
its benefit is not confined to the poor to the exclusion of the rich. 

The following are some of the Indian decisions as to what 
constitutes ‘charities’. A University which conferred degrees 
only and did not teaclr; a professorship'^ the construction or 
maintenance of a well or cistern for drinking water for men and 
animals^; the construction or maintenance of a choultry, dharam- 
sala or poor-feeding house (Authorities hardly necessary, as such 
charities are so common in the country) ; a School®; the giving of 
alms including food to the poor, fakirs, ascetics, travellers, etc.® 
a dispensary or hospital.® 

On the other hand, while a University is undoubtedly a 
charitable institution, it is doubtful whether the income of a Uni- 
versity not derived from its endow^ed funds but from its fees, etc., 
is exempt under this section. To avoid doubt, however, the Gov- 
ernment of India have exempted such fees, etc., by Notification 
under section 60. 

A Hospital or School could well be not ‘charitable’. Pro- 
prietary schools are not unknown! in this country. Before an ins- 
titution can claim to be charitable, it must possess some eleemosy- 
nary feature. A hospital conducted on business lines, which took 
only paying patients is not a ‘charitable’ institution even though 
the profits might be applied inter alia to the improvement of the 
premises." Nor, on the other hand, will the fact that some people 
pay for the benefits make an institution other than charitable, if 
on the whole it is really ‘charitable’, nor the fact that the charity 
does not go far enough.® 

Institution — 

It is a word employed to express several different ideas. It is 
sometimes used in a sense in which the ‘institution’ cannot he said to 
consist of any person or body of persons who could, strictly speaking, 

(2) XJnivcrsity of Bombay v. Bomhuy City Commissionersy 10 Bom, 217, 

(3) Manorama v. Kalicliarany 31 CaL 166. 

(4) Karuppa v. Arimuga, 5 Mad. 383 j Tricumdas v. Khinji, 16 Bom. 626. 

(5) Eardasi v. Secretary of State, 5 Cal. 628 j Mazhar Hussain v, Altdul Eadi, 
33 All 400. 

(6) Ga7iapati v. Savitri, 21 Mad. 10; Majendralal v. Baj Kmiari, 34 Cal. 5. 

(7) St. Andrews Hospital v, Shearsmith, ,X'^BS7) 19 Q.B.B. 624, 2 Tax Cases 
219; Blahe v. Mayor of London, (1887) 18 Q, B. B. 437, 2 Tax Cases 209. 

(8) Trustees of Mary Claris Eome v, Anderson, (1908) 2 K, B, 645;, 5 Tax 
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own property. The essential idea conveyed by it, in connexion with 
such adjectives as ‘Scientific or literary’, is often no more than a system, 
scheme or arrangement by which literature or science is promoted, with- 
out reference to the persons with whom the management may rest, or in 
whom the property appropriated for these purposes may be vested save 
in so far as these may be regarded as a part of such system, scheme or 
arrangement. That is certainly a Avell-recognised meaning of the word. 
One of the definitions contained in the Imperial Dictionary is as follows: 
“A system, plan or society, established by law or by the authority of 
individuals for promoting any object public or social.”^ 

“It is a little difficult to define the meaning of the term ‘institn- 
tion’ in the modern acceptation of the wmrd. It means, I suppose, an 
iindertalring formed to promote some defined purpose having in view 
generally the instruction or education of the public. It is the body (so 
to speak) called into existence to translate the purpose as conceived in 
the mind of the founders into a living and active principle .” — Per Lord 
Macnaghten. (Ihid). 

There can really be no precise definition of an ‘ institu- 
tion but the word implies (1) a certain degree of permanency 
and (2) a certain public nature. (2) is already conditioned by 
the adjective ‘ religious or charitable ’ both of which imply a 
public or semi-public nature. As regards (1), an individual col- 
lecting contributions for a casual charity could not claim exemp- 
tion under this clause of the sub-section. Such income would 
be exempt but as casual receipts, etc., under clause (vii). The 
contributions should be voluntary and made without consideration. 
The price paid for admission into the institution, for instance, 
would not be voluntary. See, howmver, notes below'. 

Applicable solely to religious, etc., purposes— 

The income of the institution should be applicable solely 
to religious or charitable purposes before it can be exempted. It 
is not ordinarily the function of the Income-tax Officer to enquire 
whether in fact it is so applied. All that he has to see is wffie- 
ther under the rules and constitution of the institution the in- 
come is applicable- Where there is no clear condition in the rules 
of the institution, the fact that the income is not actually aiDplied 
to the purpose may be evidence that it is not so applicable, and 
to that extent the Income-tax Officer may, in fact must, enquire 
into the application of the income. The wmrd ‘ applicable ’ in 
clause (ii) is not even so strict as the Avords “finally set apart 
for application ” in clause (i). 

What exactly the Select Committee had in mind in insert- 
ing 4 (3) (ii) is not clear; and in particular, what they meant by 

(1) Per Lord Herschell in Mayor of Manchester v. MacAdam, 3 Tax Cases 491. 
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“voluntary contributions”. It is also not clear whether the 
draftsman was influenced by the wording of similar provisions 
in the United Kingdom. However that may be, if ‘property’ 
in clause (i) is construed in a comprehensive sense, it does not 
really matter what “ voluntary contributions ” mean. If, on 
the other hand, it is read in a restricted sense, it is a matter of 
some importance what “ voluntary contributions ” connote. In 
the United Kingdom where charities as such are not exempt 
but only in respect of specified sources of income, the meaning 
of the expression has been the subject of discussion.^ — Per Smith, 
J. 

“It was said that the word ‘ payment ’ was synonymous with 
‘ contribution and that the word ‘ voluntary ’ did not mean gratuitous 
but meant given without compulsion. . ... In my Judgment, what 

is or is not a voluntary contribution must in each ease depend on the 
object for which, and the object to which the contribution is made. In 
each case, it seems to me, it must be a question of fact. . . . . To 

pay £1 to a benefit match of a professional cricketer for his own pocket 
would, I should say, be a voluntary contribution. To pay £1 to get 
access and right to a special seat upon the ground for the match, I should 
myself not call a voluntary contribution at all. . ... I decline 
altogether to attempt to give an exhaustive definition of what are or 
are not funds voluntarily contributed, for if I did, I should, as it appears 
to me, land myself in the same difficulties in which the learned judges 
who decided the eases in question, as it appears to me, got themselves 
into. . . . .” 

Law in the United Kingdom — 

Under Scliedule A (property Tax) exemption is given to 
(1) public buildings and offices belonging to any college or hall 
in any University (not occupied by any member or by any per- 
son paying rent); (2) public buildings, offices and premises be- 
longing to any hospital, public school or alms-house (not occu- 
pied by any officer whose income amounts to £150 a year or by 
any person paying rent) ; (3) any building being the property 
of any literary or scientific institution which is used solely for 
the xjurpose of such institution and in which no payment is de- 
manded or made for any instruction given there by lectures or 
otherwise (if the building is hot occupied by any officer or by 
a person paying rent) ; (4) rents and profits of lauds, tenements, 
hereditaments, etc., belonging to a hospital, public school or alms- 
house, or vested in trustees for charitable purposes in so far as 
the income is applied to charitable purposes (till 1921 this did 
not extend to the premises owned and occupied by the charity) ; 
(5) under Sche dule C— -Government a nd other securities — 

(1) Commissto7iers of Inland Meveiiue New University Cluh, 2 Tax Cases 279. 

1—46 
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on stock belonging to charities. In 1921 exemptions were given 
(1) in respect of Seliednle B — occupancy tax — ^in respect of lands 
occupied by a charity provided that the work in connection with 
the ‘ husbandry ’ is mainly carried on by the beneficiaries of the 
charity and the profits applied solely to the ehaiity; (2) in res- 
pect of Schedule D — trading — if the work is mainly carried on 
by the beneficiaries of the charity and the profits solely applied to 
the charity. The changes in 1921 were made at the instance of the 
Royal Commission on Income-tax, which commented on the ano- 
malous state of the law as it stood before. Section 24 of the 
Finance Act of 1927 extended the exemption in respect of Sche- 
dule D profits to cases in which the trade is exercised in the 
course of the carrying out of the primar}?^ object of the charity, 
even if the trade is not carried on by the beneficiaries. As a re- 
,sult of these changes, some of the decisions in England have 
become obsolete. 

It will be seen from the general outline of the exemptions 
to charities, etc., in the English law that the details of the English 
system are inapplicable to India. As Pollock M. R. put it in a 
recent case.^ 

“ There is under the (United Kingdom) Income-tax Acts no general 

exemption for charities as such from income-tax Unless the 

charity can justify a claim to the particular exemption allowed in respect 
of tax collected under the several Schedules it remains liable to the tax.” 

On the other hand in India there is a general exemption 
in favour of charities. The only English decisions therefore that 
can be of help, are those as to what is or is not charitable, etc., but 
even these have to be applied with caution. 

Under the English law all religious purposes are also chari- 
table,- but certain purposes which would be religious according to 
non-Ohristian or rather non- Anglican standards would be ‘ super- 
stitious ’ and not ‘ religious ’. A technical meaning has been 
assigned to the words ‘ charitable purposes ’ by the Court of 
Chancery in England. Certain charitable objects were enumerat- 
ed in the preamble to Statute 43 Elizabeth c. 4, but the Courts 
have given a very wide interpretation to the words. The sub- 
jects are enumerated in the Mortmain and Charitable Uses Act, 
1888, as below: 

“ Relief of aged, impotent and poor people, maintenance of sick 
and maimed soldiers and mariners, schools of learning, free schools, and 
scholars in Universities, repair of bridges, ports, havens, causeways, church- 
es, sea-b anks and highways, education and preferment of orphans, relief, 

^ ; u (1) Brighton College v. Marriott, W Tax Oases, 235. 

; A (2) 1% re White — White , White, (1B93) 2 Gh. 41, 52; Commissioners of 

Ineome-tm v. JPemsel, 3 Tax Cases 53. 
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stock or maintenance foi' houses of correction, marriages of poor maids, 
supportation, aid and help of young tradesmen, handicraftsmen and per- 
sons decayed, relief or redemption of prisoners or captives, aid in ease 
of any poor inhabitants concerning payment of fifteenths, setting out of 
soldiers, and other taxes.’’ 

The meaning of the words ‘^charitable purposes ’ in the 
income-tax laws was threslied out in of Income- 

tax V., Penisel} 

Per Lord Macnaghten, — ‘‘ In all English Statutes when there is no 
controlling context a technical meaning is attached to the word ^ charity 
and synonymous therewith is the word ‘ charitable ’ as used in such expres- 
sions as charitable trust, etc Charity in its legal sense com- 

prises four principal divisions — ^trusts for the relief of poverty, trusts 
for the advancement of education, trusts for the advancement of religion, 
and trusts for other purposes beneficial to the community not falling 
under any of the preceding heads. The trusts last referred to are not 
any the less charitable in the eye of the law, because they incidentally 
benefit the rich as well as the poor, as indeed every charity must do 
either directly or indirectly. The (Income-tax) Act has nothing to do 
with casual alms-giving or charity of that sort nor indeed has it anything 
to do with charity which is not protected by a trust of a permanent 
character. The provisions of the Act are concerned with the revenue 
of established institutions- — the income of charitable endowments. . . 

Note that as regards the fourth head, the benefit of the 
community, there is no mention of poverty. 

The words in the preamble of 43 Elizabeth, c. 4, are not a defi- 
nition of charitable eases but are a detailed statement of certain cases 
which are to be charitable and in dealing with the matter the course which 
the Court of Chancery has pursued has been to look at the enumeration 
of the charities in the statute and to include under the W'ord ‘ charitable ’ 
any gift of funds for a public purpose which is analogous to those men- 
tioned in the statute.” — Per Lord Wrenbury in Verge v. Somerville? 

In a United States Sunday Act, charity has been held to include 
everything which proceeds from a sense of moral duty or kindness or 
humanity for the relief or comfort of another and W'ithout any regard 
to one’s own benefit or pleasure 

Many of the leading cases in the United Kingdom do not 
apply to India because of the difference in the exempting provi- 
sions of the law already pointed out. The most important group 
of cases culminating in Coman v. Rohmda Eo^yital? decide that 
it is not the motives of a concern but whether it is run on ^ busi- 
ness’ lines and adopts ‘business’ methods that decides the liability 

(1) 3 Tax Cases 53. 

(2) (1924) A. C. 596. 

(3) Doj/Ze V. i. # B. B. 2., 118 Mass. 197. 

(4) (1921) 1 A.C. 1; 7 Tax Cases 517. 
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to tax. And it is for the charity seeking exemption to justify 
the particular exemption with reference to the different schedules 
under the Income-tax Act. In India, on the other hand, even a 
‘ business ’ will he exempted if it is held under trust or legal 
obligation for charitable or religious purposes, assuming of course 
that “ property ” as used in section 4 (3) (1) includes a business; 
and the English cases are not therefore of mtich assistance. But 
see the decision of the Madras High Court in Commissioner of 
Income-iax v. Thevara Patasala} It is only if there is no trust 
or other obligation for charitable or religious purposes that we 
can seek any useful guidance from the English eases; and even 
then only as to whether the profits arise from a ‘ business ’ or 
not. But the point is not of much importance because whether 
the income should be considered to arise from ' business ’ or 
some other source it is taxable all the same so long as it is not 
exempt on account of the existence of a trust or other obligation 
or because the contrilnitions are voluntary. The source Avould 
only affect the computation of the income and not its taxability. 

Exemption of charities — ^Procedure in the United Kingdom — 

Till 1925 the procedure for referring to the High Court 
questions relating to the exemption of charities was by a manda- 
mus obtained fi’om the High Court — see notes under section 66. 

Hospital— Paying patients — 

In St. Andreivs Hospital, Northampton v. Shearsmith^ a 
hospital received paying patients at remunerative prices and 
applied its surplus income to the extension and improvement of 
the hospital buildings. Held, that the surplus was profit assess- 
able to the income-tax as the institution was not ‘ charitable ’. 
In Needham v. Boioers^ an institution for the insane in which 
some patients paid sufficiently well for all the inmates to be sup- 
ported without payment and Avhich Avas therefore self-support- 
ing AAns held to be not ‘ charitable ’ although it AA-as founded by 
charitable donations and made no profit. In Caivse v. Lunatic 
Hospital, Nottingham,* however, an asylum AAuth substantial chari- 
table endoAvments AAdiich took in patients at remunerative prices 
AAns considered to be ‘ charitable ’. The difference betAveen these 
decisions Avas founded on the fact that in the one case the insti- 
tution -was chiefly dependent on the fees AA'hile in the other it 
was so dependent on the endoAATnents. 

(1) 2 I. T. 0. 171. : 

(2) 2 Tax Cases 219. 

(3) 2 Tax Oases 360, 
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College— Endowed — Eeceiving fees — 

A college was built and endowed to enable young women to 
carry on their studies after leaving school. Each student paid 
in fees £90 a year or upwards, the receipts from the endowment 
being as to fees in the proportion of about two to one. Held, that 
the college was not exempt as a “ charity school 

See per Phillimore, J., in Governors of Bradford Gram- 
mer School? following the tests laid down in Charterhouse School 
x. Lamarque^ SiXid Southivell Y. Holloway College? 

“ Now a school which is nearly self-supporting but has some assist- 
ance from endowments is not a charity school. A school which is almost 
entirely supported by endowments but gets some little assistance from 
fees paid by scholars is a charity school and in the same way a hospital 
which is almost entirely charitable is exempt as a hospital although it has 
a few paying patients. Per contra if the hospital is almost entirely self- 
supporting it is not exempt because it has some residual endowment. 
The whole matter therefore is a question of degree.” 

Charities — Contingent and not exclusive — 

Mr. Joseph Rank by an indenture made in March, 1917, 
settled upon trustees certain funds, to be held, together with the 
income thereof, upon trust “ for the benefit of such persons, 
institutions or purjooses as the said Joseph Rank shall by any 
writing under his hand or by will appoint ”. In default of any 
such appointment the trust funds and income were to be held by 
the trustees upon trust for the benefit of the Wesleyan Methodist 
Church. The Avhole of the income of the trust for the three years 
ended 5th April, 1918, 1919 and 1920 was applied by the trustees 
to certain charitable institutions in accordance with written 
directions given at various dates by Mr. J oseph Rank. The trustees 
applied to the Special Commissioners for repayment of the 
income-tax which had been deducted at the source from the trust 
income during the three years ended 5th April, 1918, 1919 and 
1920, on the ground that under the deed of trust the income in 
question was applicable to charitable purposes only and had been 
so applied. The application was unsuccessful and the trustees 
applied for and obtained a rule nisi calling upon the Special Com- 
missioners to show cause wdiy a writ of mandamus should not issue 
commanding them to allow exemption from income-tax on the 
income in question and to repay the tax which had been deducted 
therefrom. Held, discharging the rule msi that inasmuch as the 
settlor possessed under the deed of settlement power to execute 

(1) SoutlmeU v. The Governors of Holloway College^ 3 Tax Cases 386. 

(2) 6 Tax Cases 136. 

(3) 2 Tax Cases 611. 
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an appointment in favour of purposes that were not charitable, 
the deed did not create a trust for charitable purposes only, al- 
though ultimately powers were exercised by the settlor in favour 
of charityA 

Mutual Benefit Association — 

The objects of an institution were to afford relief to decayed 
members in distress, sickness and old age, and to aid widows and 
protect children. Subscription was an essential condition of mem- 
bership, but relief was claimable only where the circumstances were 
necessitous, and no members were entitled as of right to such 
relief, an absolute discretion in the matter vesting in the direc- 
torate. Held, that the institution was not a charitable institu- 
tion, but substantially one for the mutual benefit of the subscrib- 
ing members, who in the event of the directors misapplying the 
rules or declining to act upon them according to their proper con- 
struction, would have a right to redress in a Court of Equity. 

Trade Societies — Benefit restricted to members — 

Exemption claimed on behalf of a Scotch Incorporated 
Trade Society on the ground that its income was legally appro- 
priated and applied to a “ charitable purpose Held, (1) that 
the meaning of the words “ legally appropriated ” is that the 
appropriation must be of such a kind as to create a legal obliga- 
tion upon the part of the administrators of the property, to apply 
it in a particular manner; (2) that funds belonging to an in- 
corporated body which are derived from entry moneys of mem- 
bers, and are solely applicable as pensions to decayed members, 
or widows of members, at the absolute discretion of a govern- 
ing body, are not to be regarded as funds “ legally appropriated 
and applied for any charitable purposes ” wfithin the meaning of 
the statute.® 

Masonic Lodge — 

A Grand Lodge of Masons claimed exemption in respect 
of the income of certain funds devoted to the relief of necessitous 
Masons, or their dependents, at the discretion of the administer- 
ing bodies. Every Mason by whom, or by whose dependents, 
benefit was received from the funds, had to some degree contri- 
buted thereto through his Lodge, but the funds were largely 
derived from other sources than such contributions and the greater 

(1) Mex V. The Special CimimmlonBrs of Income-tax {JSx parte Bankas Trus- 

(2) The Linen and Woollen LmpcrSf etc,^ Institution v. Commissioners of 

Inland 'S.-T-ax Gases 6S1.' v 

{Z) , The Incorporation of Tailors m Glasgow v. Commissioners of Inland 
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proportion of each individual Mason’s contributions to his Lodge 
did not go to these funds. Held, that the exemption applied. 

Per the Lord President. — I think it is clear, and indeed no argu- 
ment is addressed against this view, that the meaning of '' legally appro- 
priated and applied does not necessarily mean that there never can be 
any change— as if a thing is fixed back but it means that the practical 
condition of the Fund is that it is so applied and that it is in terms of 
either the direction of the trust or the constitution of the body which 
owns it. Therefore the first thing to be got at is whether any particular 
portion of corporate property is really what may be called (to use more 
general words) dedicated to charity. Now when we take these funds, 
the particulars of which are set forth in the case befox’e us, there is no 
doubt whatsoever that they are dedicated to charity. They are entirely 
used for the relief of distress in some form or other, and accordingly 
prima facie I think there would be no question but that they fall within 
the exemption. But then it is said that they do not really do so, because 
when you look into the source from which these funds come you will 
find that the participants in these funds have themselves been at some 
period or other compulsory contributors to these funds^ — I mean compul- 
sory in this sense that they could not have been in the body in which they 
are unless they had conformed themselves to the Eules of that body, and 
that the Rules of that body enjoin a certain contribution to those funds. 
Therefore, the Crown argued, this is nothing more nor less than really 
a Benefit Society, and if it is a Benefit Society you are really purchas- 
ing what you get, and then it is not charity in the proper sense of the 
word. And in illustration of that position they particularly relied upon 
the ease of the Incorporation of Tailors in Glasgow v. The Inland Bevenue^ 
ill 14 Rettie, which was decided in this Court, and the case of the Linen 
and Woollen Drapers^ which was decided in England. ... In the 
Incorporation of Tailors in Glasgow the whole contributions were for the 
purpose of swelling those funds and swelling those funds alone which 
afterwards were doled out in a charitable way, and no doubt the ease, 
so far, was a strong one in so far that it settled that it was none the less 
a Benefit Society, even although the person who contributed did not 
necessarily get anything back, because the i)articiilar recipient of the 
bounty always had to trust to his particular case recommending itself 
to the distributors of the charitable fund. 

But when you come to these funds, you find that to a certain extent 
these funds are swelled by the contributions of those who will eventually 
participate, that is to say, there is nobody who takes a benefit from these 
funds but is in the position that he, in the past, through the medium of 
the payjiient which his Lodge has made in respect of him, will have con- 
tributed some minute portion of the funds from which he is taking bene- 
fit; but none the less the great proportion of his contributions do not go 
to that at all. He does not join the Masons as a Benefit Society, but in 

(1) 2 Tax Cases 297. , ' 

(2) 2 Tax Casas ; ;■ 
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order to j^articipate in tiie other benefits of Freemasonry, and the actual 
contributions which go to the making of each particular fund are not at 
all limited to those funds, but some of them come from purely charitable 
sources and some from other funds which are voted by the Grand Lodge. 

I think, therefore, it comes to be a question of degree. If you take, for 
instance, an extreme case at the other end, nobody could suppose, if, 
say an hospital (or in this part of the wmrld we should call it an Infir- 
mary) was endowed certainly for a charitable purpose, it would not 
exempt the Corporation, from the fact, which undoubtedly would be a 
fact, that some patient might in past years have given a subscription to 
the hospital. I think that is an extreme case at the other end. I think 
this case is nearer that than a complete Benefit Society, wdiich you had in 
the Incorporation of Tailors 

Fer Lord ill ac A: It appears to me that the question whether 
a particular fund falls within the exemption of the statute or not is 
largely a question of degree. If the objects of the Corporation are purely 
mutual benefit, if the individual corporators make their contributions as 
an investment, the case would be governed by the principles laid down in 
the Incorporation of Tailors in Glasgoiv,^ From the bye-law^s which govern 
the Tailors’ Incorporation it appears that all that was left wms for the 
mutual benefit of the individual members. So, too, in the English case 
Be The Linen and Woollen Drapers, etc., Institution,^ which was founded 
upon by the Crown, it appears from the opinion of Pollock, B., that the 
institution w^as a Mutual Benefit Society. As the rules are not printed 
in the Eeport it does not appear upon what grounds this opinion was 
reached, but the opinion of the Lord President in the Incorporation of 
Tailors in Glasgow^ is referred to and adopted by Hawkins, J., in his 
judgment. 

In the present case it does not appear to me that the contributions 
by individual Freemasons are of such a character or amount as to necessi- 
tate the Court arriving at the conclusion that the funds in question are 
not legally appropriated and applied for a charitable purpose. The 
individual pays not to any of these funds but to a daughter lodge and 
makes these payments in order to become a Freemason. From the rules, 
the consequence results that a small proportion of his contributions goes 
to these funds. That, however, is not the main object he has in view 
w'hen he makes his contribution. He makes his contribution in order to 
share in the benefits of Freemasonry, and this is not confined to mak- 
ing payments from these funds.^ 

Temperance Council — ^Not charitable — 

The Temperance Council of tlie Christian Cliurches of 
England and "Wales, the principal object of wdiich wuis united action 
to secure legislative and other temperance reform, was considered 


(1) 2 Tax Cases 297. 
v: (2) 2 Tax Cases 651. , ■ - ■ 

(3) Grand Lodge, etc,, of Masmis, etc. v. Commissioners of Inland Mevenue, 
6 Tax Cases 116. 
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not to be a ‘ charitable ’ institution, but an institution estab- 
lished for political purposes as its object was to secure legis- 
lative reform.^ 

Widows and orphans of medical men — Society for the relief of — 

This Society was fornaed in 1788 and later on incorporated 
by a Eoyal Charter in 1864. According to the Charter the ob- 
ject of the Society was to relieve the widows and orphans of 
the deceased members who might need assistance; and accord- 
ing to the same Charter the Society claimed to unite the advan- 
tages of a provident with those of a benevolent society, inasmuch 
as by a small yearly subscription the members were enabled to 

* protect their widows and orphans from destitution should they 
need relief, and it was benevolent inasmuch as its benefits were 
conferred only in straitened circumstances. The funds of the 
Society were raised by interest of moneys, legacies and donations, 
and subscriptions of members. As a matter of fact by far the 
greater portion of the members were in such circumstances that 
the dependents would not in the ordinary course require relief. 
Held, that the funds of the Society were solely devoted to the 
relief of individuals and that this was a ‘ charitable ’ purpose 
on the authority of the decisions given in the Court of Chancery.® 

Medical Charitable Society — 

This Society was established to help (1) members disabled 
by illness or accident and in needy circumstances; (2) the de- 
pendents of deceased members in necessitous circumstances; 
and (3) in the education of the children or disabled members. 

* The members of the Society were also themselves eligible for 
relief and subscriptions and donations were received also from 
persons unconnected with the medical profession. This case was 
decided along with the ease of the Society for the Belief of 
Widows and Orphans, etc., and it was held in the same judgment 
that this Society also was ‘charitable.’® 

Per Bowlait, J. — ^“ A purely mutual society among very poor people 
whose dependents would be quite clearly always poor would not, I think, 
be a charity; it would be a business arrangement. . . . That would 
not be a charity . . . (the beneficiaries in the ease) have not the 


(1) Commissioners of Inland Eevenue v. The Temperance Council, etc., xm- 
reported. 

(2) Spiller V. Maude, 32 Oh. B. 168, followed; Cunnach v. Edwards, 12 T. L. R. 
614; Me Clarice, 1 Cii. B. 497, diethigmslied ; Commissioners of Inland Mevenue v. 
Society for the Melief of Widows and Orpians of Medical Men, 11 Tax Ga?ses. 

(3) Commissiorters of Inland Mevenue t. Medical Charitable Society for the 
West Biding of TorlcsMre, 11 Tax Oases. 
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right to anything; the funds are vested in trustees who have to do their 
duty, of course faithfully, but they have to select the objects with a view 
to making as far as their resources go, a due and fair relief of indigence. 

. . . Is that really a bargain mutually between the members for mutual 

relief limited to the contingency of indigence, or is it really only a means 
of qualifying for the receipt of what is in itself a charity ? . . . . 

The immateriality of the element of private subscriptions seems to be 
emphasised in the case of Spiller v. Maude. 

Kursing facilities — Society giving — 

An association whose object was the provision of nursing 
facilities to poor people had three classes of members paying sub- 
scriptions at different rates, the bulk of the members being in 
the lowest class. Facilities were given only to members, in most 
cases at less than cost, the deficit being met out of donations or 
income from investments of donations, etc., from the public. Held, 
that the association was charitable.^ 

Library — Corporate body, of — 

A Corporate body possessed buildings which were occupied 
as a library, and owned also mortgages, railwmy shares, and bank 
deposits. It claimed total exemption. Held, (1) that the Society’s 
library was not property “legally appropriated and applied for 
the promotion of education, literature, science, or the fine arts” 
(note the difference in the wording of the English and the Indian 
law) ; (2) that the income of the Society was exempt only to the 
limited extent that it was legally appropriated by contract to the 
perpetual endowment of a chair of conveyancing in the University 
of Edinburgh ; (3) that the words “legally appro- 

priated” did not mean “ lawfully” appropriated, but that the 
appropriation was to be of such a kind as to be legally binding 
upon the parties.^ 

Library — ^Free — ^Partly used for Subscription Library — 

A building belonging to the Magistrates and Town Council 
of Dundee wms used mainly as a Free Library, but in one of the 
rooms accommodation was afforded by special arrangement for 
the books belonging to a Subscription Library. These books were 
under the control of the Librarian of the Free Library, and after 
being a year in circulation among the subscribers were handed 
over to, and became the absolute property of, the Free Library. 
Held, that the building was not within the exemption in favour of 

(1) CommUsioners of Inland Mevenue v. FeeUesMre Nursing Association^ 11 

(2) tHociety of Writers to the Signet v. Commissioners of Inland Mevenue^ 2 
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buildings used solely for the purposes of a literary or scientific 
institution.^ (In India a literary or scientific institution would, 
unless a proprietary institution, be charitable if it was an educa- 
tional institution, as it would in most cases be, or an institution 
of public utility.) 

Library-Free — ’ ’ > 

A building was owned by a Municipal Corporation, and was 
maintained for the purposes of a Free Library under the provi- 
sions of the Public Libraries Act, 1892. Held, (by Lords Hers- 
chell, Macnaghten and Morris, Halsbury, L. C., dissenting) that 
the building was within the exemption from income-tax granted 
to Literary or Scientific Institutions.^ 

University College — 

The University College of North Wales was founded to 
provide instruction in all the branches of a liberal education ex- 
cept theology. It derived income from investments of which a 
part was appropriated specifically to various educational pur- 
poses, and part applied to the general purposes of the College. 
Held, that the College was a Corporation established for “ chari- 
table purposes” only within the meaning of the Income-tax Acts, 
that the revenues applied to the general purposes of the College 
were applied to “charitable purposes ” only, and that the College 
was entitled to exemption.® 

Institution of Civil Engineers — ^Main object — Promotion of Science — 
Exempt — 

Exemption claimed on the ground that the property and 
income of the Institution of Civil Engineers were legally appro- 
priated and applied for the promotion of science. Held, by Lords 
Watson and Maenagthten (Lord Halsbury, L. C., dissenting), that 
the primary object of the Institution was the promotion of science 
in the abstract, and that the property and income were legally 
appropriated by Charter, and applied in fact to that object; thaty 
if the further object of the advancement of the professional in- 
terest of members was to be also inferred, it was at least secondary 
to the main and chief object.^ 

Royal College of Surgeons — library, Museum Buildings— Not exempt— 
The Eoyal College of Surgeons was incorporated “ tor the 
advancement of the science of surgery within Her Majesty’s 

(1) Musgrave v. Magistrates and Town Comcil of Dundee, S Tax Gases 55E, 

(2) Mayor, etc,, of Manchester v, McAdam, 3 Tax Cases 491. 

(3) The King v. The Commissioners for Special Tur poses of the Income-tax 
{ex parte University College of North Wales), 6 Tax Cases 408. 

(4) Commissioners of Inland Bevenue Forrest, 3 Tax Cases 117, 
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Dominion.” It granted various surgical qualifications, and was 
both an examining and teaching body in surgical subjects. Held, 
that the objects of the College were mainly prof essional j that it was 
not a ‘scientific institution’ and was therefore not entitled to ex- 
emption for buildings belonging to it, used as a library, museum, 
etc., for the purposes of the College. The question being a mixed 
one of fact and law, this judgment did not follow that of the House 
of Lords in Commissioners of Inland Revenue v. Forrests 

Per Lord Adam . — ‘ .... If, in the sense of the Act, the main and 
leading purpose of the institution is the advancement of science, it will 
not be the less entitled to the exemption claimed because it aids incident- 
ally, consequentially, the promotion of professional purposes, and that 
appears to be the case, or very much so, of the Institution of Civil Engi- 
neers in London. On the other hand, if the main and leading object be 
that of advancing a profession, then that it may also incidentally and as 
a consequence of that, promote science, will not (the less) make it other 
than a professional institution.”^ 

(The Indian law does not give any exemption to a scientific 
institution unless it is ‘charitable’; and such an institution is not 
‘charitable’ as its object is ‘professional’, and not educational 
or of ‘general public utility’). 

Common pastures — Grazing charges used for the benefit of — 

The freemen of Bootham Wai’d had possessed certain rights 
of common pasture over certain lands. By a certain statute some 
of these lands were vested in the Mayor of the place, for the benefit 
of the freemen. Grazing charges were made upon ‘non-freemen’, 
and these sums were used for the benefit of some of the widows 
of the freemen. Claim was made that the property was legally 
appropriated and applied in a manner expressly prescribed by 
Act of Parliament, and also that the property was legally appro- 
priated and applied for a charitable purpose. Held, (1) that the 
manner of the enjoyment of the property, or the income of it, 
wms immaterial, and that the words of the sub-section were satis- 
fied if the property wms appropriated, in express terms, to a 
prescribed object; (2) that although an interpretation short of, 
and different from, the technical meaning assigned to the term 
“charitable purposes”, by the Courts and adopted by the House 
of Lords in the Income-tax ease of Pemsel,^ should be given to the 
same term in the Corporation Duty Act, yet that interpretation 
should be a sufficiently wide and liberal one It would 


'(-1) S Tax Cas6s 117. '.v.. 

(2) Sulley v. Royal Colley of Smgecns, MMiibwrgh. 3 Tax Cases 173. 
(E) E Tax €mm SE, , 
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not, however, include a case in which the beneficiaries of the charity 
had no right to the benefits and received them only through the 
eousent of the real owners, vis., the freemen.'^ 

It will be observed that “legally appropriated, etc.,” occur- 
ring in all these English cases corresponds to ‘'trust or other legal 
obligation’ in the Indian law. 

Lands vested in trust — ^Rents and profits for religious purposes — 

Lands were vested in trustees in trust to apply the rents 
and profits in maintaining (1) the missionary establishments 
among heathen nations of the Moravian Church, (2) a school for 
the children of ministers and missionaries; and (3) certain reli- 
gious establishments denominated choir houses. jffeZd, by Lords 
Watson, Herschell, Macnaghten, and Morris (Halsbury, L. C., and 
Lord Bramwell dissenting), that the trust was one for “charitable 
purposes” within the meaning of the Income-tax Acts. In those 
Acts the words charitable purposes are to be interpreted, not ac- 
cording to their popular meaning, but according to their technical 
legal meaning.^ This is one of the leading cases on the subject. 
Extracts from Lord Macnaghten ’s judgment have been given 
on p. 363. 

Charity — Scottish Law — 

In Wilson and others v. The Crown^ the Scottish Court of 
Session held that in Scotland a charity should be construed ac- 
cording to Scottish and not the English law. 

Property of the Royal College of Surgeons — Income not legally 
appropriated for promotion of science of surgery — 

By the Customs and Inland Revenue Act, 1885, a duty was 
imposed by way of compensation to the Revenue for Death Duties 
that obviously cannot be levied on Bodies Corporate and Unin- 
corporate, the rate of Duty being five per cent, per annum on the 
net annual value, income and profits of real and personal property 
belonging to such bodies. ‘ ‘ Property which, or the income or 
profits whereof shall be legally appropriated and applied for any 
charitable purpose or for the promotion of education, literature, 
science, or the fine arts” [48 and 49 Viet., c. 51, section 11, sec- 
tions (2) and (3)] (Customs and Inland Revenue Act, 1885) was 
exempt; and the Royal College of Surgeons claimed exemption 
from this duty. Held, that the College had two main objects 
neither of which was subsidiary to the other: (1) The promotion 
of the science of surgery : (2) The promotion of the practice and 

(1) In re Bootham Strays, Yorlc Commissioners of Inland Bevenue v. Scott 
and others, 3 Tax Cases 134. 

(2) Special Commissioners of Ineome-tus^ 'V* Bemsel, 3 Tax Gases 53. 

(3) 5 A, T. 0. Z7S. ■ 
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eneouragement of surgery including the interests of those prac- 
tising surgery as a profession, and including also the examination 
of students and others to qualify for practice or honours in sur- 
gery. There was no legal obligation either to apply the property 
or the income to the first main object, or not to apply them to the 
second main object, and as there was no appropriation by the 
college by conveyance, declaration of trust or otherwise, there was 
no “legal appropriation” for a purpose exempting from duty. 
Neither was the property and income brought into charge “ap- 
plied” so as to exempt it from duty.^ 

Wills — Surplus after satisfaction of specific trusts — 

Construction of will of Sir Thomas Gresham — whether the 
surplus, if any, after satisfaction of specific trusts belonged to 
the Corporation of the City of London absolutely, or was to be 
held by them for the purpose of a general trust over the whole 
property. Held, that the property other than the Royal Exchange 
itself was not legally appropriated and applied to the benefit of 
the public at large, etc., nor did it fall within the words “or in any 
manner expressly prescribed by Act of Parliament”; and that 
the limited trusts referred to in the will had been properly excluded 
from the assessment. The Corporation were beneficial o-wners 
of the surplus, and were not bound by any trust or new trust in 
respect of it, and as equitable owners subject to specified charges, 
obtained no charge on the property for expenditure in re-building 
and improvements. Further, they were not entitled to claim as a 
set-off against an account of annual income, sums paid away in 
respect of past capital expenditure." (The facts relating to the 
will are rather obscure.) 

Technical education — 

A college imparting technical education in all branches of 
the woollen industry and maintained mostly out of subscriptions 
from woollen manufacturers was held to be an educational insti- 
tution.® 

Agricultural Society — 

A society, numbering about 3,000 members, unincorporated 
and without any deed of trust, held annual shows and interested 
itself generally in the improvement of agriculture, including 
inter alia the improvement of agricultural lands. The income 

(1) The Eoyal College of Surgeons of England y. Commissioners of Inland 
EevenuCf 4 Tax Oases 344. 

(2) Gresham Trustees (City’s Moiety) v. Commissioners of Inland Eeisenue, 
4 Tax Cases 304. 

(3) Scottish Woollen Technical College y. Commissioners of Inland Eevenue 
(€. of S.), 11 Tax 'Cases IBl''*" ■ 
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comprised gate money, subscriptions, etc., and the excess of in- 
come over expenditure was invested. Held by the Court of Ap- 
peal that there was a charitable purpose.^ 

Convalescent House — 

A home established for the benefit of members of the dra- 
pery and allied trades obtained its income from the original en- 
dowment and other investments, from donations and subscriptions 
from concerns in the trades and from payments by visitors. The 
persons using the home were convalescents from illness, persons 
requiring rest and change of air and persons taking a holiday ; 
and the last class had to pay higher rates than the others. The 
visitors were admitted either on the recommendation of the donor 
and subscriber fii’ms or on special letters of introduction. 

Held, by the Court of Appeal, following Re Estlin," and 
Re Qardom^ that there was a charity.'^ 

Temperance refreshment rooms — 

The object of a trust was “to assist the inhabitants of 
Falkirk by providing them with comfortable rooms where 
wholesome refresliments may be obtained, where they are 
free from the temptation of intoxicating liquors.” The trustees 
maintained two cafes, in one of which prices were charged as in 
ordinary restaurants and in the other at lower rates in order 
to benefit the working classes. There were free reading and re- 
creation rooms. The trustees avoided making profits as far as 
possible. 

Held, that the promotion of temperance was a charitable 
object, and that as the only way in which the trust could be given 
effect to was by the adoption of commercial methods, that fea- 
ture should be ignored and that the trust should be exempt. Lord 
Sands however thought that if the Crown had shown that there 
was a separable branch working at a profit, it might have been 
different.® 

School in receipt of full fees — ^Not a charitable institution — 

A school in which full fees are paid by the students, and 
the surplus is devoted to the improvement of the College, is not 

(1) Commissioners of Inland Mevenue v. YorTcsMre Agricultural Society, 6 
A. 1\ 0. 862. 

(2) 72 L. J. 687. 

(3) (1914) 1 Oh. 662. 

(4) Commissioners of Inland Hevenue r.. Trustees of Motjerts Marine Mansions, 
31 Tax Cases 425. 

(5) Commissioners of Inland j^evenue w* I'alMrJc Temperance Cafe Trust, 
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a ‘charitable institution’ but conducts a ‘trade’— decided by the 
Court of Appeal in Harriot v. Brighton College, reversing the 
decision of Eowlatt, J. 

Per ScruUon, L. J.— ‘ . When any person habitually and as 
a matter of contract, suppies money’s worth for full money payment, he 

trades within the meaning of Schedule D This is not a ease where 

persons subscribe to enable transactions to be carried on which could not 

be carried on by the commercial returns alone 

This decision was upheld by the House of Lords.i 

Associations for promoting the interests of the teaching profession 
and the cause of education — ^Not charitable — 

An Association formed for the promotion of the interests 
of the teaching profession in Preparatory Schools, though it 
also furthered the advancement of education was considered to 
be not ‘charitable’.^ 

The Headmasters’ Conference — an Association for the 
protection of the interests of the teaching profession, the settle- 
ment of the disputes affecting members of the profession, etc., 
though the association was interested in the cause of secondary 
education generally, was similarly treated to be not ‘charitable’.® 
Per Lord Eldon in Morice v. The Bishop of Durham‘S — quoted in 
R. V. Special Commissioners (ex- parte Ranh’s Trustees)^ and again in 
the Headmasters’ Conference ease above. “The question is whether, if 
upon the one hand he might have devoted the whole to purposes in this 
sense charitable, he might not equally according to the intention, have 
devoted the whole to purposes benevolent and liberal and yet not within 
the meaning of charitable purposes as this Court construes these words.” 

Benevolent Society — Commercial methods — 

In Trustees of Psalms and Hymns v. WhitweW it was held 
that the business of selling a hymn book was a trade, even though 
the resulting profits were distributed among widows and orphans 
of ministers and missionaries. In Religious Tract and Booh So- 
ciety V. Forbes'^ in which the society, whose primary object was 
the diffusion of religious literature, incidentally carried on a book- 
selling shop it was considered to that extent to be engaged in a 
trade. At the same time it was held that a colportage agency 


(1) 10 Tax Cases 236. 

(2) li, V. Special Commissioners {ex parte the Incorporated Association of 
Preparatory SchooU), 10 Tax Cases 73. 

(3) M. V. Special Commissioners {ex parte the Headmasters^ Conference), 10 Tax 
Oases 73. 

(4) 10 Tesey 532. 

(5) 8 Tax Cases 286, 



carried on by the same society in which the chief business was not 
go much that of pushing the sale of the goods as that of administer- 
ing religious advice was • not a trade. — Per Lord President 
Robertson: 

“While .... the establishment and conduct of the colportage all 
rest upon the same ultimate motive, yet at the same time the two opera- 
tions seem to be essentially distinguished. The shops are simply book- 
seller’s shops — the other is a combination of the sale of books with a mis- 
sionary enterprise.” 

A Society formed for the improvement, spiritual, mental, 
social and physical, of young men, carried on a Eestaurant, as 
well as Educational Classes, Gymnasium and Publication Depart- 
ment ; the restaurant was carried on on the usual commercial prin- 
ciples, and was open to the public. Held, that the Association was 
liable to income-tax on the profit made by the Eestaurant. 

Per Ridley, J . — “ I cannot escape from the conclusion that the 
object is to carry on the Eestaurant as a trade consistently with the other 
objects of the Association. The Association would indeed carry it on 
even without a profit, with a view no doubt of benefiting the other objects 
of the Association ; yet I think it is carried on as a ‘ trade ’. It is con- 
ducted on the usual commercial principles . . . . 

These three decisions were cited with approval in Coman 
V. Rotunda HospitaP in which it was held that a hospital which 
let its rooms for entertainments and meetings was carrying on a 
trade. See also Brighton College v. Marriott.^ These decisions, 
however, are partly obsolete even in the United Kingdom, in view 
of the amendments in the law there in 1921 and 1927. So far as 
India is concerned these decisions are inapplicable if the profits 
are, under trust or legal obligation, to be used for charitable or 
religious purposes within the meaning of the Indian Act. See 
notes on page 364. 

It was held, however, in Commissioner of Income-tax v. 
Thevara Pathasala* by the Madras High Court, following the above 
decisions in the United Kingdom and the decision of the Allaha- 
bad High Court in In re Lachmandas Naraindas" (the latter, how- 
ever, was not based on the United Kingdom rulings), that a busi- 
ness conducted by a charity wdiich competed with other businesses 
that paid income-tax should be held liable to income-tax. At the 


(1) Grove v. Young Men^s ChrUtmb Association, 4 Tax Gases 613. 

(2) 7 Tax Gases 517. 

(3) 10 Tax Cases 235. 

(4) 2 1. T. 0. 171. 

(5) 1 T, 0. 37S* 
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same time the decision was not based on the interpretation of 
‘ property ’ in the restricted sense in which that word is used in 
section 9. It is respectfully submitted That there is nothing either / 
ill the wording or in the scheme of the Act to suggest that a } 
business which competes with other businesses paying income-tax, ; 
must be held liable to income-tax merely because it so competes. 
Whether such exemption is equitable or not is, it is submitted, a 
matter not of construction of the statute but of policy for the 
Legislature to decide. 

Property vested in charity — Not exempt before it is settled — 

The exemption can be claimed only after the property vests 
in the charity. On the 10th of November, 1921, the assessee exe- 
cuted a Trust Deed whereby she conveyed a part of her property 
to the R. N. Wadia Charitable Trust Settlement. The income of 
the property so settled, which was earned up to the date of the 
deed of settlement was assessed under section 3. Held, that for 
the financial year 1922-23, the assessee is to be assessed on the 
income, profits and gains of the previous year, and it is only 
when the income, profits and gains of the previous year include 
income derived from property held under trust for religious or ’ 
charitable purposes that such income is free from assessment. ; 

The fact that certain income received during the current finan- i 

cial year is derived from property held upon trust for charitable 
purposes, does not prevent the liability of the assessee to be 
taxed on such income received during the previous year before 
the property was settled.^ 

The following English ease may also be noted. Mr. Den- 
zil Thomson died on the 15th November, 1914, leaving the resi- 
due of his estate to Dr. Barnardo’s Homes National Incorporated 
Association. The testator’s next-of-kin contested the will, and 
the proceedings were compromised by the Association making 
over to the next-of-kin one-third of the residuary estate. The 
proceedings delayed the division of the residuary estate, and the 
investments constituting and representing the same, remained 
under the control of the Executors until May, 1916, between which 
date and December, 1916, two-thirds of the investments were 
transferred to the Association and one-third to the testator’s 
next-of-kin. The income arising from the investments received 
under deduction from such income during the period between the 
date of the testator’s death and the dates of transfer by the 
Executor amounted to £498-0-11. i 


(1) CommisBioner of Ineome4aX:V. Bai Jerhai Nowrosji Wadia, 1 I. T. 0. 255. 
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The Association applied, to the Special Commissioners of 
Income-tax for repayment of two-thirds of that sum, vis., 
£332-0-7, as being the income-tax on income payable to the Asso- 
ciation, and applicable, and in fact applied, by it solely for chari- 
table purposes. The application being unsuccessful, the Asso- 
ciation applied for and obtained a rule nisi calling upon the 
Special Commissioners of Income-tax to show cause why a writ 
of mandamus should not issue to them commanding them to 
allow exemption from income-tax on the income in question. 

Held, discharging the rule nisi , — 

,(i) that the assent of the Executors to the bequest to the 
Association of the residue of the estate did not relate back to the 
date of the testator’s death; 

(ii) following the decision in Lord Sudeley v. Attorney- 
GeneraV- that, prior to the ascertainment of the residue, the Asso- 
ciation, as residuary legatee, had no interest in the testator’s 
property, that the taxed income of the estate prior to such ascer- 
tainment was income of the Executors, and that it was not received 
by them as trustees on behalf of the Association; and 

(iii) that the Association was, therefore, not entitled to 
claim repayment of the income-tax deducted from the income.^ 

The law in the United Kingdom was however altered as a 
consequence of this decision by section 30 of the Finance Act 
of 1922 ; and a part of the income accruing in the interval will be 
now treated as income of the charity. 

[iii) The income of local authorities. 

Local authorities— 

The income of local authorities has always been exempt 
in India. In the United Kingdom, on the other hand, they have 
been exempt only in respect of such profits as result from public 
services within the area of the local authority, the argument be- 
ing that such profits are not profits at all and merely represent 
the surplus paid by the persons constituting the local body, i.e., 
the local citizens.® Local authorities have to pay income-tax on 
‘property’, on investments and on profits made by selling gas, 
water, etc., to areas outside the Jurisdiction of the authori- 
ties, The essential thing to bear in mind in grasping this dis- 
tinction between the United Kingdom and India is the difference 


(1) (1897) A. C. 11. 

(2) The King v. Commissioners for the Special Purposes of the Income-tax 

Acts (Ex-parte I)r. Bmmardo’s Momes National Incorporated Association) ^ (1921) 
2 A* C. 1; 7 Tax Cases 646. • 

(3) See Dublin Corporation Mae Adam^ 2 Tax Cases 387. . 
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in the historical setting of the two countries. Local authorities 
in India to-day are almost all of them creations of Government, 
whereas most local authorities in the United Kingdom are of 
long standing and have submitted only in recent years to control 
by Government and only because they depend on Government for 
subsidies. 

(a?) Interest on securities which are held by, or 
are the property of, any Provident Fund to which the 
Provident Funds Act, 1897,^ applies, - * * *2 

Exemption of Provident Funds — 

Under section 4 (3) (iv) the interest on securities held by 
certain provident funds, under section 4 (3) (v) capital sums paid 
as accumulated balances at the credit of subscribers to such funds, 
and under section 15 (1) contributions paid by subscribers to such 
funds up to a certain limit are exempt from the tax. The words 
‘ ‘ accumulated balance ’ ’ are intended to include not only contri- 
butions and subscriptions but also interest thereon. These pro- 
vident funds are only those to which the Provident Funds Act of 
1897 applies, that is, the provident funds of public servants or 
g'ita^i-public servants, the constitution and control of which are 
regulated by the Provident Funds Act and the rules made there- 
under. The exemption granted to Provident Funds which com- 
ply with the provisions of the Provident Insurance Societies Act, 
1912, or which have been exempted from the provisions of that 
Act has been withdrawn by the Income-tax (Amendment) Act, 1924 
(XI of 1924). Provident Insurance Societies to which the Pro- 
vident Insurance Societies Act applies, or which have been ex- 
empted from its provisions and which were in existence before 
the 1st April, 1924, will continue to enjoy the exemptions under 
section 4 (3) (k>) and (v) and section 15 (1), to which they were 
entitled under Act XI of 1922, before it was amended by the Act 
XI of 1924. These concessions cannot be claimed by any other 
Provident Insurance Societies. Nor can they be claimed by any 
private provident funds whatever, irrespective of whether they 
had previously been exempted by Local Governments, by a general 
or special order, from the provisions of the Provident Insurance 
Societies Act, 1912. 

These remarks refer to the money in the funds and to the 
payment by subscribers and contributions made by employees to 

(2) Tlie words any Provident Insurance Society to which the Provident 
Insurance Societies Act, 1912, is, ojr, hut for an exemption under that Act, would be, 
^.ppHcahle^^ were omitted by section 4 of Act XI of 1924. 
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these funds. The contributions by employers to Provident Funds 
stand on a totally different footing, and are dealt with in para- 
graph 45, but the special privileges conferred by these particular 
sections do not apply to any funds which have not a recognised 
legal footing. 

A special exemption has been granted (see exemptions 
under section 60) in the case of Eailway Provident Funds, but this 
applies only to the gratuities paid out of these funds in the event 
of the retirement or death of the subscribers. (Income-tax 
Manual, para. 18.) 

Meaning of the word “ securities ” as used in section 4 (3) (iv) — 

The definition of the phrase “interest on securities” in 
section 8 of the Act, should not be applied to determine the inter- 
pretation to be given to these words in section 4 (3) (iv), since 
the words as used in section 8, are in a specially restricted sense, 
and do not cover, for example, interest on so typical a form of 
security as a mortgage. Nor should the meaning of the word 
“securities” in section 4 (3) (iv) be restricted to the ordinary 
limited legal sense, in which it must always have reference to a 
loan. Provident Funds are entitled to invest in any trustee secu- 
rity, and it has not been the intention of Grovernment to discrimi- 
nate between the various classes of investments which are thus 
legally authorised. The word “ securities ” in section 4 (3) (iv) 
should therefore be interpreted as covering all securities mention- 
ed in section 20 of the Indian Trusts Act. (Income-tax Manual, 
para. 19.) 

The Provident Funds Act of 1897 has been repealed by the 
Provident Funds Act, 1925 (XIX of 1925), which is now in force. 
The Act applies to all Government and Eailway Provident Funds 
and to such provident funds as may have been established for the 
benefit of its employees by any local authority as defined in the 
Local Authorities Loans Act, 1914, to w^hich the Local Govern- 
ment may by notification extend the Provident Funds Act. 

The exemption in this sub-section was formerly given by 
Notification. In 1918, the exemption was incorporated in the Act. 

Also see notes under section 8. 

(p) Any capital sum received in commutation of 
the whole or a portion of a pension, or in the nature of 
consolidated compensation for death or injuries, or in 
payment of any insurance policy, or as the accumulated 
balance at the credit of a subscriber to any such 
Provident Fund. 
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Capital sums — Insurance policies, etc.— 

The exemption was formerly given by Notification under 
the Act of 1886. 

The insurance policy need not necessarily be a life insur- 
ance policy, but as regards insurance against loss of profits, or 
loss of circulating capital, e.g., trading stock, — see notes under 
section 10 (2) (iv). 

While commuted values of pensions are exempt, lump sum 
gratuities in lieu of pension are taxable under section 7, except 
gratuities received by Eailway servants, which have been spe- 
cially exempted under section 60. The position is anomalous and 
presumably due to the fact that the framers of section 7 had in 
mind recurring gratuities, i.e., voluntary payments forming per- 
quisites of office and not the lump sum gratuities that are often 
paid in lieu of pensions, e.g., to Grovernment servants who have 
not rendered sufficient service to entitle them to a pension. 

The word ‘ insurance ’ has not been defined in the Act. 

“ There is no magic in the words insurance or guarantee; whether 
the transaction is the one or the other, depends on the character of the 
contract itself.”^ 

Prom the use of the word ‘ such,’ it will be seen that the 
provident funds contemplated by this clause are the same provi- 
dent funds as those contemplated in the previous clause, namely, 
those to which the Provident Funds Act applies. It fol- 
lows therefore that the concession given in this clause, does not 
apply to private provident funds in commercial houses, etc. In 
these provident funds it has been arranged by executive orders 
that if the provident funds are constituted under an irrevocable 
trust over which the employers have no control, the contributions 
made by the employers may be treated as admissible deductiqr^s 
from business profits, under section 10 (2). So far as the em- 
ployees’ contributions are concerned, they are not entitled to any 
exemption from income-tax under section 7, when they are deduct- 
ed every month from the pay. The capital sum accumulated from 
such contributions paid by the employee will be automatically 
exempt when the money is withdrawn on the ground that the ac- 
cumulation is capital and not income. But the portion which re- 
presents the employer’s contribution, will be taxed when the accu- 
mulation is withdrawn from the provident fund. Such accumu- 
lation forms part of the income of the employee in the year in 
which the money is withdrawn, A more appropriate and equit- 
able arrangement would, no doubt, be to tax the employer’s eon- 


(1) Per BoBxer, J. in Seatm v. Heath, (1899) 1 Q. B. 782 (Strond). 
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tributions for eacli year, assuming that the fund has been consti- 
tuted under an irrevocable trust, as part of the income of the 
employee for that year, but the present law does not provide for 
it. As the law stands, they can not be treated as part of the 
employee’s income in the year in which the employer makes the 
contribution because the contributions do not reach the employee 
at once and may not, in some cases, reach him at all. See however 
Smyth V. Strettoti?- cited under Sec. 4 (3) (vi) infra. 

(vi) Any special allowance, benefit or perquisite 
specifically granted to meet expenses wholly and 
necessarily incurred in the performance of the duties of an 
office or employment of profit. 

In the 1886 Act, the cori-esponding provision was partly 
contained in the definition of ‘salary’ which ran as below : 

“ Includes allowances, fees, commissions, perquisites or profits re- 
ceived in lieu of or in addition to a fixed salary in respect of an office 
or employment of profit, but subject to any rules which may be prescribed 
in this behalf, it does not include travelling, tentage, horse or sumptuary 
allowances, or any other allowance granted to meet specific expenditure.” 

Perquisites or benefits not capable of conversion into money-— 

The provision in section (3) (2) (ix) of the Act of 1918 
that “any perquisite or benefit which is neither money nor 
reasonably capable of being converted into money” was not liable 
to tax, has been omitted in the Act, as the existence of that provi- 
sion made it impossible to assess to income-tax, for example, rent- 
free residences, in cases where the assessee had not the power 
to sub-let, while rent-free residences were liable to the tax, 
where the assessee had the power to sub-let. An explanation has 
been added to section 7 (1) of the Act specifically providing for 
the taxation of perquisites in the form of rent-free residences. 

Under section 7 (1) of the Act, all perquisites received by 
an employee in lieu of or in addition to salary or wages, are liable 
to the tax. House-rent allowances and the value of rent-free 
quarters, f oxin additions to the remuneration of an employee ; and 
even where residence in a particular town or building is necessary 
for the proper performance of the employee’s duties, such allow- 
ances or perquisites cover expenses of a personal character which 
the employee would otherwise have to incur. They do not there- 
fore “meet expenses wholly and necessarily incurred in the per- 


(1) 5 Tax Cases 36. 
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formance of the duties of an office or employment of profit,” and 
are therefore not covered by the exemption in section 4 (3) (vi) 
of the Act, and are taxable under section 7 or section 12. 

Two conditions have to be fulfilled before the exemption 
specified in section 4 (3) (vi) can apply. The expenses incurred 
by the employee must be wholly and necessarily incurred in the 
performance of his duties as an employee, and the allowances or 
perquisites must have been granted by the employer with the 
said purpose of meeting the extra expense thus caused to the 
employee, and that extra expense only. It is thus a question of 
fact in each case whether a house-rent allowance or the value of 
rent-free quarters, is exempt from the tax, but the following 
examples will serve to indicate the lines on which the decision 
should be made : — 

(a) A currency officer is granted rent-free quarters in his 
currency office. Even though his residence in that office is neces- 
sary for the proper performance of his duties, he wiU be liable to 
the tax on the value of his rent-free quarters, since he would in 
any case have had to provide himself with a residence, and the 
perquisite does not therefore meet expenses wholly incurred in 
the performance of the duties of an office or employment of profit. 

(&) A firm in Calcutta makes a practice of providing its 
employees with rent-free quarters, and houses some of its emplo- 
yees in its business premises as resident clerks. The employees 
of the firm, including the resident clerks, will, as in the previous 
case, be liable to income-tax on the value of their rent-free quarters. 

(c) A Government office has its headquarters in Bombay, 
but proceeds for some months in the year elsewhere, and grants 
its ministerial establishment house-rent allowances or rent-free 
quarters in the place to which it proceeds, with the specific 
object of providing for the maintenance of a sefeond and, from 
the point of view of the grantees, unnecessary residence in order 
that they may perform their duties there. The allowance or the 
value of rent-free quarters will be exempt from income-tax. 

In all cases where rent-free houses form part of the per- 
quisites of an employee, the cash value of such a house to the 
occupier should, in no case, be deemed to be more than 10 per 
cent, of the salary of the employee. 

The “Delhi moving allowance” and “Delhi Camp allow- 
ance” which are granted to the members of the office establish- 
ments of the Aiihy Headcpiarters and of certain civil attached 
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offices of the Government of India, during the period of their 
stay at Delhi, and the Simla House-rent Allowance granted under 
Eule 19 of the Simla Allowances Code and the value of rent-free 
quarters in lieu thereof, fall under example (c) above, and are 
exempt from the payment of income-tax special allowances grant- 
ed solely to meet the higher cost of living in a station, such as 
compensatory local allowances and the Cutch exchange compen- 
sation allowance are liable to the payment of tax. (Income-tax 
Manual, para. 20.) 

Wholly and necessarily — 

The words ‘wholly and necessarily’ are stricter than the 
word ‘solely’ used in sections 10 (2) (ix), 11 (1) and 12 (1), That 
is to say, while in respect of income from business, profession or 
other sources, a deduction may be made on account of expenditure 
wholly incurred for the purpose of earning the income, in the case 
of salaried persons a deduction may be made only if the allowance 
is given for meeting expenditure which is not only wholly incurr- 
ed in the performance of the person’s duties but also necessarily 
incurred. 

Expenses — 

Means actual disbursements, not allowances for loss of time 
{Jones V. Gomorthen) } The position is made clear, in the sub- 
section, by the word “incurred”. “Incurred” can only mean 
that there has been, or would be, an actual outgo, and notional 
expenditure cannot be ‘incurred’ except by express provision to 
that effect. Actual outgo, however, need not be in cash; it will 
all depend on the method of accounting adopted by the assessee. 

Perquisite — 

The word dates from feudal times, and meant casual income 
arising to a feudal chief (see Stroud). The meaning of the word 
was considered in Tennant v. Smith,^ which decided that a ‘perqui- 
site’ should be capable of conversion into money before it can be 
taxed. This was the law in India also till 1922, and there was a 
clause in the corresponding section in the Act of 1918 exempting 
‘perquisites not capable of conversion into money’. This was 
given up in 1922. Doubts however were felt as to the meaning 
of section 7 in the present Abt, and the explanation under it was 
added to I’emove them; see notes under section 7 (1). 


(1) 1 O. L. J. Ex. 401. • 

(2) (1902) A. C. 150; 3 Tax 9ases 1^. 
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IjiMacDonald v. Shand^ in which the question was whether 
a ‘perquisite’ should be taxed on the year’s income as part of 
salary or on an average of 3 years (this question cannot arise in 
India'), Lord Birkenhead said : “Infinite disputation is possible 
as to what, in different contexts, may be the proper connotation 
of a term such as ‘perquisite’. In one context it may have a bad 
or an irregailar connotation ; in another it may be normally rang- 
ed under payments which are both frequent and regular in com- 
mercial transactions. ’ ’ 

Uniform — Ctrant — In lieu of — 

A detective-sergeant in the employment of a Municipal 
Corporation, was assessed on his salary which included a cash 
allowance given to him for clothing in lieu of free supply of uni- 
form. The clothing which the officer must purchase with the cash 
allowance was specified, and was subject to the approval of a supe- 
rior officer. The allowance for clothing was not regarded as in- 
come for superannuation purposes, and, apart from this allowance, 
detective officers received the same rates of pay as uniformed 
officers. Held, that the allowance was a payment accruing to the 
assessee by reason of his office and was assessable to income-tax; 
Fergusson v. Noble} The Court suggested, hower, that it would 
only be fair to permit such detectives to deduct from their income 
the expenditure incurred by them in making clothes suitable for 
their duties, and this is reported to be actually allowed in the Unit- 
ed Kingdom in practice, though it cannot be claimed legally. 

Provident Scheme — Employee’s Contribution — 

A sum of £35 was placed to the credit of the assessee — a 
teacher in Dulwich College, xmder the Provident Scheme for the 
Assistant Masters of the College. Of this sum, no part was paya- 
ble until the assessee left the College, or until his decease; he 
could not raise money on it; and as regards one moiety, pay- 
ment was contingent on a certain length of service and on good 
conduct. Held, that the whole sum was a taxable addition to tlie 
assessee ’s salary.'* 

Boarding — Cost of — Deduction from wages — 

A man and his wife were employed at an asylum at sepa- 
rate fixed salaries payable weekly, but were given board, lodging, 
etc., the necessary deductions being made from their wages. 

' - (X) S,Tas: Cases 420, , ' „ 

(2). 7 Tax Cases a76. ’ , ■ ' ; 

(8) Bmyth v* Strettmf 0 Tax Cases BO. , 
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Held, tliat the assessees should he assessed on their gross 
income.^ 

Per Bowlatt, J.—“ These (i.e., cases like Tennant t. Smith) are 
the cases in which there is a fixed salary paid plus something else. (But) 
if we get a ease where a person is paid a salary and .... out of that 
salary has to pay a counter amount to secure himself some necessaries 
. . . . there is no relevance in the question whether what he gets by 

the counter payment can be disposed of for money He has 

been paid a salary, and what he does with the salary is immaterial.”^ 
Clergyman — Necessary expenses — 

A minister of the Church of Scotland was allowed to deduct — 

(1) expenses actually incurred in visiting the members of 
his congregation living beyond the limits of his parish ; 

(2) travelling expenses incurred in the discharge of 
duties imposed on him by his ecclesiastical superiors; 

(3) cost of stationery; and 

(4) communion expenses; but not the cost of books or the 
rent of the part of his house used for his work.® 

Clergyman — Expenses of removal from one curacy to another — 

The expenses incurred by a curate removing from one 
curacy to another which he had taken up, were held not to be 
expenses incurred wholly, exclusively and necessarily in the per- 
formance of his duties as a curate, and were, therefore, inadmissi- 
ble as deductions in arriving at his liability to income-tax.* 

Motor-cycle — Cost of — For going to place of work — 

A storekeeper employed by a shipbuilding company con- 
tended that, owing to the abnormal shortage of houses in that 
town, he was compelled to take a house at some distance outside, 
and claimed to deduct from his salary the expenses of maintain- 
ing a motor-cycle to get to his work. The (xeneral Commissioners 
on appeal allowed the deduction sought; but the Crown appealed 
against this. Held, that the expenses in question were not in- 
curred in the performance of the duties of the ofBce, and that 
the deduction claimed was not admissible.® 

Domestic servant — ^To take place of mistress — 

A man and his wife were appointed master and mistress 
of a school on a joint salary. The master claimed a deduction of 

(1) Tennant v. Smithy 3 Tax Cases 158, distinguislied, 

(2) Cordy v. Gordon, 9 Tax Cases 304. 

(3) Charlton v. Commissioners of Inland Mevenue, C. S. 1890 — 27 Se* L. B. 

..A ■■ . ; , ■ , 

(4) W. Friedson v. The Fev, F. McGlyn-Thomas, 8 Tax Cases 302, 

(5) Andrews y, Astley, 8 Tax Cases 580* 
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£30 in respect of the cost of a domestic servant employed to 
carry on the duties of his household while his wife was engaged 
at the school. Eeld, that this was not an expense incurred in 
the performance of the duties of the offices of master and mistress 
of the school.’- 
Clergyman — Expenses of — 

A clergyman claimed deduction in respect of his expendi- 
ture on (1) Horse and Carriage, (2) Communion Elements, (8) 
Process of Augmentation, and (4) Pulpit Supply during holi- 
days. The Commissioners had only allowed so much of the 
amounts claimed under heads (1) and (2) as they were satisfied 
had in fact been incurred “wholly, exclusively and necessarily in 
the performance of his duty ”, and had altogether disallowed 
the amounts claimed under heads (3) and (4). Held, as regards 
(1) and (2) that the amount allowable was a question of fact, 
and that the finding of the Commissioners thereon was final, and, 
as regards (3) and (4) that the allowance had been rightly 
refused.^ 

Recorder — Travelling expenses of— 

A member of the Bar who resided and practised in London 
was appointed as Eecorder of Portsmouth. He claimed as deduc- 
tions from his assessable income the expenses incurred by him 
in travelling from London to Portsmouth and back, and hotel 
expenses at Portsmouth. Held, that the deductions were 
inadmissible. 

Per Lord Chancellor Cave. — “ . . . They are incurred, not be- 

cause the appellant holds the office of Recorder of Portsmouth, but be- 
cause, li-ving and practising away from Portsmouth, he must travel to 
that place before he can begin to perform his duties as Recorder, and, 
having concluded those duties, desires to retmm to his home. They are 
incurred not in the course of performing those duties but partly before 
he enters upon them, and partly after he has fulfilled them 

“ A man must eat and sleep somewhere, whether he has or has not 
been engaged in the administration of justice. Normally he performs 
those opei’ations in his own home, and if he elects to live away from his 
work so that he must find board and lodging away from home, that is, by 
his own choice, and not by I’eason of any necessity arising out of his em- 
ployment ; nor does he, as a rule, eat or sleep in the course of perf oiming 
his duties, but either before or after their performance ” 

Per Lord Blanesiurgh. — “ .... Undoubtedly its most strik- 

ing characteristic Ls its jealously restricted language, some of it repeated 
apparently to heighten its effect. ... . . 

' , (i) Bowen v. SarMng, 3 Tax Cfeaes 22. 

. y ' (2) y* GiUespie,,5 Tax Oases 268. 

; (3) Mieketta y. Col^aMm, 10 Tax Caaea 118., 
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Boarding — Cost of— 

A was entitled to pay at £30 plus free board, lodging, 
■washing and uniform valued at £40 per annum. Later on, the 
free allowances with the exception of the uniform were abolished, 
and an increased rate of pay given, but the cost of food, etc., was 
deducted from the pay every week. A claimed that the board, 
lodging, etc., were not convertible into money and that only the 
net money received after deduction for food, etc., should be taxed. 
The General Commissioners held that A had not entered into 
any fresh contract for service when the method of remunerating 
him was changed and that his claim was correct. Held, that 
the Commissioners were wrong and that the gross salary should 
be taxed.^ 

Per Bowkitf, J . — “If a person is paid a wage with some advantage 
thro'wn in, you cannot add the advantage to the wage for the purpose of 

taxation unless that advantage can be turned into money 

But when you have a person paid a wage with a necessity — the contractual 
necessity if you like — to expend that wage in a particular way, then he 
must pay tax upon the gross wage, and no question of alienability or 
inalienability ailses .... the question is whether he is paid a wage, 
part of which h(‘ has to expend in a particular way by way of counter 
account, or whether it is that he receives as his wages the net sum after 
allowing these amounts (Confirmed by the Court of Appeal.) 

Perquisites — ^Not capable of conversion into money— Free residence — 

Value of — Whether income — 

A banking company assigned to its agent, as a residence, 
a portion of the bank premises occupied by them, in respect of 
which they were assessed to income-tax. The agent was requir- 
ed to reside in the buildings as the servant of the bank, and for 
the purpose of performing the duty which he owed to his em- 
ployers. Held, that the value of the residence was not an emolu- 
ment of office in respect of which the agent was chargeable with 
income-tax; and was not to be included in estimating the total 
amount of the agent’s income, for the purposes of a claim of 
abatement.® 

A Minister of the Free Church of Scotland claimed that 
the annual value of the manse occupied by him which was vested 
in trustees and which he could not let was not to be taken into 
account in calculating his total income for the purposes of his 

(1) MeLoughlin Vv, Maehon, 5 A. T. 0. 381 (0.. of A,)* 

(2) Cordy Got 9 , Ta:x Oases ,30'4j v. Gribhlej 4 Tax Cases 522, 

'followed- " '■ ^ ^ 

(3) Tennant v, Bmitli, 3 Tax Oases 158 (H- of L.). 
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abatement. Held, tliat the annual value of the manse did j 
not form part of his income for such purposes.^ 

(These decisions are not applicable to India in their en- | 
tirety, in view of the explanation to section 7 (1) ; see notes on ! 
that section. . . . ). 

In another case, in which also, a minister of the Establish- 
ed Church claimed that the annual value of his manse was not to 
be taken into account in calculating his total income for the pur- I 
pose of his abatement but he could let the manse it was held 
that the annual value of the manse formed part of his income for 
such a purpose; and M’Dougall v. Sut-herland was distinguished.* 

(vif) Any receipts, not being receipts arising from 
business or the exercise of a profession, vocation or occu- 
pation, which are of a casual and non-recurring nature, or 
are not by way of addition to the remuneration of an 

employee. 

History — 

Section 4 (3) (vii) was introduced at the instance of the 
Select Committee, in 1918, to remove doubts. There was no ex- 
press provision under the previous law, i.e., of 1886, except to a 
certain extent indirectly, in the definition of ‘salary’, and there 
are no decisions on the subject under that Act. In practice, such 
income was most probably not taxed, considering the imperfect 
administrative machinery at that time. 

Casual gains — 

In order to obtain exemption as “casual”, profits must 
comply with two conditions — 

(1) they must not be the proceeds of a profession, vocation 
or employment, or arise from business, that is, from “any venture 
or concern in the nature of trade, commerce or manufacture.” 
[See section 2 (4)], and 

(2) they must hot be annual. 

Both these conditions must be fulfilled. The exemption 
also is specifically not to apply to any gratuity to an employee for 
ser^/iees rendered, so as to avoid the possibility of any ambiguity 
in connection with the use of the word “gratuity” in section 7 (1). 
.The following are illustrations of the effect of the provisions of 
section 4 (3) (vii) 

■ . . (ij M’PqugaU v, SuihqrldriS, 3 Tax Oases 361, : ■ -i 

’ (Z) r. Fry, 335. , ' . 
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(1) A purcliases a house with a view to re-selliug it at a 
profit. His profits from the trausactioii are liable to income tax 
(even although it be an isolated transaction). B purchases a 
house for his own residence, and later on, sells it at a profit. His 
profit is not liable to the tax. 

(2) A wins a prize in a lottery, or a bet on the race-course. 
His receipts therefrom are not taxable. B is a book-maker. His 
profits from betting are taxable. 

(3) H is a professional beggar. His receipts from mendi- 
eauey are not exempted from the tax by this sub-section. 

(4) A makes a practice of speculating in the purchase and 
i sale of shares. His profits therefrom are liable to the tax. B 

purchases Indian War Loan 1929-1947 at 95 redeemable at par. 
The premium received on redemption after a period of years is 
not liable to the tax. On the other hand, the yield from Treasury 
Bills, arising from their issue at a discount and repayment at par 
after 12 months or some shorter period is liable to the tax under 
section 12, though, as this yield is not interest, the tax is not de- 
ducted at the source under section 18 (3). 

(5) A man writes a book. His receipts from its sale are 
taxable. 

(6) Lump sum legacies are exempt; annuities granted 
under a will are not exempt. (Income-tax Manual, para. 21.) 


Casual — 

Condition (2) in the above, is based on the English law. 
‘Casual’ in the Indian Act, does not mean the same as “not 
annual”. According to Murray’s New English Dictionary, 
‘casual’ means 

“subject to, depending on or produced by chance; accidental for- 
tuitous ; occurring or coming at uncertain times ; not to be calculated on, 
uncertain, unsettled, occurring or brought about without design or pre- 
meditation, coming up or presenting itself ‘ as it chances.’ ” 

As to the meaning of the word ‘annual’, however, see Ryall 
V. Hoare cited infra. 


Non-recurring — 

As to the meaning of the word ‘non-recurring’ see decisions 
cited infra, and particularly In re Chunilal Kalycm Das.^ There 
is nothing in the Indian law to prevent receipts recurr- 
ing within the same year but not arising out of a business, voca- 
tion, etc., being taxed, even though the receipts may not recur 


(i) 1 I, T. C,: 419. 
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l)6yoiid the y 69 .r ; and. the a.bov6 instrnctioiij in tliB IncomG-tax 
Mannal, perhaps goes beyond the law in exempting such income. 

' Continuity of transactions — 

Example (2) in the Income-tax Manual above. Even an 
outsider — ^not a book-maker — ^can be taxed if the transactions are 
so continuous as to suggest that betting is a regular occupation of 
the person, or if the profits from betting come to him regularly__ 
see however Graham v. Green cited below. 

Example (5) This is based on the assumption that a per- 

son who writes a book exercises the vocation of authorship. But 
a person who writes a book, or invents machinery once in his life- 
time, and sells the copyright or patent outright for a lump sum, 
cannot be taxed on the receipts, because that would be a capital 
receipt. But if the person writes more than one book, or invents 
more than one appliance or machine, or if the book or invention is 
such that it can be reasonably inferred that he could not have done 
the woi’k ex;cept as part of his normal profession or vocation, the 
income would clearly be taxable. 

Profession — 

Per L. J., Serutton in Inland Revenue Commissioners v. 
Maxse} 

"It seems to me, as at present advised, that a profession, in the 
present use of language, involves the idea of an occupation requiring purely 
intellectual skill or manual skill, controlled, as in painting and sculpture 
or surgery, hy the intellectual skill of the operator, as distinguished from 
an occupation which is substantially the production or sale or arrange- 
ments for the production or sale of commodities. ... It appears to 
me clear that a journalist whose contributions have any literary form, as 
distinguished from a reporter, exercises a ‘ profession ’ ; and that the editor 
of a periodical comes in the same category. It seems to me equally clear 
That the proprietor of a newspaper or periodical, controlling the printing, 
publishing and advertising but not responsible for the selection of the 
literary or artistic contents, does not exei'cise a ‘profession’ but a trade 
or business. ...” 

Occupation— 

‘Occupation’ means the ‘Trade or calling by which a per- 
son seeks his liveliliood’^ or the business in which he is usually 
engaged to the knowledge of his neighbours (ibid) and the state- 
ment of which would be ‘sufficient to identify him to persons who 
have had dealings with him’.® (The above vtdth reference to the 
Bills, of Sale Acts). Under the Libel and Registration Act, when 

(1) (iel9) 1 K. B. 12 -Tax Cases 41. 

’ ■(a) lAtekiiii, .v\' Sawiiin, 31,P, T. 366. 

■ (3) Thrmeli v; OT li, T. 321. 
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applied to a person, it means liis trade or following (Stroud). In 
p interpreting restrictive covenants, it has been held that teaching 
or carrying on a school is a ‘calling’, notwithstanding that the call- 
ing may be under an illegal organisation, e. g., Society of Jesus.^ 

Vocation — 

“I do not think ‘employment’ necessarily means a ease in which 
a person is set to work by other men to earn money. A man may employ 
himself in order to earn money in such a way as to come within that defi- 
nition, but I think the word ‘vocation’ is a still stronger word. It is ad- 
mitted to be analogous to the word ‘calling’ which is a very large word; 
it means the way in which a man passes his life and it is a very large word 
indeed. . . . In my opinion, if a man were to make a systematic busi- 
ness of receiving stolen goods .... the Income-tax Commissioners 
would be quite right in assessing him. . . . There is no limit as to 

its being a lawful vocation.”^ 

“ ‘Vocation’ and ‘calling’ are synonymous terms, and if anybody 
were asked what was the calling or vocation of these gentlemen, the 
answer would be ‘professional book-makers’ 

Remuneration — 

Is a wider term than salary (see Stroud). It means a ‘quid 
pro quo ’ for service rendered. If a person was in receipt of a pay- 
ment or a percentage or any kind of payment, which would not be 
an actual money payment, the amount he would receive annually 
in respect of this, 'would be ‘ I’emuneration 

Law in the United Kingdom — 

js The United Kingdom law is as below. There is no specific 

’ exemption in the Acts in the United Kingdom, as in India, of 
casual income, but the profits may be taxed only if (i) they arise 

from a ‘trade’ Schedule U, Case I; or (ii) are anmial profits or 

gains from other sources Schedule D, Case VI; or (iii) arise 

from a vocation, occupation, profession or employment — Schedule 
E or Schedule D, Case II. (Other items in the Schedules are 
hardly relevant for the purpose). 

‘Trade’ means, for this purpose, practically’ the same as 
‘business’ under the Indian law. Tax under Case I, Schedule D, 
was till recentU levied on an ‘average’' ba.sis of 3 years, and set- 
off is also allowed of losses in other trades in the .same year. 
I But under Case VI, neither concession is allowed. 

M:-' ^ ~v- — 

; (1) Galwey ¥. Harden, (1899) L L. B. 614. 

,, (2) Per Denman, in Fartridge v. Mallandainef 2 Tax Cases 129 

(3) Per Hawkins, J., iMd 

(4) Per Blackburn, J., in F, v* Pc if* 1-Q. B, D. 663. 

VM0-, 'A ... , Sfeiil 
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Whether particular transactions constitute a ‘trade’ or not, 
has been held to be a question of fact. In Graham v. Oreen^ 
(cited below)_the General Oonamissioners held that the profits 
from i)acking horses, were in the circumstances of that ease, liable 
to income-tax. Eowlatt, J., reversed the decision, and the Crowii 
did not appeal. In Stubbs v. Cooper" (cited below) — the Special 
Commissioners held that the profits from speculating in cotton 
futures, were not, in the circumstances of that case, liable to in- 
come-tax ^whether under Case I or VI; — not liable under Case I, 

because there was not sufficient continuity in the business to con- 
stitute them into a ‘trade’; nor under Case VI because they were 
pure gambling transactions, i.e., irregular, and not recurring at 
intervals. Eowlatt, J., reversed the finding, and held that the 
profits were from trade, (Case I) but the Court of Appeal (the M. 
of E. dissenting) reversed the decision of Eowlatt, J., on the 
ground that the question was one of pure fact. As regards the 
second part of the finding of the Commissioners, which involved 
a question of law, the Court of Appeal held that the profits 
were taxable under case VI as ‘other annual profits’ i.e., not 
from trade. ( The M. of E. considered that a question of law 
was involved in the finding as to ‘trade’, and that Eowlatt, J., 
rightly reversed the decision of the Special Commissioners). It 
was observed in this case ; 

Per Atkin, L. J . — “I think that the principle, in respect of wager- 
ing, is tliis, that it takes two parties to make a bet.” 

But where a cotton-broker enters into a speculative tran- 
saction in futures with a cotton dealer, at all events one of the 
j)arties is not betting, and the transactions are not therefore pure 
ly wagering transactions, as they rest upon “real and enforceable 
contracts in which the differences could have been sued for, on 
one side or the other.” The distinction sought to be made is not 
very clear. The real distinction evidently is not that it takes 
two persons to make a betting contract, but that a betting contract 
is one which cannot be enforced in law. If that is so, i.e., assum- 
ing that it is a relevant consideration in determining whether the 
transactions constitute a ‘trade’ or ‘business’, profits from betting 
. cannot be taxed except under the head ‘professional earnings’ as 
profits and gains from a profession, as in the case of a book-maker. 
Other profits on speculative transactions would be taxed under 


(1) 9 Tax Cases S09^ 

(2) 10 Tax Cases 29,: 
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Case I or VI, according as the transactions constituted a ‘business’ 
or not. 

As to how far speculative transactions constitute ‘trade’, 
Atkm, L. J., said : 

"For my part I see some difficulty in trying to form an opinion 
of a trade which consists of entering into transactions which ^yould merely 
result in differences, and when the supposed trader never intends to get 
possession of any commodity so that he may in fact have the disposal of 
it by himself or to any third party.” 

See also the notes under ‘business’ — Section 2 (4). 

The meaning of the word ‘annual’ as used in the English 
Income-tax Act schedules with reference to ‘annual profits and 
gains’, was discussed in great detail by Eowlatt, J., in Ryall v. 
Hoare cited infra. 

Rewards — ^Examinations — Prizes, etc. — 

A somewhat difficult case, though of no importance from the 
fiscal point of view, is the taxation of rewards granted by an 
employer to his employees for passing examinations, etc., or fees 
paid to examiners, etc. That such receipts are, generally speak- 
ing, casual and non-recurring is obvious, though, in respect of 
fees from examinations, cases may and do arise, in which such 
fees are recurring. Assuming that the income in question is 
casual and non-recurring, it is often a difficult question to decide 
whether the rewards or fees arise from a profession or occupa- 
tion. If, for instance, the passing of an examination is obliga- 
tory, the income undoubtedly accrues by virtue of the assesses ’s 
office, and is therefore taxable as salary. If, on the other hand, 
the passing of the examination is optional, it may still be income 
arising from his profession. It is irrelevant for the purpose 
whether the income is of such a nature that the I'ecipient can sue 
and recover it or not. The point is that the income should be 
by virtue of the office or profession. This,' of course, is essentially 
a question of fact. Thus, even if the examination was optional, 
it still might be that the reward received by the examinee, arose 
out of his office, if a person not holding the office would not be 
eligible for the reward. 

Eew'ards for arresting or tracing offenders, would not be 
taxable, if paid to a person whose ordinary duty was not that of 
arresting or tracing offenders, but if paid to a man whose main 
duty was that, for example, to a Police Officer, or an Excise or 

3 Tsax' 'Oaaes 521. • 
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Opium Officer or a Customs Officer, tliese rewards would undoubt- 
edly be taxable, as they would arise from the office or profession. 
A prize given for an essay would not be taxable but not so the pre- 
mia received by, say, an architect, who frequently tendered plans 
invited by public competition. Similarly, fees for setting or 
valuing examination papers, would clearly be taxable if such 
duties were part of the assessee’s professional or other duties. 
Even if it was not part of his official duties, a person who is an 
expert in a subject, and who is frequently called upon to examine 
in it, would still be taxable, but the tax would be not a part of 
‘ salary ’, but ‘ income from other sources ’. Examples of this 
would be a professor in a college setting papers for a University, 
or a lawyer setting papers in law. Border-line cases are easiiy 
conceivable, for example, a Government servant, say, a policeman 
setting a paper for a University in a subject like Mathematics or 
History, for a number of years in succession. In such a case, 
the presumption would be that he was an expert in that particu- 
lar subject, and exercised the vocation of an examiner. Fees for 
giving expert evidence are clearly taxable, as they undoubtedly 
arise from the exercise of a profession. Similarly, fees paid to 
a Government servant for doing work for local bodies, which are 
first credited to Government, and then paid to the officer, are 
clearly taxable as part of the salary, and so also honoraria paid 
by Government to its officers. 

Gifts — ^Eecurring — 

The position of a recurring voluntary gift is different in the 
United Kingdom and in India. In the former country two con- 
ditions are necessary before such income can be exempted : — 

(1) it should not arise from a profession, vocation or 
business ; 

(2) it should not be annual profits or gains. Condition 
(1) is the same in India also, but (2) is different, the correspond- 
ing condition being that it should be ‘ casual and non-recurring’: 
but it need not be ‘ profits or gains ’ to make it liable to tax 
though it must be income and not ‘ capital ’. The word used is 
‘ receipts ’, not ‘ profits or gains ’. An allowance granted by a 
father to his son, would clearly not be taxable under the United 
Kingdom law, as both the conditions above referred to, would be 
satisfied. Such an allowance, though ‘annual’, would not be 
‘ profits. or gains In India,, on the other hand, the second con- 
dition of exeniption would not be satisfied, as the gift would be 
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‘ receipts ’ or ‘ income ’ though not ‘ profits or gains and it \vould 
■ 0 . not he non-recurring. ‘ Eeeeipts ’ and ^ income ’ are wider expres- 
sions than ‘ profits or gains.’ In practice, however, it is doubt- 
ful if Income-tax Officers tax such gifts. 

Legacies — 

During the discussion in the Assembly when the present Act 
was passed, it was suggested that legacies should be expressly 
exempted, Mr. Gr. (x. Sim replied on behalf of G-overnment as 
below: ^ r ‘ 

“Sir, this point was discussed in the Joint Select Committee, and 
they were advised by the legal authorities consulted that legacies were 
clearly covered by sub-clause (3) (vii) of the Bill. The insertion of the 
• word ‘legacies’ would, I think, throw a doubt on the question of whether 
sums similar to legacies, such as gifts, are also included if they are not 
specifically mentioned. I am not a lawyer, Sir, but I would abide by the 
advice which was given by my lawyers.” 

The above refers to lump sum legacies ; as regards recurring 
payments under wills, see section 12. Such payments are clearly 
taxable both in India and in the United Kingdom, though the 
machinery of taxation is different in the two countries. 

Decisions — 

The decisions set out below have been grouped under three 
heads: — (1) speculative or unlawful transactions; (2) isolated 
transactions; (3) profits from employment, vocation, etc. There 
is, however, a considerable amount of overlap as between these 
three classes. Similarly there is an overlap between these deci- 
sions and those cited under section 2 (4) as to what constitutes 
I ‘ business under section 7 as to what constitutes ‘ per- 
quisites ’ or additions to salary, and under section 3 as to the 
distinction between Capital and Income. The rulings set out 
under these three sections should therefore be also referred to. 
Speculative transactions — ^Profits from — 

See In the matter of Messrs. GJmni Lai Kalyan Das of 

Agra.'^ 

“There is no ground for saying that the profits arising from an 
illegal business are not taxable. There is not a word in the Act to suggest 
anything of the kind, and it is a fallacy to say because the taxing authority 
levies from a person who is carrying on a profitable business, but an im- 
proper and illegal business or profession that therefore the authorities 
are countenancing such a profession. They are doing nothing of the 
' kind. Their permission is not required and is not given, and cannot he 
witlfiheid to a person, who chooses to carry on an illegal business, but the 
tax upon the jmofit arising therefrom has to be paid in common with the 

'■ y . ' (l)'l I. T. 0.418, , , ■ ■ ■ ‘ 
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tax paid by every honest trader. Section 6 (4) provides the head of 
income chargeable in respect of business. The mere fact that the business 
is speculative, or even gaming and wagering within the meaning of that 
expression, does not make it any the less business. For example, sup- 
posing the question was one of profit made by a book-maker, as to whose 
business there can be no doubt whatever that it is entirely gaming and 
wagering. Section 11 provides that the tax shall be payable under the 
head of professional earnings in respect of the profits of any vocation fol- 
lowed by the assessee. In the year 1886 the English Courts decided, and 
the decision has never been called in question, that a book-maker attend- 
ing a race-course was carrying on a vocationd Where both the word 
^business’ and 'vocation’ are used, it may be appropriate to describe a 
book-maker’s business as a vocation, but the greater includes the less, 
and it is clearly included in the word 'business’ in our opinion. The 
same view- seems to have been taken in the text books on the subject with 
regard to the vocation of singer or prostitute, and the Calcutta High Court 
in the case of Birendra Kishore Manikya v. Secretary of State for India^ 
held that illegal cesses were assessable to income-tax. No doubt a burden 
is placed on the Income-tax Officer to discover how far losses returned by 
assessees may be genuine, or to what extent an assessee may have attempt- 
ed to conceal gain, but that is what the Department is there for. Although 
it is not strictly relevant, we may point out that any other view would 
result in an enormous burden being placed upon the income-tax authori- 
ties, namely, of deciding in every single transaction which appeared in the 
books of any assessee in their jurisdiction to be of a speculative nature, 
whether it was a gaming transaction within the meaning of the Contract 
Act, and therefore against public policy. That question is an extremely 
difficult question to decide in many eases. A large number of merchants 
and other people carry on extensive business of a speculative nature, w’'hich 
is not hit by the section in the Contract Act with regard to gaming, be- 
cause, although the transaction may result in differences, the legal effect 
of the contract may be to entitle the party to actual delivery. It is none- 
the-less speculative in character, and anybody concerned with the daily 
business of the courts knows how difficult it is sometimes to ascertain 
whether a speculative transaction is reallj^ a gaming one or not. All such 
transactions, in our opinion, are business, and the profits arising there- 
from are taxable under this Act.” 

Betting — Book-maker — Profits of — 

A person wdio attends races, and systematically bets, is 
liable in respect of the profits he derives from the vocation of 
betting, ie., that of a book-maker/ 

On the other hand, in the case of a person whose sole means 
of livelihood was betting on horses, from his private residence, 
witli book-makers at starting prices, it -was held that the earnings 

: (1) Parindge y, Malldndai%e,' IB Q. B. B. page 276. 
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were neither profits nor gains.^ The ratio was that 

there must be a certain amount of organisation before there could 
be profits or gains. The question is arguable, and the judgment 
of Eowlatt, J. is reproduced below almost in ext enso. 

Per Bowlatty J . — ''The question arises under Case II and under 
Case VI of Schedule D. It arises under Case VI upon the question whe- 
ther the winnings on his bets, as bets, are profits or gains within the mean- 
ing of that case. It arises under Case II on the question as to whether, 
assuming the winnings from the bets themselves are not profits or gains, 
the aggregate of his winnings as the result of his sustained and continued 
action, are the profits or gains of a vocation within the meaning of Case 
II, or possibly it might have been put, a trade or adventure within the 
meaning of Case I,- it is the same question, really. 

"Looking first at Case VI, one is faced with the difficult question 
of what is profit or gain. I asked the Solicitor-General to tell me what 
was the essential characteristic of a profit or gain, and the only answer 
which I w’as able to obtain from the Solicitor-General was that it was 
a question of fact, which seems to me merely to be a polite way of saying 
that he had no observation to offer on the point. 

" My attention, of course, was drawn to my decision in By all v. 

EoareJ^ which was the case of a gentleman who had guaranteed an over- 
draft for a company of which he was a director; he got a commission for 
it, and that is the only time in his life he ever did anything of the sort. 

The question before me there, was not whether a commission paid to a man 
for a service of this kind, was a profit or gain in itself, which it obviously 
was for commercial semdees rendered, but whether it was an annual profit 
or gain. In the course of my judgment, I said that a mere receipt by 
finding an object of value, or a mere gift, was not a profit or gain, and I 
hardly feel much doubt about that. I further said that the winning of a 
bet did not result in a profit or gain. Until I am corrected, I think, I 
was right in that. Whether it is a gift, or whether it is a finding, there 
is lio thing of wdiieh there is a profit. There is no increment, there is no 
service, there is raerely the picking up of something either by the will of 
the person who had it before, or because there is no person to oppo>se the 
picking up. 

" When you come to the question of a bet, it seems to me, the 
position is substantially the same. What is a betf A bet is merely an 
irrational agreement that one person should pay another person something 
on the happening of an event. A agrees to pay B something if Ch horse 
runs quicker than D ’s or if a coin comes one side up rather than the other 
side up. There is no relevance at all between the event and the acquisition 
of property. The event does not really produce it at all. It rests, as I 
. say, on a mere irrational agreement. 

^ "So much for Case VI. But then there is no doubt that if you set 

on foot an organised seeking after emoluments which are not in them- 

(1) Graham v. Green, 9 Tax Cases Sll. 

" (2) ,$ Tax Oases SSL ^ ’ 
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selves profits^ you may create, by way of a trade or an adventure or a 
vocation, a subject matter wliicb does bear fruit in the shape of profits 
or gains. Really a different conception arises, a conception of a trade or 
vocation which differs in its nature, in my judgment, from the individual 
acts which go to build it up, just as a bundle differs from odd sticks. You 
may say, I think, without perhaps an abuse of language, there is something 
organic about the wdioie, which does not exist in its separate parts. 

*^it is said that this gentleman, by continually betting with great 
shrewdness and good results, from his house or from any place where he 
could get access to the telegraph office, had set up a vocation. That is con- 
tended by the Revenue on the facts of his case, and certainly the conten- 
tion is one w’^hich, if sound, has very startling results; because a loss in a 
vocation or a trade or an adventure can be set off against other profits, 
and we are face to face wuth this result, that a gentleman earning a profit 
in some recognised form of industry but having the bad habit of fre- 
quently, persistently, continuously and systematically betting with book- 
makers, might set off the losses by which he squandered the fruits of his 
industry, for income-tax purposes, against his profits — a very remarkable 
result indeed, and one, I am afraid, of very wide application. We have 
allowances to a man because of the family he has to support, and we are 
now threatened with a further allowance in respect of the loss which he 
makes by habitual betting. It certainly sounds very remarkable, and 
entitles a person, when he wastes his earnings by betting, to make the 
State a partner in his gambling. However, the question must be faced. 

^^As I have said, there is no doubt that you might create a trade by 
making an organised effort to obtain emoluments which are not in them- 
selves taxable as profits, and the most familiar instance of all, of 
course, is a trade w^hich has for its object the securing of capital incre- 
ment* A person who buys an object which subsequently turns out to be 
more valuable, and then sells it, does not thereby make a profit or gain. 
But he can organise himself to do that in a commercial and mercantile 
way, and the profits w’-hich emerge are taxable profits, not of the transac- 
tion, but of the trade. In the same way, he may carry on the same trade 
or part of the trade by selling things which he has not got and buy them 
when the price has fallen. That is a capital accretion, only the operations 
are reversed. He sells first and buys afteiwards. And in that way he 
may make losses, or he may make profits. If he makes losses, the losses 
cannot be said to be the results of the individual acts. They are the 
results of the trade as a whole. Test it in this way. A person may 
organise an effort to find things. He may start a salvage or exploring 
undertaking, and he may make profits. The profits are not the profits 
of the findings, they are the profits of the adventure as a whole. Test it 
in this way. He may make a loss. You cannot say that the loss was due 
to the failure to find. The loss is due to the trade. That tests it very 
well, because it shows the diiference between the trade as an organism, 
and the individual acts, 

much is clear, I think, about the eases of making a trade or a 
vocation or an adventure, of bbtainihg differences in prices or obtaining 
things which are t& subject of finding. The trade or vocation which has 
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ro do with diiferences in prices may be popularly spoken of as gambling, 
there is no intention really to accept or deliver the article. But they are 
operations in relation to the differences of prices of commodities, and there 
is an element of fecundity in those, and indeed, those operations form 
the subject of a great deal of trade. 

“Now we come to betting, pure and simple. (I do not mean to 
say that mercantile bargains are tainted with the element of gambling). 
It has been settled that a book-maker carries on a taxable vocation. What 
is the book-maker’s system? He knows that there are a great many people 
who are willing to back horses, and that they will back horses with any- 
body who holds himself out to give reasonable odds as a book-maker. By 
calculating the odds in the ease of various horses over a long period of 
time, and quoting them so that, on the whole, the aggregate odds, if I may 
use the expression, are in his favour, he makes a profit. That seems to 
me to be organising an effort in the same way that a person organises an 
effort if he sets out to buy himself things with a view to securing a profit 
by the ditt'erence in what I may call their capital value in individual 
cases. 

“Now we come to the other side, the man who bets with the 
book-maker, and that is this case. These are mere bets. Each time he puts 
oil his money, at whatever may be the starting price. I do not think 
he could be said to organise his effort in the same way as a book-maker 
organises his. I do not think the subject matter from his point of view 
is susceptible of it. In effect all he is doing is just what a man does 
who is a skilful player at cards, w’ho plays every day. He plays to-day and 
he plays to-morrow and he plays the next day and he is skilful on each of 
the three days, more skilful on the whole than the people with whom he 
plays, and he wins. But I do not think that you can find, in his case, 
any conception arising in which his individual operations can be said 
to be merged in the way that particular operations are mei*ged in the 
conception of a trade. I think all you can say of that man, in the fair 
use of the English language, is that he is addicted to betting. It is 
extremely difffcult to express, but it seems to me that people would say 
he is addicted to betting, and could not say that his vocation is betting. 
The subject is involved in great difficulty of language, which I think 
represents great difficulty of thought. There is no tax on a habit. I do not 
think ‘habitual’ or even ‘systematic’ fully describes w'hat is essential 
in the phrase ‘trade, adventure, profession or vocation’. All I can say 
is that in my judgment the income which this gentleman succeeded in 
making is not profits or gains.” 

Unlawful business — 

Per Scrutton, LJ.—“ I rather think that Mr. J. Denman’s lan- 
guage is used in a case as to betting which was invalid or unenforceable, 
not illegal. If he (Denman, J. in Partridge v. Mallandaine^) meant to 
say that the Income-tax Acts recognise illegal businesses in the sense of 
business which it was not legal to carry on, because they were punishable, 


(1) a Tax Oases 179. 
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I at present very much doubt whether any such extension of the Acts is 
possible.”^ 

Profits from illicit liquor traffic — 

In an appeal to the Judicial Committee of the Privy Council 
from the judgment of the Supreme Court of Canada regarding 
the assessability of profits derived ■within Ontario from opera 
tions in illicit traffic in liquor which were prohibited by provin- 
cial legislation in that respect, Viscount Haldane delivering the 
judgment of the Board referred to the above remarks of Scrut- 
ton, L. J. in Von Glehn’s case and refused to assent to the sug- 
gestion that Income-tax Acts are necessarily restricted in their 
application to la-wful businesses only. So far as Parliaments 
with sovereign powers are concerned, they need not be so. The 
question is never more than one of the words used. It would 
not be appropriate to impart any assumed moral or ethical 
standard as controlling the literal interpretation of the language 
employed. It was ruled therefore that profits from ‘ boot-leg- 
ging’ were taxable.^ 

Illegal gratification — ^Profits from — 

In India, an assessee— -a Bank cashier who received commis- 
sion for reconomending constituents to the Bank — demanded a 
reference to the High Court in respect of the assessability of the 
profits from illegal gratification, but dropped the case when the 
Co mmi ssioner did actually make the reference. 

Isolated transactions^Profits from — 

The assessee who was a cloth and grain merchant received 
a commission for the sale of certain cotton mills. 

Per Walsh and Byves, JJ . — “ The question is whether that sum 
is a receipt, not arising from business or the exercise of a profession, 
vocation or occupation, -which was of a casual and non-recurring nature. 

... In our view the passage beginning with the -word ‘not’ and end- 
ing with the word ‘occupation’ is an exception upon an exception, that is to 
say, the word ‘which’ relates only to receipts which are not receipts arising 
from business or the exercise of a profession, vocation or occupation. If the 
argtanent on behalf of the assessee -were adopted, the result w'ould be to 
strike out that qualifying passage from the section, and to make all 
receipts, whether arising from business or not, which are of a casual and 
non-recurring nature, -vuthin the exemption. We therefore hold that a 
receipt arising from business or the exercise of a profession, vocation or 
occupation, does not come 'wdthin the exception. 

" ■ (1) Commissioners of Inland Metieime v. Vmi GMm # Co., (1920 2 K.B. 553; 
(2) Canadian Minuter of Miiande v. Smith, (j A.T.C. 021: 1927 A.C. ISSj 
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'' The next question is whether .... this was a receipt 
arising from business or the exercise of an occupation. The particular 
transaction is certainly one of the business of a broker, and it comes 
within the definition of business. The definition of the word 'business’ 
as used in section 2, sub-section (4) places the matter beyond doubt. 
The word 'business’ is there defined as including any adventure, and it 
is not possible to exclude from the expression ' adventure/ indeed, 
siiceessful adventure, the negotiation of a sale of a large mill which 
resulted in a commission payable to the value of Rs. 75,000. 

" In our view this transaction, although an isolated transaction, 
was not of a casual or non-recurring nature. To some extent the dis- 
cussion of this question overlaps the question wdiether a particular receipt 
is a receipt arising from business or the exercise of a vocation. In tak- 
ing the view we do, we found ourselves mainly upon the use of the word 
‘ nature ’ in the exemption. The word is not ' occurrence ’. If the 
language were ' a casual or non-recurring occurrence ’ there would be 
much to be said for the contention of the assessee. But the expression 
‘ nature ’ appears to us to be a word used independently of the accident 
of the event happening in fact once only or more often in a fortunate 
year. It connotes a class of dealing w^hich might occur only once, but 
which might occur several times. Now the adventure of a businessman w^ho is 
enabled through his business associations to negotiate a large transaction 
and thereby to earn a heavy commission, may undoubtedly be in fact non- 
recurring in the sense that so successful an adventure would not be likely 
to occur again. But, on the other hand, it is a class of transaction which 
might occur to any such businessman once only or half a dozen times 
again, during the course of the year. The Government Advocate put 
what may be said to be a decisive illustration of the true meaning of the 
word ' nature ’ when he pointed out that if you sold your own house at a 
profit, although the question would also arise as to whether the result 
of that transaction was a profit at all but rather only enhanced capital 
it would in any discussion as to whether it w^as brought within this 
exemption undoubtedly be a transaction of a non-recurring nature. You 
could not do it twice. But if, on the other hand, you engaged in a solitaiy 
transaction of bringing two of your friends together, and negotiated the 
sale of the house of one of them to the other, and thereby earned a 
commission, you would, in our opinion, be carrying out a transaction 
which although casual in fact, -would not be of a non-recurring nature, 
because, having done so one with success, you might be asked by some 
vendor to do it again. Our answer therefore .... is that the 
particular profit in question was not of a casual and non-recurring nature 
within the meaning of the section.”^ 

The assessee, a banker and money-lender, remitted from 
Madras sums aggregating over 4 lakhs of rupees to Penang, such 
sums being invested there in Straits Settlements dollars, and 
ultimately reconverted into rupees and remitted back to Madras, 

(1) In rc Chunni Lai Kalyan Das, 1 I.T.O, 419, 
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The remittances were made on eight occasions within a period of 
four months in 1.919 and the retransfer to Madras was on thirteen 
occasions covering a period of four months from the end of 1920 
to the beginning of 1921. Owing to the fluctuations in exchange 
wlilch varied between 83 and 175 rupees per hundred dollars, the 
assessee made a profit of a considerable amount on the transac- 
tion. He was assessed to income-tax on that profit. 

Per Sir Walter Schwabej C. J. (Coiitts Trotter^ J,y concurring). — 
The question to be considered .... is whether a particular receipt 
is properly brought into account or omitted in arriving at the profit 
of a business. If the transactions are business transactions, and result 
in a profit or loss made in the carrying on of the business, they must 
be brought into account ; otherwise not. The questions which have arisen 
for decision have been w^hether particular transactions form part of 
a business carried on by the assessee. They need not be part of some 
already established business but they must together form a business. If 
the transactions form part of the ordinary business of the assessee the 
profits or losses on them must, of course, be brought into account. But 
•where the transactions are outside the scope of the ordinary business 
of the assessee it is often a difficult question to decide whether 
or not they are to be treated as subject to income-tax. .Profits may be 
made by the realisation of security or by the sale of land or moveable 
property and, in the case of one man they may be merely successful 
realisations of assets or alterations of investments, while in the case 
of another man they may form part of the income of a business. To give 
a simple illustration, a Barrister might buy a picture and at a later 
date when the w^orks of the particular artist were in demand, sell that 
picture and realise a profit. No income-tax wmuld be payable on this 
profit. If a picture-dealer bought a picture, and on the same events hap- 
pening, sold it at a profit, that profit would be a profit earned in Ms 
business and would be liable to income-tax. So, too, profits made on an 
isolated speculation are not liable to incom.e-tax, but those made in specu- 
lation of a similar kind as a part of business would be liable. A difficult 
question may, how^ever, arise as to ■whether the transactions are of such 
frequency as to amount to carrying on a business. The distinction is w^ell 
illustrated by the cases of California Copper Syndicate Company , Limited 
V. Harris'^; Hudson’s Bay Co. v. Stevens.^ (Reference was also made to 
Commissioners of Taxes v. Melbourne Trust Company^; Beynon # Co. v. 
Ogg*) 

“Turning to the facts of the case, the assessee was a dealer in 
money, and had by reason of his dealings with the Straits Settlements, 
facilities at hand for dealings in exchange between Madras and the Straits 
Settlements. He had at Penang agents, themselves banlcers, who were in 

) (1) 5 Tax Oases 109. 

'' ' C^) 5 Tat Gases 424. ■; ' 

(3) (1914) A.C. 1001. 
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tlie habit of collecting for Mm outstandings in his money-lending business, 
and as and when required, remitting them to India, and in the process, 
converting dollars into rupees. During the periods in question in this 
ease, he got regular information by letter and cable from these agents as 
to the movements of exchange in the Straits Settlements. He sent large 
sums of money extending over a period of four months. At first the 
market went against him, and he sent increasing quantities of rupees, no 
doubt, with a view to averaging the cost of the dollars. The dollars were, 
by arrangement with the agents, left on deposit carrying interest, a fact 
not in itself conclusive, and when he got them back, by reason of the 
iuerease in the value of the rupee, he was able to realise by degrees an 
increasing profit. Taking all these facts into consideration, I think that 
the right inference to he drawn is that in this ease those dealings in ex- 
change had become part of the assessee’s hanking business, and I think 
too, that even looked at apart from his ordinary business, he did not enter 
into these transactions as an isolated investment of capital or speculation, 
but as a business of a dealer' in exchange.’’^ 

The assessee consented to be appointed under a power-of- 
attoriiey to dispose of cotton bales for and on behalf of a firm 
that had got into difficulties to pay what was due to several Muea- 
dams and Banks, and after deducting from the net sale proceeds 
of the cotton bales all his costs, charges and expenses in respect 
thereof and his remuneration, to distribute the balance amongst 
the several persons and firms whose names had already been 
submitted by the firm to the assessee. Under that power-of~ 
attorney the assessee sold over 100,000 bales which realMed 
about Es. 1,63,00,000 and received his remuneration Es.1,88,750. 
The assessee claimed exemption for this sum under section 4 (3) 
ivii) of the Income-tax Act. 

Per Macleody C. J , — It has been argued for the 

assessee that these receipts did not arise from business; that ‘business' 
connotes continuity, and that only the receipts arising from, a business 
which is carried on continuously can be assessed. But the section refers 
to receipts arising from ‘business' and not to receipts arising from ‘a busi- 
ness.' The definition of business in section 2 (4) is as follows: — ‘Busi- 
ness' includes ‘any trade, commerce or manufacture or any adventure or 
concern in the natxire of trade, commerce or manufacture, ' and consequent- 
ly, it is not necessary that the receipts should arise from a business con- 
tinuously carried on during the year to make them liable to assessment. 
Even if they arise from a single adventure in ])usiness they would be 
liable to be taxed. 

“Now it seems clear that the profession or occupation of the asses- 
see being that of a cotton merchant, any receipts arising from the buying 
and selling of cotton would be considered as arising from trade or com- 
merce, and the argument that receipts from an extraordinary transaction 

(1) Board of Eevemie v. Anmachalam Olieitiar^ 1 I.T.C. 288. 
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connected with business, such as the one in this case which has only oc- 
curred owing to exceptional circumstances, and which would not be likely 
to occur again for many years, can be placed in the same category as re- 
ceipts entirely disconnected with business or the profession or vocation or 
oeeiipatioii of the assessee which might be considered of a casual and non- 
recurring nature, cannot be accepted. 

are clearlj^ of opinion, therefore, that the remuneration earn- 
ed by the assessee. . . . must be considered as receipts arising from 
business, and therefore, liable to taxation.^ 

iliree individuals — members of firms in the wine trade- 
formed themselves into a syndicate by oral agreement and pur- 
chased as a speculation — and apart from their firms — a large 
quantity of brandy from the Cape Government in a single tran- 
saction. The bulk of the brandy wms sliiioped to England, where 
it wms sold, after blending, by the firms to -which the three indi- 
viduals belonged, acting on behalf of the syndicate. Held^ that 
there was evidence on which the Commissioners could fine! that 
there was a trade. 

.... It is quite clear that these gentlemen did far more 
than simply buy an article which they thought was going cheap, and 
resell it. The,y bought it with a view to transport it, with a view to modify 
its character by skilful manipulation, by blending, with a view to alter, 
not only the amounts b^^ which it could be sold as a man might split up 
an estate, but by altering the character in the way it was done up so that 
it could be sold in smaller quantities. They employed experts— and were 
experts themselves — to dispose of it over a long period of time. When 

1 say over a long period of time I mean by sales which began at once but 

which extended over some iDeriod of time. They did not buy it and put it 
away, they never intended to buy it and put it away and keep it. They 
bought it to turn over at once obviously, and to turn over advantageously 
by means of the operations which I have indicated. Now under those 
circumstances the Commissioners have held that they did carry on a trade, 
and I think it is a question of fact, and I do not think, by telling me all 
the evidence, that the Commisvsioners can make me, or indeed give me 
authority — because they cannot give me authority if I do not possess it 
by law — to determine the question of fact 

A wholesale agricultural machinery merchant who had never 
dealt in linen, bought the war surplus stock of aeroplane linen 
as a single transaction and made large profits in selling it. It 
was contended on his behalf that it \vas an isolated transaction 
not constituting a ^ trade b Held that it was ^ trade C 

Per Bouolati, J , — “Now he only made one purchase but that. . 

. , does not prevent the subject-matter being a trade; (then refers to 

(1) Sir Furshottamdas Thalcurdas v. Commissioner of Income-tax, JBonibayy 

2 I.T.C. \ , 

(2) Per Eowlatt, J. hi Cape Brandy Syndicate v. Commissioners of Inland 
Bevenue [upheld hp Court of Appeal, (1921) 2 K.B. 403 (O.A.)]. 
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the Calif ornia Copper Case^- the Cape Brandy Syndicate Gase^ md Beynon 
y. Ogg*^) ..... He bought this gigantic consignment of linen and 
he set to work to make people .... come in and buy it ; to induce 
them . . • ‘ ke set to work and worked away at it and got offices, 

did this, that and the other .... and they bought it all and all this 
is profit. Why is not that a ‘ trade 

^Per the M, of J?.— ‘The Appellant’s contention was that he had 
one speculation in the nature of a gambling transaction, and had not 
carried on a trade or business, for his own calling was that of a merchant 
engaged in the business of wholesale machinery .... a business 
which had no part in, or affinity to, the trade of linen. We agree with 
the Commissioners and Mr. Justice Eowlatt that this contention is unten- 
able. The appellant entered upon this separate new trade or business or 
adventure for the purpose of realising profits or gains in it, and even if 
his purchase was made under a single contract, the realisation of his profit 
which was large, was accomplished by his setting up a trading organiza- 
tion. If it 'was maintained only till the 45,000,000 yards was disposed of, 
it was none the less characterised as a business while it was in being. 
Whatever view may be taken by the Courts upon such a point, it is a ques- 
tion of fact which it is for the Commissioners to determine. They had 
abundant material upon wffiieh to reach the conclusion that they did. 
. . . . It is not possible to lay clowm definite lines to mark out what 
is a business or a trade or adventure, and to define the distinctive charac- 
teristics of each; nor is it necessary, or wise to do so. The facts in each 
case may be very different, but it is the facts that establish the nature of 
the enterprise embarked upon.”^ 

It w^as also argued on behalf of Mr. Martin that the profits 
were not annual’’, but the Court of Appeal confirmed the inter- 
pretation of that word as given by Eowlatt, J. in By all v. 
Iloare:' (This point, however, does not affect the position in 
India, as in the law here the word annual ” is not used. The 
only use thereof is in the executive instructions in para. 21 of 
the Income-tax Manual). The House of Lords confirmed the 
judgments of the Lower Courts. Whether Martin traded was a 
question of fact, and the Commissioners had materials for arriv- 
ing at a finding. Eowlatt, J’s construetion of ^annual profits’ 
in Ryall v. Hoare as profits or gains in any one year or in 
any year as the succession of j^ears comes round ” since the tax 
is levied for one year only at a time was approved. But both 
the Court of Appeal and Lord Sumner and Lord Carson, while 
agreeing with Eowlatt, J., in the particular case, did not support 

(1) 5 Tax Cases 159. 

(2) (1921) 2 K.B. 403 C.A. 

(3) 7 Tax Cases 125. 

(4) Martin v. Lowry, 5 A.T.C. 11, 

^ (5) 8 Tax Cases 521. 
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all that he said. Lord Sumner pointed out that Eowlatt, J., was 
wrong: in supposing that Wylie v. EccoW was authority for the 
liability to tax of profits from letting houses occasionally - in that 
particular case the liability w^as admitted and the dispute was 
confined to the deductions to be made." 

“If it is desired to tax the difference between vdiat a man has 
bought goods for or property for and .sold them for, you can tax it only 
. . if you can say that what he did was a trade or adventure or 
concern in the nature of trade”— per Eowlatt, J. in Peani v. Miller.^ 
A ship-repairer, a blacksmith and a fish merchant’s em- 
ployee, with no previous business association with each other, 
jointly bought a cargo steamer with a view to its alteration and 
sale. ' They altered it into a steam drifter and sold it at a profit. 
Held, that the purchase and sale was ‘ ‘ an adventure in the nature 
of trade ” and not a casual transaction. 

Per Lord Sands. — “Having a picture cleaned, or a ship’s boilers 
cleaned and the hull repainted (is not ‘trade’) but purchasing a quantity 
of pig iron and having it manufactured into steel or of gold-bearing ore 
and having the gold extracted by melting the ore (is ‘trade’).” 

Per L. P. Clyde. — “If the venture was one consisting simply in one 
isolated purchase of some article against an expected rise in price and a 
subsequent sale, it might be impossible to say that the venture was ‘in the 
natui-e of trade’. . . . the test is whether the operations . . . . 

are of the same kind, and carried on in the same way, as those which are 
characteristic of ordinary trading in the line of business in which the 
venture was made.”"* 

Exchanges — Speculation in— By stone merchant — 

Tbe assessees who were stone, marble and granite merchants 
in England, made a contract with a firm for the supply to them 
of marble, and contemplated acquiring some of this marble in 
Italy. In order to facilitate their purchase of this marble later 
on, they bought Italian lire at once. The lire rose in value, and 
the assessees brought the money back in sterling; and the lire 
fell in value and the assessees converted the money again into 
lire. Held, that the profits on the lire were not taxable. 

“ I do not think it has anything to do with the profit of the contract 
itself (that of the supply of marble). It was .... a mere appre- 
ciation of something which they had got in hand.” — ^Pcr Rowlatt, J. in 
McKinlay v. Jenkins 4’ Sons, Ltd.^ 

(2) 11 Tax Cases 297. 

(3) 11 Tax Oases 610. 

(4) CommUsioners of Inland Revenue v. Lrimipsion^ Flormee and Keith^ 11 

Tax Oases 5S8. ■ 
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In this ease it was found as a fact by tbe Commissioners 
that it was no part of the company’s business to speculate in the 
exchanges. 

Clergymen— Voluntary gifts —From Congregation-- 

A gift of money, raised by voluntary subscription, and 
made annually to a rninister of religion bj’- his congregation, was 
held to be assessable. 

Per the Lord Ordinary. — “It is true that it is a voluntary contri- 
bution by the parishioners, one which they are under no obligation to 
make, and which they may withdraw at any time. But still it is a payment 
made to the appellant, as their clergyman, and it is received by the appel- 
lant in respect of the discharge of his duties of that office.”^ 

In a case in which the Queen Victoria Clergy Sustentation 
Fund made grants to a Clergyman in augmentation of the in- 
come of his benefice, it was held that the grants were assessable 
on the Clergyman as profits accruing to him by reason of his office. 
In this case the court considered the precise form of the 
application for the grant and of the resolution authorizing the 
grant. The decision was given in favour of the Crown on the 
ground that (1) no enquiry was made as to the personal means 
of the incumbent but only as to the income of the henefice, it 
being left to the incumbent to ask for the grant if he needed it 
and (2) if the benefice was vacant, the grant was divided be- 
ween the outgoing and incoming incumbents. It followed there- 
fore that the income accrued by reason of the office. Turner v. 
Cua'son- was distinguished on this ground, that the grant in that 
case was as a personal gift of an eleemosynary character; and 
the principle underlying the decision in In re Strong was approved. 

Per Collins, M.B . — “Now that judgmeiit (the Strong case . . 
. .) is certainly an affirmation of a isrineiple of law that a payment may 
be liable to income-tax although it is voluntary on the part of the persons 
who made it, and that the test is whether, from the standpoint of the 
person who receives it, it accrues to him in virtue of his office .... 
That seem.s to me to be the test; and .... the liability to income- 
tax is not negatived merely by reason of the fact that there was no legal 
obligation on the part of the persons who contributed the money to pay it. ’ ’* 

Clergymen — ^Annual grant to — From religious society — 

A curate received from a religious society a grant renew^- 
able annually at discretion on certain conditions. The grant was 

(1) In re the Eev, George Walter Strong^ I Tax Cases 207. 

■ ■ (2) 2 Tax Cases 422, _ .■ 

(3) Mev. G, N. Eerhert v. J* A. McQmde^ 4 Tax Cases 489. 
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in recognition of faithful service as a clergyman, but not in res- 
pect of the particular curacy the clergyman held. Held, that it 
was not assessable to income-tax.^ 

Per Coleridge, G.J . — ^“Now here the payment is made, not for 

services in the parish at all, not by the persons whom he serves and not 

in respect of the particular services which he renders — ^but it is an hono- 
rarium paid by a society . . . . to a deserving man because he has 
done his duty well.”® 

In Hite V. Miller^ the Crown which sought to assess a 

small grant of £15 made by a sustentation fund, gave up its 

claim. 

Clergjunan — Grants to— From congregation — 

In a case in which the grants were to cease on the 
Minister’s death or his resignation of the pulpit, i.e., the grant 
was given on quasi-personal grounds, it was nevertheless held 
that the grants w^ere assessable to income-tax, having regard to 
the facts of the case, vis. : — (a) the ability of the congregation 
to make adequate provision for their minister, (h) the fact that 
the minister had been regularly educated for that vocation, 
(c) the amount of his income.^ 

Clergyman— Easter offerings — From congregation — 

A portion of a collection made in Church was given by 
way of ‘Easter offerings’ to an incumbent by reason of his ofi&ee; 
but the gift would not have been made had not the recipient, 
besides being the incumbent, been also poor. Held, that the 
offerings were not given as an additional remuneration for 
services, but on account of personal poverty, and that, in these 
circumstances, they were not assessable to income-tax.® 

The correctness of this decision was however doubted in 
Cooper V. BlakistonJ’ See per Lord Alverstone, C. J., in the Court 
of Appeal (upheld by the House of Lords). 

“Thei’e are findings . . . . which have made me doubt whe- 

ther the deci.sion was exactly a strict application of the principle . . . 
but, looking at the ease, I think it was a decision upon the particular facts 
of that case.” 

“Easter Offerings” were given to a Vicar by parishioners 
and others in response to an appeal made by the Bishop and 

(1) In re Strong^ 1 Tax Cases 207, distiugmshed. 

(2) Turner v. Cuxson, 2 Tax Cases 422. 

(3) Q.B.D. 1900. 

(4) Toynting v. Faulkner, ^ Tax Cases 145. (C. of A.). 

(5) Turton v. Cooper, 5 Tax Cases 138. 
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supported by the Chiircliwardeiis. The Offerings were mainly 
received through collections in Church, the residue consisting of 
sums sent to the Church wardens or directly to the Vicar. Held^ 
by the House of Lords that the Offerings were assessable to in- 
come-tax. 

'Per Buckley, L, J. — The question is not what was the motive of 
the payment, but what was the character in which the recipient received 
it. Was it received by him by reason of his office 

Per the Lord Ghaneellor, — “ In my opinion, where a sum of money 
h given to an Incumbent substantially in respect of his services as In- 
cumbent, it accrues to him by reason of his office. Here the sum of 
money was given in respect of those services. Had it been a gift of an 
exceptional hind, such as a testimonial, or a contribution for a specific 
purpose, as to provide for a holiday, or a subscription peculiarly due to 
the personal qualities of the particular clergyman, it might not have 
been a voluntary payment for services but a mere present. 

In this case, however, there was a continuity of annual payments 
apart from any special occasion or purpose, and the ground of the call 
for subscriptions was one common to all clergymen with insufficient sti- 
pends, urged by the Bishop on behalf of all alike. What you choose 
to call it matters little. The point is, wdiat was it in reality? 

It was natural, and in no way wrong, that all concerned should^ 
make this gift appear as like a mere present as they could. But they 
acted straightforwardly, as one would expect, and the real character 
of what wms done appears clearly enough from the papers in which 
contributions were solicited . . . . 

Saltpetre— Extraction of— Eoyalty from — 

In a case in which the assessee allowed his tenants to ex- 
tract earth containing saltpetre it wrns argued that (1) the income 
was casual and non-reciirring, and (2) that the income arose from 
the sale of the earth and was therefore a capital receipt. As 
to (1) the Gommissionei’ found as a fact that the receipts w^ere 
recurring and the High Court accepted the finding as there ^¥as 
evidence for it. As to (2) — 

It is quite impossible to distinguish the rents or royalties, what- 
ever they may be called, arising from this source, from the rent or 
royalties arising from the letting of coal or other minerals in the earth 
or income which arises from the produce of the earth, whether it be on 
the surface or whether it be beneath the surface, provided that it is not 
non-recurring or casual and provided that if is not in the nature of a 
sale^'. — ^Per Dawson Miller, C. J., in Maharajah Guru, etc., 8aM v. Com- 
missioner of Income-tax,^ 


(1) Cooper V. SlaJeiston, 5 Tax Cases 347. 

(2) I.L.E. 6 Pat. 29; 2 I.T.C. 281. 
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Liquidation-Honorarium— Secretary without remuneration— 

The assesses acted as Secretary of a Company without re- 
muneration from the date of its incoi'poration until his appoint- 
ment as Liquidator of the Company. When the liquidation of the 
Company was completed, there was a sum in hand, after discharge 
of all liabilities, which according to the Company’s Memorandum 
of Association was divisible amongst the ordinary shareholders 
of the Company. By a unanimous resolution, these shareholders 
voted the sum in question, in equal shares to the Chairman of the 
Company, and to the assessee. The assesses contended that this 
payment was a voluntary gift, and that the whole of his duties 
as Secretary and Liquidator had terminated before the gift was 
made. Held, by the Court of Appeal, that the sum voted by the 
shareholders of the Company to the assessee did not accrue to 
him in respect of an office or employment of profit and that, there- 
fore, he was not chargeable to income-tax in respect of the sum 
in question. It will be seen that in this case the motive of the 
paynnent was not altogether disregarded. 

Per M. B. Sterndale.—“ The argument was rather narrowed to this, 
that a voluntary payment cannot be a profit of the office after the office 
thas terminated unless that office had been an office of profit beforehand. 
Now I cannot accept that as a broad proposition. It seems to me that 
there may very well be a payment in respect of an office which had been 
gratuitous up to its end but which still might be payment for the services 
of that office and therefore be a profit accruing by reason of the office. 
I do not think that a hard and fast line can be drawn. . . In Duncan’s 

Trustees v. Farmer^ Lord Dunedin says ‘ My Lords, I 

confess I have never been able to see how it could possibly be said to be 
in respect of his office when the whole reason it was given to him was 
that he was no longer in the office.’ At first sight that may seem to 
bear out the proposition that was contended for. I do not think that it 
does because it will be seen that the noble Lord was speaking of the 
facts of that ease .... an annuity was granted to a Minister of 

the Church on retirement through ill-health and therefore 

it was given to him as a sort of compa.ssionate allowance, and could not be 
obtained except when he had resigned his cure. Therefore I do not think 
that proposition can be maintained. But the fact that the office is at an 
end is a fact of very, very great weight, and when you add to that that the 
payment is made, not by the employer, because it was not made and could 
not be made here by the Company which was the employer but by other 
persons— in this case it was the shareholders individually— the facts still 
more j)Oint to it not being a payment for services or a profit accruing by 

reason of the office . . . . To my mind that points to 

something in the nature that is spoken of by Lord Loreburn in Cooper v. 

(1) 5 Tax Oases 41T* 
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BlacMston^ “ In my opinion, where a sum of money is given to an 
incumbent substantially in respect of his services as incumbent, it accrues 
to him by reason of his office. Here the sum of money was given in 
respect of these services. Had it been a gift of an exceptional kind, such 
as a testimonial or a contribution for a specific purpose as to provide for 
holiday or a subscription peculiarly due to the personal qualities of the 
particular clergyman, it might not have been a voluntary payment for 
services but a mere present. 

Bonus— Commission — ^Addition to fixed salary — 

The appellant, whose remuneration as general manager of 
a limited company consisted partly of a fixed annual salary and 
partly of a commission or bonus on the company’s net profits, had 
been assessed to Income-tax on the basis of the total amount 
of salary and commission or bonus received or receivable by 
him from the company in respect of each of those years. Held, 
by the House of Lords that the commission or bonus on net pro- 
fits, fell within the definition of the expression “ perquisites”, 
and was properly assessable."'* 

Overdrafts — Guarantee of— Commission for — 

The bankers of a company refused to allow its overdraft 
to be increased except upon the Joint and several personal guar- 
antee of its directors, of whom the assessees were two. In con- 
sideration of such guarantee, the company granted to each of 
the directors a commission of two per cent, of the whole amount 
guaranteed. The original g'uarantee was for one year only, but, 
similar circumstances arising in the following year, the directors 
renewed their guarantee (for a still greater amount) for a further 
year, and were granted commission thereon at the same rate as 
before. The assessees contended that the commissions arose from 
casual, unsought and exceptional transactions and were not charge- 
able to Income-tax. Held, that the commissions were annual pro- 
fits or gains within the meaning of Case VI of Schedule D, and had 
been properly assessed to Income-tax thereunder. 

Per Bowlatt, J . — It was not in the line of business of either of 
them to give a guarantee, and one of them, at any rate, who is a solicitor, 
had never done it before, and probably will never do it again; they did 

it unwillingly it seems 

to me that, on the view of the facts taken by the Special Commis- 
sioners, by which, of course, I am bound, I must treat this ease as Just 
on the same footing as if a person, not connected with business at all, 
received a commission from another person, also not connected with 


(1) 6 Tax Cases 347. : . , 

(2) Cowan v. Seymour, 7 Tax Cases 372. 
(3," M ’Donald v. Shand, 8 Tax Cases 420, 



414 


THE INCOME-TAX ACT. 


[S. 4 (3) (vii) 

business, for doing Mm the favour of guaranteeing his aeconnt at a 
bank. Now, under those circumstances, is this commission an ‘‘annual 
profit or gain’' within the meaning of the case? One may rule out two 
classes of emoluments from this description. In the first place, it is 
quite clear that anything in the nature of a capital accretion, is out- 
side the -words “profits or gains” as used in these Acts; that, of course 
follows from, the scope of the Act, and it is sanctified by the usage now of 
a century. That rules out, of course, the ^vell-knowm ease of a casual profit 
made upon an isolated buying and selling of some article ; that is a capital 
accretion, and unless it is merged wuth other similar transactions in the 
carrying on of a trade, and the trade is taxed, no tax is exigible in respect 
of a transaction of that kind. “Profits or gains” mean something which 
is in the nature of interest or fruit, as opposed to principal or tree. The 
other class of case that one can rule out is that of gifts. A person may 
have an emolument by reason of a gift inter vivos or testamentary, or he 
may acquire an emolument b^^ finding an article of value or money, or 
he may acquire it by wdnning a bet. It seems to me that all that class 
of cases must be ruled out, because they are not profits or gains at all. 
Without pretending to give an exhaustive definition, I think one may take 
it as clear that where an emolument is received, or, rather, where an emo- 
lument accrues, by virtue of some service rendered by w^ay of action or 
permission, or both, at any rate that is included within the words “profits 
or gains.” But the question is whether in this case it is an “annual 
profit or gain.” Now, what is the meaning of the word “annual”? It 
may mean, and perhaps its most obvious meaning is “annually recurring,” 
like the seasons; or if not recurring in perpetuity like the seasons as a 
matter of nature, “annually recurring” in the ordinary way for a con- 
siderable space of time; or it may conceivably mean “lasting only for 
a year,” as you speak of an annual plant; but I do not think that is really 
a very true meaning of the word “annual,” because I think when you 
speak of an annual plant W’hat is in your mind is the necessity of annual 
sowing ; the plant is not annual ; it is the solving that is annual. At any 
rate, that is a possible meaning of the wmrd ‘ ‘ annual. ’ ’ Thirdly, it might 
mean “calculated with reference to a year”; that is, like interest of so 
much per annum. If there is anything in the suggestion that “annual” 
means or includes “lasting for a year,” I must point out that this guarantee 
did last for a year, and it w^as renewed for another year; but there is 
nothing in that, because it \vas renewed de novo and did not run on; it 
was a transaction for a year twice repeated. Those are three possible 
meanings of the wmrd “annual,” but I do not think any of them is appli- 
cable in this particular ease dealing with Income-tax. One is not left en- 
tirely without guidance, at any rate as a matter of practice. Take the 
ease of letting a furnished house. It is inveterate now" that the letting 
of a furnished house for a few weeks in one year, will attract Income-tax, 
under this Case, upon the profit made by the letting. That is the invete- 
rate practice, and although it has never been ruled upon, in principle, by 
the Courts, it has been tacitly assumed by the Courts in Scotland, and it 
seems to me out of question that a Coi::’t of First Instance, at any rate, 
could possibly say that that is wrong. Now, that is not recurring yearly, 
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and it does not last for a year, and it is not calcolated with, reference to 
a year, because it is calculated with reference to the amenities of a few 
particular weeks. Again, take the case of a person who is appointed to 
perform some services, which might possibly be by way of an office, a 
person appointed, not carrying on any trade or any business, but who 
happens to be appointed — as a retired Judge was appointed some years 
ago to hold a very im.portant arbitration in connection with the London 
water— appointed with a lump sum remuneration to do a particular piece 
of work, or, to take a humbler instance, which is more familiar perhaps to 
iis here, the case of a Judge’s Marshal, who gets a little appointment for 
a week or twm, in the experience of everybody (many, certainly, who hear 
me now) he suffers a deduction of income-tax wdien his modest emolument 
is paid to him. It may be that he would be the holder of an office but 
both those cases are cases of offices, and they do not help the matter, be- 
cause the tax on an office is laid upon the annual amount of the profits. 
Now, recognizing that position, it seems to me that ^annual’ here can only 
mean 'in any year,’ and that the 'annual profits or gains’ means 'profits 
or gains in any year as the succession of the years comes round.’ That 
being the position in which I think I am, this litigation seems to me to 
raise the whole question of casual profits. I have already referred to the 
furnished house illustration. During the course of the argument, I am 
afraid, I troubled Counsel by putting a great number of other instances, 
some of which w^ere perhaps trivial, and some may have been far-fetched; 
one does not advance the argument, of course, by putting instances, but 
for myself I like to try and visualise the scope, in practice and the region 
of fact, of any proposition to wdiich one is about to assent ; but, of course, 
there is an instance which is particularly familiar at the present moment, 
perhaps, wffiich I do not think Ave did speak of during the argument, and 
that is the case of casual authorship. Now, a man may carry on no busi- 
ness and no profession; he may not be a journalist, he may not be an 
author, but he may be called upon to write an article for a paper for 
reward. He may find that there would be a demand for a single book 
from his pen, as a traveller, a soldier, a sailor or a statesman, or what not. 
Now, it seems to me that all cases of that kind, like this ease of these 
gentlemen who gave this guarantee, are instances of casual profits which 
cannot in any w^ay be distinguished from the profit which is obtained by 
a man wdio lets his house furnished.”^ 

Compensation for loss of office — ^Whether profits from office — • 

A firm of ship managers wmre emploj^ed as such by a steam- 
ship company and remunerated by a percentage of the company's 
annual net profits. The company went into voluntary liquidation 
and transferred £50,000 of 5 per cent, bonds to the firm as ' com- 
pensation for loss of office ^ Held, that on the findings of the Com- 
missioners as to the nature of the payment, which there was evid- 
ence to suppoiff, the said sum was iiot a ‘profit’ liable to income-tax. 


(1) ^yal V, Eoare HoncywUl, 8 Tax Oases 521, 
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Fer BowlaU^ J . — “I think everybody is agreed .... that in i 
cases of this kind the circiimstanee that the payment in question is a 
voluntary one does not matter. . . . You must not look at the point 

of view of the person who pays and see whether he is compellable to pay j 
or not ; you have to look at the point of view of the person who receives i 
to see whether he receives it in respect of his services .... or in 
respect of trade If it was a payment in respect of the termi- 

nation of their employment .... I do not think that is taxable as 

profit. .... A payment to make up for the cessation for the future 

of annual taxable profits is not itself an annual profit at all I 

should not have thought that either damages for wrongful dismissal or a 
payment in lieu of notice at any rate if it was for a longish period— I will 
not say a payment in lieu of notice, I will say a voluntary payment in 
respect of breaking an agreement -which had some time to run — ^wmiild be 
taxable profits. But at any rate it does seem to me that compensation 
for loss of an employment which need not continue but which was likely 
to continue is not an annual profit within the scope of the income-tax 
at alL’^^ 

Commission — Casual— Addition to salary— 

An Incorporated Accountant who was Secretary and Direc- 
tor of a Company received a salary as such. He negotiated a sale 
of a branch of the company’s business, and received £1,000 as 
commission for Ms services in negotiating the sale. Heldf that 
the £1,000 was part of the profits from his office. 

Per Eowlattj J. — ‘Hf an officer is willing to do sometMng outside 
the duties of his office, to do more than he is called upon to do by the letter 
of his bond, and his employer gives him something in that respect, that 
is a profit 5 it becomes a part of his office which is enlarged a little so as 
to receive it/’^ 

Addition to salary — Inspection fees — ^To Director — 

The appellant was the chairman of a British Company. In 
addition to his ordinary fees, he was allowed a certain remunera- 
tion for inspecting the company’s agencies in China and negotiat- 
ing with the Chinese Grovernment. Held^ that the additional re- 
muneration was part of the appellant’s profits as chairman, not- 
withstanding its being given for work done abroad. 

Per Bowlortii J. — ^^‘Thei‘e appears to be no po-vs^er for a Director to 
divide Mmself into two and to be a Director in China as w^ell as a Director 
in England so as to be capable of being regarded as filling two severable 
capacities.'^ 



(1) Chih’bett V. Josepli Mob kisoii # Sons aud Commissioners of Inland Meveme 
V. Joseph MoMnson 0 Tai Oases 48. 
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Per the M. of R. — ‘ ‘ If it is entirely a question of fact then the facts 
are found by the Commissioners. If ... . it is in part a question 

of law, I do not differ from the Commissioners and I do not thinli that 
they have misdirected themselves. 

Casual profits — ^Eope manufacturer — Under-writing oil shares-— Profits 
.from— Taxable — 

The assessee, whose ordinary business was that of a rope- 
manufacturer, underwrote 15,000 shares in an Oil Conapany for 
which he received a commission. It was contended on his behalf 
that the profits arose from an isolated transaction and were there- 
fore of the nature of capital receipts. Held, by Eowlatt, J., fol- 
, lowing Ryall v. Hoaref^ that the profits were taxable.® 

Professional cricketer — Benefit match — Receipts from— 

The assessee was a professional cricketer. A match was 
played for his benefit, and, in accordance with the rules of the 
club which employed him, the net proceeds of the match and 
certain other sums obtained by public subscription w-ere invested 
in the name of the trustees of the club. After a few years the 
investments were realised, and the proceeds made over to the 
assessee -who, with the consent of the club, bought a farm. It 
was admitted by the Crown that the receipts from public sub- 
scriptions w^ore not taxable, but that the gate money was, on tlie 
ground that it was a perquisite of his employment as a profes^ 
sional cricketer. It was held by Rowlatt, J., that the gate-money 
was not taxable. The ratio decidendi v!&s that such receipts come 
I to a man only once in a lifetime, and were really of the nature 
of an endowment, that there was really no difference between the 
gate-money and the other public subscriptions, and that the asses- 
sec had no control over the money except wdth the consent of the 
club. This decision was reversed by the Court of Appeal (Sar- 
gaiit, L. J., dissenting), but the House of Lords restored Eowlatt, 
J.’s judgment (Lord Atkinson dissenting).* 

In Davies v. Harrison^, in which' a professional footballer 
was given a benefit on transfer from one club to another, it was 
held that the benefit w^as liable to tax, the ease being distinguished 
from Reed v. Seymour* on the ground that, having regard to the 


(1) Barson v. Airey, 5 A.T.C. 65. 

(2) 8 Tax Cases 521. 

(3) Lyons v. Coucher, 5 A.T.G% 226. 

(4) Beocl V. Seymourf, !! Tax Cagies 625t. 

(5) 6 A.T.C. 536. 

“ T "''V ; 
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rules of tlie clubs and the league controlling the clubs, the benefit 
was really a business arrangement, being a pre-arranged reward 
for service and not a voluntary gift or compensation for loss of 
employment. 

{mii) Agricultural income. 

See notes under section 2 (1). 

Exemptions generally — United Kingdom Law — 

Under the English Acts, there is no provision correspond- 
ing to section 60 of the Indian Act giving power to the executive 
Uovernment to grant exemptions ; and whatever provisions there 
may be for exemptions are in the Acts themselves. The notes 
under the foregoing sub-sections of this section have referred to 
the corresponding provisions under the English law under each 
head. But there are certain exemptions under the English law 
which have no counterparts here. These are the ' exemp- 
tion of Friendly Societies, Savings Banks, Trade Unions, 
Industrial and Provident Societies (corresponding to Co-operative 
Societies here — but the English Societies enjoy greater concessions 
than those given to Co-operative Societies in India under 
section 60), National Insurance Funds, Unemployment Schemes, 
and Superannuation Funds (about this however see notes under 
section 10). All exemptions in the United Kingdom have to be 
efeimed from the Special Commissioners who are an official body 
— see notes under section 5. 


CHAPTER II. 

INCOME-TAX AUTHORITIES. 

(l) There shall be the following classes of 
authori- Incomc-tax authorities for the purposes 
of this Act, namely ; — 

(a) The Central Board of Revenue, 

(b) Commissioners of Income-tax, 

(c) Assistant Commissioners of Income-tax, and 
{d) Income-tax Officers, 


(1) Bcpealed hf the Central Board of Beveaue Act 3 1924 (IV of 1024)* 


s. 

Income-tax 

ties. 



(3) There shall be a Commissioner of Income-tax 
for each province who shall be appointed by the Governor- 
General in Council after consideration of any recommen- 
dation made by the Local Government in this behalf. 

(4) Assistant Commissioners of Income-tax and 
Income-tax Officers shall, subject to the control of the 
Governor-General in Council, be appointed by the Com- 
missioner of Income-tax by order in writing’. They shall 
perform their functions in respect of such classes of per- 
sons and such classes of income and in respect of such 
areas as the Commissioner of Income-tax may direct. The 
Commissioner may, by general or special order in writing, 
direct that the powers conferred on the Income-tax Officer 
and the Assistant Commissioner by or under this Act 
shall, in respect of any specified case or class of cases, be 
exercised by the Assistant Commissioner and the Com- 
missioner, respectively, and, for the purposes of any case 
in respect of which such order applies, references in this 
Act or in any rules made hereunder to tte Income-tax 
Officer and the Assistant Commissioner shall be deemed 
to be references to the Assistant Commissioner and the 
Commissioner, respectively. 

(5) The Central Board of Revenue may, by notifi- 
cation in the Gazette of India, appoint Commissioners of 
Income-tax, Assistant Commissioners of Income-tax and 
Income-tax Officers to perform such functions in respect 
of such classes of persons or such classes of Income, and 
for such area, as may be specified in the notification, and 
thereupon the functions so specified shall cease, within 
the specified area, to be performed, in respect of the 
specified classes of persons or classes of income, by the 
authorities appointed under sub-sections (3) and (4). 

(6) Assistant Commissioners of Income-tax and 
Income-tax Officers appointed under sub-section (4) shall, 
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for the purposes of this Act, be subordinate to the Com- 
missioner of Income-tax appointed under sub-section (3) 
for the province in which they perform their functions. 
Income-tax Authorities— 

(1) The Central Board of Revenue is appointed by the 
Governor-General in Council. Its specific powers are naentioned 
in the various sections, e.g., sections 2 (6), 2 (11) (b), 5 (5), 18 
(6) and 59 (and 64). Rules for carrying out the purposes of the Act 
are made by the Central Board of Revenue which also issues in- 
structions regarding the interpretation of the , provisions of the 
Act and the rules, and is entrusted with the general administration 
of the Act. 

(2) The head of the Iiicome-tax Department of a province is 
the Commissioner of Income-tax who is appointed by the 
Governor-General in Council. The rest of the income-tax staff in a 
province are subordinate to him and they are appointed and 
dismissed by him. His power of appointment and dismissal of 
Assistant Commissioners and Income-tax Officers is, under 
section 5 (4), “subject to the control of the Governor-General in 
Council” who exercises this control through the local Govern- 
ment under the provisions of the following order : — 

“ The Governor-Gffiieral in Council desires to utilise the 
agency of the Governor in Council of each Governor ’s province 
in the followiug.matters-only in relation to income-tax : — 

{i) the appointment by a Commissioner of Income-tax of 
any person to the substantive post of Assistant Commissioner of 
Income-tax or Income-tax Officer shall be subject to the previous 
approval of the Governor in Council. 

For the promotion of an Income-tax Officer or appoint- 
ment of an officer of a .Provincial Civil Service to the post of 
Assistant Commissioner of Income-tax, the Commissioner of In- 
come-tax should consult the local Govermnent and submit his 
nomination (of the Officer approved by the local Government) 
to the Public Service Commission through the Central Board of 
..Revenue. 

{ii) Any Assistant Commissioner, of Income-tax or Incom- 
tax Officer w'ho has been dismissed or removed from office or whose 
' increment of pay has been withheld by the Commissioner of In- 
come-tax shall have a right of appeal to the Governor ixi Council. 

■ r v . While, as regards “the appointment or dismissal of such 
•cihcials the- ConamiBsioner .is subject to . the control of the local 
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government, lie lias full power to specify tlie functions to be 
nerformed by each official and the areas, persons and classes of 
income in respect of which these functions may be exercised. 

The specific powers conferred upon him in regard to in 
eome-tax- assessments are specified in sections 28 (1), 32, 33, 37, 
54 (2) second iiroviso, 64 (3) and 66 of the Act. In particular 
he is vested with power under section 33 to review any orders 
passed by any income-tax official, and he alone may, under sec- 
tion 66 of the Act, state cases for the opinion of a High Court. 

(3) The functions of Assistant Commissioners of Income- 
tax are mainly appellate, but they also exercise supervision over 
the work of the Income-tax Officers. The particular powers con- 
ferred on them by the Act are set out in sections 28 (1), 30 (2), 31, 
37, 38, 39, 42 (2)' and 53. 

(4) Income-tax Officers are the assessors. While section 
64 of the Act specifies the particular Income-tax Officers by whom 
assessments shall be made, i.e., prescribes that assessments shall 
be made in the case of a business by the Income-tax Officer 
of the area where the principal place of business is situated 
and in all other cases by the Income-tax Officer of the area 
in which the assessee resides, sub-section (4) of that section pro- 
vides that every Income-tax Officer shall have all the powers con- 
ferred by or under the Act on an Income-tax Officer in respect of 
any income, profits or gains accruing or arising or received vith- 
in the area for which he is appointed. This particular provi- 
sion was inserted mainly in order to permit of enquiries being 
made into the profits of a branch business by the Income-tax 
Officer of the place in which the branch is situated and in order 
to enable every Income-tax Officer to make enquiries regarding 
all income, profits and gains arising or accruing within the area 
to which he is posted, even though the assessment in respect of 
the particular income, profits or gains may not be made by him. 
Income-tax Commissioners should therefore secure by issuing 
instructions or otherwise that there is no overlapping in this 
matter and that the same person is not assessed to income-tax 
by more than one Income-tax Officer but should at the same time 
secure that all Income-tax Officers should give the utmost assist- 
ance to the assessing Income-tax Officer in regard to any property, 
income, profits or gains within their respective areas which are 
liable to assessment elsewffiere. 


422 


THE INCOME-TAX ACT. 


[S.5 


While it is intended that the work of making assessments, 
of hearing appeals and of passing orders in review shall ulti- 
mately be carried out by separate officials known as the Income- 
tax Officer, the Assistant Commissioner and the Commissioner, 
as a complete wholetime staff for income-tax work has not yet 
been appointed in many of the provinces, section 5 (4) makes 
provision for the continuance, until such wholetime staff is en- 
gaged, of the existing system under which individual officers 
exercise the powers of an assessing authority in respect of parti- 
cular classes of income and of an appellate authority in respect 
of others, while the reviewing authority is in certain eases also 
the appellate authority. 

While the income-tax staff will as a rule be appointed in pro- 
vincial cadres, there are certain classes of cases for which it may 
be advisable that assessments should be made by an all-India 
staff'. Such, for example, are the eases of military officers and 
of officers of other departments serving directly under the Govern- 
ment of India who are liable to transfer from one province to 
jiaother; and there may be other eases such as the assessment 
of railway companies which at any time it may be considerec! 
advisable sbonlcl be dealt with by a special officer for the whole 
of India. Sub-section (5) of this section has been inserted io 
make provision for the appointment of special officers in such 
cases. (Income-tax Manual, para. 22.) 

The following schedule shows the notifications issued by the 
(lentral Board of Eevenue under section 5 (5) and the officers 
appointed thereby to perform all the functions of an Income-tax 
Officer, Assistant Commissioner of Income-tax and Commission- 
er of Income-tax in respect of specified persons : — 



Olficers appointed to perform the functions of 
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Previous law— 

Sub-setion (2) was as below^: The Board of Inland Eeve- 
nue shall consist of one or more persons appointed by the 
Q-overnor-Greneral in Council. 

The Central Board of Revenue has now taken over the func- 
tions of the Board of Inland Revenue. Its constitution is govern- 
ed by the Central Board of Revenue Act (IV of 1924) and the 
rules thereunder. It deals at present with the principal central 
heads of revenue, vis., Customs, Taxes on Income, Salt, Opium, and 
(to the extent that the Central Government is concerned) Stamps 
and Excise. 

The arrangements for the collection and administration 
of income-tax have undergone radical alterations since 1886. In 
those days the revenue was small and the arrangements were 
comparatively simple. The different schedules vrere water- 
tight, and the tax under ‘ salaries ’ and ‘ interest on securities ’ 
was finally collected by the persons disbursing the income. The 
Collector assessed the income of Joint Stock Companies after 
calling for the returns and accounts ; and there was no provision 
for revision except by the Commissioner of the Division and that 
too if the tax exceeded Rs. 250. ‘ Other income ’ was assessed 

summarily if the income was below Rs. 2,000 and after notice 
to the assessee in other cases. The assessee could petition the 
Collector for revision and again go up to the Commissioner if 
the tax exceeded Rs. 250. The tax was collected by the Land 
Revenue officials working under the Local Government. The 
tax was divided in fixed proportions between the Local and the 
Central Governments. 

In 1916 a system of calling for returns of income in all 
eases was introduced and summary assessments were given up. 

In 1918 rights of appeal were allowed in all cases. A limit- 
ed right of reference to the High Court was also given but as 
far as possible the agency of the Local Government was continued 
for administering the tax. 

Then came the Reforms scheme with its separation of 
finances and functions between the Provincial Governments and 
the Central Government. Meanwhile, the wmrking of the 1918 
Act had sliowrn the need for revising the Act, and a committee 
was appointed by the Government of India in 1921. This com- 
mittee — the All-India Income-tax Committee of 1921 (see Appen- 
dix VII) — recommended the appointment of experts as Income-tax 
Officers, and the administration of the Department by a Central 
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Board of Revenue ('which was called at first the Board of Inland 
Revenue) assisted by wholetime Commissioners and a number 
of Assistant Commissioners for each province. The Govern- 
ment of India accordingly took over the administration of the 
Department directly in their ow hands through their Board of 
Revenue. 

United Kingdom Law — 

The machinery for the assessment, collection and adminis- 
tration of income-tax in England is very complicated. The 
Board of Inland Revenue are by Statute specifically entrusted 
with the care and management of income-tax, and are given 
power to do — 

“ All such aels as may be deemed iiecessai-y and expedient for 
raising, collecting, receiving and accounting for the tax or the 
like in as full and ample a manner as they are authorized to 
do, with relation to any other duties under their care and management ’ ’ — 
(Income-tax Act, 1918, section 57). (In the Income-tax Acts the 
Board of Inland Revenue are referred to as the Commissioners 
of Inland Revenue) ; but the Board of Inland Revenue have 
ordinarily nothing to do with assessments or appeals against' 
assessments. This work is entrusted, broadly speaking, to two 
bodies of Commissioners, known respectively as (o) Commis- 
sioners for general purposes, or District Commissioners, and (h) 
Special Commissioners. District Commissioners are scattered 
throughout Great Britain in divisions of varying sizes. All of them 
are non-officials. The Special Commissioners have their offices in 
London, and 'oceasionally hold meetings elsewhere. They are all 
officials. Ireland is under the jurisdiction of the Special Com- 
missioners. In addition to these hvo bodies there is a third body 
of persons known as Additional Commissioners who are appoin'fc- 
ed by the General Commissioners for the division. These Addi- 
tional Commissioners make the initial assessments under Sche- 
dule D, and appeals are heard by the General Commissioners. 
In some divisions a small group of the General Commissioners 
make the initial assessments, and the rest of the Commissioners 
hear the appeals. In Ireland there are no Additional Commis- 
sioners, their place being taken by the Inspector of Taxes. 

Each body of Commissioners has a clerk who is appoint- 
ed by them. There is an Inspector of Taxes, a civil servant ap- 
pointed by the Board of Inland Revenue. He has no statutory 
authority, not even to demand the production of any accounts or 
documents ; but he is really, in practice, the power behind the Com- 
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missioners. In addition there are Assessors appointed by the 
Conamissioners, and also Collectors of Taxes similarly appointed 
by them. In practice, however, the two offices are held by the 
same individual. It would appear that the Assessors’ duties are 
now-a-days confined only to issuing the forms of returns, and 
that the Inspector of Taxes has, to all intents and purposes, taken 
over the entire duties of the Assessors. 

Super-tax can be assessed only by the Special Commission- 
ers. The same body also assesses railways, foreign and colo- 
nial dividends paid in the United Kingdom, and also 
deals with refunds. It is also open to a tax-payer under Sche- 
dule D to have his ease assessed by, or, if an appeal, heard by the 
Special Commissioners instead of the General Commissioners. 

As already observed, the administrative machinery in 
England is much too complicated to admit of a brief description, 
but an important feature should be mentioned. Broadly speak- 
ing, where the assessment is made or appeal is heard by the 
General Commissioners or by the Special Commissioners, the 
procedure is somewhat like that of a Court, and, along with the 
assessee, the Inspector of Taxes also is heard on behalf of the 
Revenue. From the appeal of the Special or the General Com- 
missioners, as the case may be, a reference lies to the High 
Court on questions of law. It will be seen that the Commission- 
ers of Inland Revenue have nothing to do directly with the assess- 
ments, 'the Inspector of Taxes representing them before the assess- 
ing Comnaissioners. In recent years, however, limited powers 
have been given to the Board of Inland Revenue to decide cases, 
for example, whether a particular person is ordinarily resident 
in the United Kingdom or not. 

CHAPTER III. 

mXABLE INCOME. 

©. Save as otherwise provided by this Act, the fol- 
lowing' heads of income, profits and gains, 

Heads of income - 

chargeable to income- Shall be Chargeable to income-tax in the 
manner hereinafter appearing, namely: — 

(i) Salaries. 

(ii) Interest on securities. 

(iii) Property, ; 

(iv) Business;' 
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(v) Professional earnings. 

(vi) Other sources. 

History- 

In the Act of 1886, Income was taxed nnder four separate 
schedules — Salaries, etc.; Interest on Government securities; 
Profits of Joint Stock Companies, and other Income. In the 
1918 Act, the present six-fold classification was introduced, hut 
the wording was slightly different as below ; — 

(iii) Income derived from house property; 

(iv) Income derived from business ; 

(vi) Income derived from other sources; 

and a decision of a Court^ confined (iii) only to residential house 
property. The Act was therefore amended in 1920. It will be 
seen that (iii) in the present Act is wider, and extends not only 
to residential house property but to all buildings and (appurte- 
nant) lands not used for business — see sections 9 and 10. Another 
change made in 1922 was the substitution of the word ‘ heads ’ 
for ‘ classes The words “ profits and gains ” were also added 
in 1922. 

Scope of section — 

Section 6 merely sets out the different sources of income; 
the manner of taxing each head, or rather the method of comput- 
ing income under each head .is explained in the following sections. 
As to the nature of the income falling mrder each of the catego- 
ries set out in this section, see the notes under sections 7 to, 12. 

It is arguable, though probably not correct to hold, that 
by the substitution of the word ‘heads’ for ‘classes’ the cate- 
gories enumerated in the Section have ceased to be exhaustive; 
and that income from ‘ business connection ’—.vide section 42 — 
is taxable as a separate category, over and above the six cate- 
gories in section 6. See notes under section 42 as to the mean- 
ing of “ business connection 
United Kingdom Law — 

The corresponding provision in the United Kingdom law 
is the Schedules — ^which are far more complicated, and hardly 
so well arranged, as wiU be seen below. 

In the United Kingdom the tax is charged under five 
Schedules as below : — 

Schedule A — 

In respect of the property in all lands, tenements, here- 
ditaments, and heritages in the United Kingdom; This ig known 

(1) Mowe 4' Cui'^ 8eeretarjj' of -Biatsi 1 1.T.U. 161. 
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as the ‘ property ’ or the owners’ tax, and covers not only lands 
and buildings hut also mines, gas-works, water-works, salt- 
springs, docks, 1 ‘ailways, fisheries, roads, markets, fairs, tolls, 
bridges, ferries, etc. Needless to say, it also includes agricul- 
tural lands. It will be seen that this Schedule partly covers the 
following heads under the Indian law, vis., Property, Business 
and Other sources. There are elaborate rules as to how a pro- 
perty shall be valued, what deductions may be allowed, which 
persons may be charged, and so forth. These rules, however, 
are not of much interest to us in India. 

Schedule B — 

In respect of the occupation of all lands, tenements, here- 
ditaments, and heritages in the United Kingdom : This is known 
as the occupiers’ tax. There is no corresponding tax in India. 

Schedule 0— 

In respect of all profits arising from interest, annuities, 
dividends, and shares of annuities payable out of any public re- 
venue : This corresponds to a part of the tax on Securities in 
India under section 8. 

Schedule D— 

In respect of — 

(a) The annual profits or gains arising or accruing— 

(i) to any person residing in the United Kingdom from 
any kind of property whatever, whether situate in the United 
Kingdom or elsewhere ; and 

(ii) to any person residing in the United Kingdom from 
any trade, profession, employment or vocation, whether the 
same be respectively carried on in the United Kingdom or else- 
where; and 

(iii) to any person, whether a British subject or not, al- 
though not resident in the United Kingdom, or from any trade, 
profession, employment, or vocation exercised within United King- 
dom ; and 

(6) All interest of money, annuities, and other annual 
profits or gains not charged under Schedule A, B, C or E, and 
not specially exempted from tax; in each case for every twenty 
shillings of the annual amount of the profits or gains. 

Tax under this Schedule shall be charged under the follow- 
ing cases respectively; that is to say — 

Case L — Tax in .respect of any trade not contained in any 
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Case II — Tax in respect of any profession, employment, 
or vocation not contained in any other Schedule; 

Case III — Tax in respect of profits of an uncertain value 
and of other income deserihed in the rules applicable to this Case; 

Case IV. — Tax in respect of income arising from securities 
out of the United Kingdom, except such income as is charged 
under Schedule C; 

Case V — Tax in respect of income arising from posses- 
sions out of the United Kingdom; 

Case VI. — Tax in respect of any annual profits or gains 
not failing under any of the foregoing Cases, and not charged by 
virtue of any other Schedule; 

and subject to and in accordance with the rules applicable to the 
said Cases respectively. 

This is the most important of the Schedules, and covers the 
heads, Business, Professional earnings, a part of Securities and a 
part of ‘Other sources’ under the Indian law. 

Schedule £ — 

In respect of every public office or employment of profit, 
and in respect of every annuity, pension, or stipend payable by the 
Crown or out of the public revenue of the United Kingdom other 
than annuities charged under Schedule C. This covers a part of 
the head ‘Salaries’ under the Indian law, the other part, that is to 
say, salaries paid by private employers, etc., being- included in 
Schedule D. 

Under each Schedule there are elaborate rules as to compu- 
tation, deductions, etc., and a reference to these rules and to the 
extent that they can be followed in India, is made under the corres- 
ponding sections in the Indian Act. 

Income-tax is a single tax — 

In London County Council v. Attorney-Generaf it was con- 
tended on behalf of the Inland Revenue that the Income-tax on 
property was totally distinct from Income-tax on profits, etc., a 
separate tax so to speak, and that there was nothing to prevent 
the same income being taxed twice over in the hands of the same 
person. This view had been sometimes upheld by Courts, but the 
House of Lords overruled it. 

Per Lord Macnaghten. — Income-tax, if I may be pardoned for say- 
ing so, is a tax on income. It is not meant to be a tax on anything else. 
It is one tax, not a collection of taxes essentially distinct. There is no 
difference in kind between the duties of income-tax assessed under Sche- 

(1) 4 Tas: Gases 265, 
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dnle D and those assessed under Schedule A or any of the other Schedules 
of charge. One man has fixed property, another lives by his wits, each 
contributes to the tax if Ins income is above the prescribed limit. The 
standard of assessment varies according to the nature of the source from 

which taxable income is derived. That is all In every case 

the tax is a tax on income, whatever may be the standard by which the 
income is measured But to read the enactment as impos- 

ing a double duty (on the same person and on the same item) would be 
contrary to the whole scope of Income-tax legislation and whimsical in 
the highest degree.” 

The above remarks apply a fortiori to India. In the Unit- 
ed Kingdom, there are no provisions like section 18 (5) of the 
Indian Act w^hich says that tax paid at source shall be ‘credited’ 
to the account of the assessee nor a rule like Rule 27. Nor is 
‘set off’ allow'ed in the United Kingdom as between different 
sources of income. It is allowed for all practical purposes 
only under Schedule D, and even so in respect of trading 
profits and losses only. These provisions in the Lidian law 
show’’ even more conclusively than in the United Kingdom that 
the tax is a single tax on income. A further point is that asses- 
sees in the United Kingdom are not allowed to deduct interest on 
borrowed capital, salaries paid to employees, etc., from profits. 
The assessee has to pay tax on the gross profits, but is legally enti- 
tled to deduct the Income-tax from the persons to whom he pays 
salaries, interest, etc. In other words, it is only by implication 
that the United Kingdom laws, exclude from taxation what are, 
strictly speaking, not the assessee ’s income but payments due to 
others. On the other hand, the Indian law expressly excludes 
most such payments from income, e.g., interest on debentures, 
interest on borro\ved capital, etc. The general scheme of the 
Indian Act is to tax the assessee ’s net income. The idea of the 
sources of tax bemg water-tight as against each other, is more 
repugnant to the Indian law than to the United Kingdom law'', and 
the same income cannot be taxed twice over in the hands of the 
same person on the ground that it appears in two sources. The 
most common instances of such eases are when income from pro- 
perty or interest on investments enters into ‘Business.’ The 
assessee cannot be taxed on property as such, and again on that 
portion of the business profits which includes income on property 
■viMch has already been taxed; and there is express provision for 
this. As. regards investments, the position is clear as regards 
Insurance Companies, and Rule 27 says that the tax on the excess 
of income from investments deducted at source over the net pro- 
fits of the Company ascertained actuarially (or by estimate), shall 
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be refunded. In respect of other Companies the position is not 
so clear, though Section 18 (5) evidently means that if the income 
from investments exceeds the net profits of the business, the excess 
shall be refunded. The position becomes complicated when the only 
business is that of investments with borrowed capital. See notes 
under sections 8 and 10. 

Double taxation — Presumption against — 

Per Lord Justice Brett in Gilbertson v. Fergusson}— 

“Now it may be true that there are no specific words in this statute 
which point out that the Government are not to receive the tax twice over, 
but it would be so clearly unjust and obviously contrary to the meaning of 
the statute that the Government should have the tax payable twice over by 
the same person in respect of the same thing, that I should say it was a 
necessary implication that it could not be right.” 

This principle has been followed in all subsequent English 
decisions. There is, of course, no double taxation if ditferent per- 
sons are taxed in respect of what may seem the same income at 
first sight. 

“ Money passes through the hands of a great number of people . . 
. . you have received your money and have paid Income-tax upon it, 
and then you pay it out again to other people and they make a profit out of 
it and they pay Income-tax upon it again. 

Per Lord Macnaghten in Attorney-General v. London 
County Council.^— 

“ Speaking generally, all income is chargeable, but chargeable only 
once. Income is brought into charge at its source and the burden is then 
distributed among the recipients of the income who bear their share, in just 
proportion.” 

The concluding part of this dictum is not of much interest 
in India. In the United Kingdom the person who is taxed in the 
first instance is refused some deductions from the taxable income 
on account of payments made to other persons, but is legally autho- 
rized to deduct income-tax from the payments that he makes to his 
creditors, and thus reduce Ms own share of income-tax. In India 
the position is different. See notes under section 18. 

“There could be double taxation if the Legislature distinctly enact- 
ed it, but upon general words of taxation, and when you have to interpret 
a Taxing Act you cannot so interpret it as to tax the subject twice over 
to the same tax. But it all depends on its being the same tax and . . . 
. . there is nothing to prevent either one Legislature or two Legisla- 

(X) 1 Tax Cases 501. 

. (2) Per Grantham j J, m Leeds Bmlding Boeietg v. MaJlandaine, Z Tax Cases 577. 

(3) 5 Tax Oases 242. 
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tures, if they have jurisdiction over the subject-matter, imposing different 
taxes on the same subject-matter.”^ 

Double Taxation — 


Per Miikerjee, J. in Manindr a Chandra Nandi v. Secretary I 
of State .^ — 1 

It may be conceded that Courts always look with disfavour upon ; 
double taxation, and Statutes will be construed, if possible, to avoid double I 
taxes: see the observations in Carr v. FowU? To the same effect are the 
observations of Chief Justice Waite in Tennessee v. Whitworth^ in which 
that learned Judge, in delivering the unanimous opinion of the Supreme 
Court of the United States, remarked as follows: — 

^It is no doubt wuthin the power of a State to subject a corpora- 
tion to double taxation. Double taxation, however, is never to be presum- 
ed, If property is taxed once in one way, it would ordinarily be wrong 
to tax it again in another way, when the burden of both taxes faUs on the 
same person. Sometimes tax laws have that effect, but if they do, it is 
because the Legislature has unmistakably so enacted. All presumptions 
are against such an imposition.’ 

But w^hen the Legislative intent is clear and unmistakable, effect 
must be given to the statutory provisions on the subject. The question 
of double taxation is one of expediency for the consideration of the Legis- 
lature; it cannot be affirmed, as a matter of law, that double taxation is 
forbidden : see the decision of the Supreme Court of the United States in 
Davidson v. New Orleans,^ New Orleans v. Houston^ ; see also Beclamation 
V. HagaN and United States v. Benzon,^ It must be held consequently 
that the royalty received by the plaintiff, is liable to be assessed with 
cesses, as it is part of the net annual profits from the mine, and it is also 
liable to be assessed with income-tax, inasmuch as it is taxable ‘income’ 
within the meaning of the Income-tax Act. ’ ’ 

Again in the Raja Prohhat Chandra Baru^s Case^ per 
Rankin^ J. — 

‘ ‘ Some reference was also made to what has been called a ‘ presump- 
tion against double taxation.’ In Manindra Chandra Nandi v. Secretary 
of State royalties from a coal mine were held liable both to cess under 
the Cess Act, 1880, and to income-tax under the Act of 1886, but it was 
said that ‘it may be conceded that Courts always look wdth disfavour upon 
double taxation, and statutes will be construed if possible to avoid double 
taxes.’ Reference was made to certain dicta of American Courts and to 


(1) Ter Channel f J. in Stevens v. The Dnrhanf etc,^ Mining Company ^ 5 Tax 
Cases 402. 

(2) 34 OaL 257. 

(3) (1893) 1 Q.B. 251. 

(4) (1886) 117 U.S. 139. 

(5) (1877) 96 U,8. 97. 

(6) (1886) 119 U.S. 265. 

(7) (1880) 6 Sawyer 567; 4 Fed, Bep. 366. 

(8) (1865) 2 cute 512;. 24 Fed. Bep, 1112. 
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the English case of Carr v. Fowled But the only observation in this ease 
was to the effect that the statute presumably did not intend that a vicar 
should in effect pay the same tax (land tax) twice on the same heredita- 
ment. This is plain enough. Thus the income-tax is one tax, and income 
assessed under one Schedule cannot be assessed all over again under 
another. That there is any legal presumption of a general character 
against ‘double taxation’ in any wider sense is a proposition to which I 
respectfully demur as a principle for the construction of a modern sta- 
tute. In Manindra Chandra Nandi v. Secretary of State^ it did not avail 
to cut down clear though absolutely general language.” 

Holding Companies — Taxation of — 

It should be mentioned in this connection that the taxa- 
tion to super-tax of dividends received by holding companies 
floes not involve any double taxation. The super-tax paid by 
eompanies in India is not in any sense paid on behalf of the share- 
holder — see section 14; it is really of the nature of a corporation 
tax on profits, and it follows therefore that the super-tax paid — 
as a company — ^by a holding company in respect of dividends from 
another company, does not involve double taxation. Double taxa- 
tion can arise only if the same person is taxed twice in respect of 
the same income. 

Can the Crown choose the head under which to tax? — * 

Whether it is open to the Crown to recover tax at its discre- 
tion under a particular source of income when the assessee has 
income from more than one source, is a somewhat difficult problem. 
The law in the United Kingdom was laid down in several deci- 
sions : — Norwich Union Fire Insurance Go. v. Magee^; Revell v. 
Edinburgh Life Insurance Co.‘^\ Liverpool & London S Globe v. 
Bennett^, and it is now recognised that the Crown has the right to 
choose the source under which the income may be taxed. The prob- 
lem arises in respect of investments in the course of business, chief- 
ly that of Insurance Companies. The Crown can tax either the 
investments (less a deduction for expenses of management — ^for 
which there are special provisions) or the net profits of the busi- 
ness including the investments. 

The position in India is different. In the case of Insurance 
Companies, Eule 27 makes the position clear beyond doubt. If 
the interest on investments of such a company exceeds the profits 
of the company aetuarially ascertained (or correspondingly undei 


(1) . (1898) 1 Q.B. 251. 

(2) . 34 Cal. 257, 287. 

(3) 3 Tas Oases 457. 

(4) 5 Tax Oases 221. 

(5) 6 Tax Oases 327, 
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Rules 25 et seq.), the excess income-tax paid on the interest at 
source is refunded to the company. The Crown, therefore, has no 
right to choose the source under which it will tax the company. 
As regards other assessees, the position depends entirely on the 
meaning of section 18 (5). The words “Credit shall be given to 
him therefor in the assessment, if any, made for the following 
year under the Act” would seem to imply no such option in India 
as in the United Kingdom, to the income-tax authorities. “Credit 
shall be given ” can only mean that the payment is a provisional 
payment, the final liability depending on something else. Sec- 
tion 18 does not determine the final liability. It is only a ‘machin- 
ery’ section, and arranges for the provisional collection of taxes 
at source. The words, as they stand, do not authorize the Crown 
to refuse to refund the tax collected under section 18 (5), if the 
‘total income’ of the assessee is less than the income from interest 
on securities or salaries. Besides, the assessment is made with 
reference to ‘ total income ’ (sections 22 and 23), and ‘ total in- 
come ’ is defined in section 16. Under section 24, set-off is allow- 
ed as between the different sources of income. It is clear from 
these provisions and section 48 (3) that if the interest on invest- 
ments made by an assessee, is in excess of his ‘ total income ’ 
(after set-off), the tax deducted at source on the interest on invest- 
ments is partly or Avholly refundable. In the United Kingdom, the 
right of set-off is restricted. It is allowed, generally speaking, 
only in respect of ‘ Schedule D,’ and even so, only in respect of 
‘trading’. In India, on the other hand, the law allows set-off in 
respect of all sources of income. 

V. (1) The tax shall be payable by an assessee 
under the head “ Salaries ” in respect of 

Salaries. ' . 

any salary or wages, any annuity, pension 
or gratuity, and any fees, commissions, perquisites or pro- 
fits received by him in lieu of, or in addition to, any 
salary or wages, which are paid by or on behalf of 
Government, a local authority, a company, or any other 
public body or association, or by or on behalf of any 
private employer ; 

^Explanation . — The right of a person to occupy, free 
of rent, as a place of residence, any premises provided bv 

(1) Inserted by the Income-tax (Amendment) Act, 1923 (XV of 1923). 
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his employer, is a perquisite for the purposes of this sub- 
section. 

Provided that the tax shall not be payable in respect 
of any sum deducted under the authority of Government 
from the salary of any individual for the purpose of secur- 
ing to him a deferred annuity or of making provision for 
his wife or children, provided that the sum so deducted 
shall not exceed one-sixth of the salary. 

(2) Any income which would be chargeable under this 
head if paid in British India shall be deemed to be so 
chargeable if paid to a British subject or any servant of 
His Majesty in any part of India by Government or by a 
local authority established by the Governor-General in 
Council. 

History — 

For corresponding provisions in the 1886 Act, see sec- 
tions 3 (4), 3 (5), 7, 8 and 9. 

In the 1918 Act, the ‘ explanation ’ clause did not exist. 
There was another proviso, under the first sub-section, which 
exempted the salaries of soldiers drawing less than Es. 500 per 
mensem, which exemption was cancelled in 1920. Also, the sec- 
tion did not extend to salaries paid by all private employees — 
see paragraph 23 of the Income-tax Manual cited below. 

Salaries — {Section 7). — ^“The income taxable tinder this head in- 
cludes not only fixed salaries or wages and annuities or pensions, but also 
any fees, commissions, perquisites or profits received in lieu of, or in addi- 
tion to, salaries or wages which are paid to an employee by or on behalf 
of any employer. Under the Act of 1918, the income chargeable under this 
head applied only to ‘salaries’ in the above sense when paid by or on be- 
half of Government, a local authority or company, any other public body 
or association or by or on behalf of any private employer who had entered 
into an agreement with the Income-tax Officer to recover the tax on behalf 
of Government, but under the present Act, it applies to all salaries paid 
by or on behalf of every private employer, the obligation to deduct in- 
come-tax from salaries being, under section 18 (2) of the Act, an obliga- 
tion on every employer.” {Income-tax Manual, para. 23.) 

Residences — Value of — ^Explanation — 

The ‘ explanation ’ in sub-section (1) was introduced in 
1923. Under the Act of 1918 [section 3 (2) (iaj)] ‘ a perquisite 
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or benefit which is neither money nor reasonably capable of be- 
ing converted into money ’ was exempt from taxation. This 
was merely a reiteration of the English law as expounded by 
the House of Lords in Tennant v. Smiths In 1922 it was defi- 
nitely decided to abandon this position, as it led to inequalities 
in assessments. See the Statement of Objects and Reasons of 
the Amending Bill and the Report of the Select Committee. The 
intention, therefore, was to tax perquisites and benefits that pos- 
sessed a money value, whether or not they were in fact capable 
of conversion into money. But the wording of section 7 did not 
fully carry out this intention. Whatever the meaning of the Avbrd 
‘ received ’ in section 7 (1). though it is evidently used here as 
the correlative of ‘paid’ the word ‘paid’ clearly connotes a pay- 
ment in money; and in no sense could it be said that a rent-free 
residence was ‘paid’ to a person. Hence the introduction of an 
‘explanation’ clause. 

Perquisites — Other than residences— 

The position regarding benefits other than free residences, 
e. g., free medical advice, free conveyance for other than oflSeial 
duties, free board, etc., is evidently governed by the principle 
of Tennant v. Smiths Such benefits are not reasonably capable 
of conversion into money, and they are no more ‘ paid ’ than 
free residences. These benefits are therefore not taxable ; but 
the question is not of much importance. 

Eesidence — ^Value of— Limitation — 

By executive orders (Vide para. 20 of the Income-tax 
Manual) it has been arranged that when a rent-free residence or 
residences form part of the perquisites of an employee, the 
money value of the perquisite should not be taken at more than 
10 pel* cent, of the salary of the employee. The 10 per cent, is 
calculated on the salary and not on his ‘ total income- ’. 

Salaries — Tax on — Collection of — 

As to how taxes are collected on ‘ salaries ’, see section 18; 
as regards the annual returns to be furnished by employers, see 
section 21; and as regards refunds, see section 48. 

Meaning of words — 

Salary. — “Signifies a recompense or consideration given unto any 
man or Ms pains bestowed upon another man’s business.” (Terms de la 
ley) (Stroud). 
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Wflfifes.— ‘Though this word might be said to include payment for 
any services, yet in general the word ‘salary’ is used for payment of services 
of a higher class, and ‘wages’ is confined to the earnings of labourers and, 
artisans. 

“Wages then are the personal earnings of labourers and artisans.” 
(Stroud.) 

This distinction between salary and wages is of no im- 
portance in India, as the law does not prescribe different arrange- 
ments for the taxation of salaried persons and wage-earners as 
the United Kingdom law does. In the United Kingdom the ques- 
tion has been one of importance; for a discussion see G. W. 
Bailway v. Bater.^ 

Annuity.— ‘ A yearly payment of a certain sum of money granted 
to another in fee for life or years charging the person of the granter only ” 
(Co. Litt. 144-&) (Stroud). 

But in this context it simply represents a recurring 
annual payment. 

Pension.— Is really deferred pay or a compensation for 
past services, etc.; and is usually distinguished, in India at any 
rate, from ‘ gratuity ’, the latter denoting lump sum payments 
while the former denotes periodical recurring payments. 

Fees . — Here evidently refer to fluctuating payments de- 
pending on the work done as distinguished from salaries, etc., 
which are fixed with reference to a period of time. 

Commissions . — Hardly require any elucidation. 

Perquisites . — See notes under section 4 (2) (vi). 

Received . — “Income under this head is always included in the 
income of the year in which it is received irrespective of the period in 
respect of which it w’as earned, with the solitary exception that where 
an officer of Government takes an advance of pay, the tax is not charge- 
able on the advance, but the tax is charged on the full salary of the month 
in which the advance is recovered by deduction without any regard to the 
deduction. A portion of a salary withheld under the orders of a Court is 
liable to tax.” (Income-tax Manual, para. 23.) 

In this connection see the words “ which are paid by or 
on behalf of Government, etc., . . . .” and the absence of 
any interpretation clause as in sections 10 to 13. Section 13 
does not apply to salaries, i.e., the method of accounting followed 
by the recipient of the salary does not affect the computation. 


(1) Per Grove, J. in Gordon rr. Jenv/ings, 51 L. J. Q. B. 417. 

(2) (1921) 2 A. C. 1; 8, Tax Cases. 231. 
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Honoraria— 

Honoraria or fees paid to Government servants by local 
bodies or private persons, companies, etc., for professional work, 
the whole of which is in the first instance credited to Government, 
after which the whole or part is drawn nnder proper sanction by 
the Government servant concerned on a bill, should be taxed as 
salary by deduction at source. They are obviously fees, com- 
missions, or perquisites received in addition to salary and paid 
by or on behalf of Government [section 7. (1)]. 

Place of payment — Immaterial — 

The expression “ paid by Government, etc.” does not 
mean paid in India. The tax is chargeable irrespective of the 
place of payment, even though such place be not merely outside 
British India but outside India. It will be sufficient if the in- 
come clearly accrues or arises in British India. The second 
sub-section applies to income which is neither paid in British 
India nor accrues or arises in British India. See also the 
amendment to section 18, sub-section 2 (a), introduced in 1925. 

Salary, etc., need not be monthly— 

The law says nothing as to the intervals at which salaries, 
etc., need be payable. If the pay is, say, annual, and advances 
are given from time to time, such advances cannot be taxed. An 
‘advance’ is of a capital nature and therefore not taxable. On 
the other hand if the so-called advances are really payments in 
instalments, they would be taxable. 

Perquisites of office — 

As to what are or are not perquisites of an office that are 
“ received in lieu of or in addition to salary, etc.” see the deci- 
sions set out under section 4 (3) (vii). 

Salaries— Pensions paid by Foreign Governments — 

The salary paid by a Foreign Government or an Indian State 
cannot fall under this section. Such a State is not Government 
(see General Clauses Act), nor a local authority {ibid), nor a 
company [see section 2 (6)], nor a public body or association, 
nor a private employer. It would be a straining of words to 
say that a foreign State was a public body or a private employer. 
Such ‘salaries’ are income under ‘other sources’ under section 12 
though with some straining they may be considered to be income 
from a profession under section 11. In either case deduction of 
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tax cannot be made at source ; and the Income-tax Officer can only 
recover the tax after assessing the income at the end of the year. 

Annuities— Not paid by employer— 

This section does not apply to annuities other than those 
paid by Government, etc., or a private employer. Such annuities, 
e.g., under a will or paid by an Insurance Company fall under 
‘ income from other sources ’ — section 12, and the tax on such 
annuities cannot be deducted at source under section 18. 

United Kingdom law— 

The law in the United Kingdom about the taxation of sala- 
ries is as below. Tax under Schedule E is charged 

“in respect of every public office or employment of profit” and “in 
respect of every annuity, pension or stipend payable by the Crown or out 
of the public revenue of the United Kingdom other than annuities under 
Schedule C.” 

As to what constitutes ‘public’ office there has been much 
dispute — see Great Western Railway v. Bater^; and in respect of 
an office which is not ‘public’ the tax is levied under Schedule D 
on the employer who is permitted to retain the tax on account of 
‘ annual payments paid out of profits ’. Also the tax under 
Schedule E is on an annual basis, whereas under Schedule D it 
Avas till recently on the basis of an average of three years. 

As regards the difference between India and the United 
Kingdom — ^in the taxation of perquisites not capable of conver- 
sion into money — see the notes regarding the Explanation under 
sub-section (1). 

Proviso — ^Deductions — 

“The proviso to sub-section (1) applies only to compulsory deduc- 
tions made under the authority of Government, and not to compulsory 
deductions made by other employers (see paragraph 18, cited under sec- 
tion 4 (3) (iv). The amount exempted under this proviso has, however, to 
be taken into account under section 16 (1) in computing the total income 
of an assessee for the purposes of determining whether he is liable to tax 
and the rate at which he is to be assessed. An assessee, for example, who 
has a salary of Bs. 180 per mensem or Es. 2,160 per annum and from 
whose salary a compulsory deduction is made by the authority of Govern- 
ment of Rs. 300 per annum of the nature referred to in this proviso, is 
liable to pay income-tax on Rs. 1,860 at the rate applicable to an income of 
Rs. 2,160. 


(1) (1921) 2 A. 0. 1; 8 Tax Cases 231. 
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“Undei- section 58 of the Act this proviso does not apply to super- 
tax, that is, no allowance of this is made for super-tax purposes.” 
[Income-tar, Manual, para. 23.) 

Under the Greneral Clauses Act {X of 1897) ‘Government’ 
includes Local Governments : deductions made under the orders 
of Local Governments are also therefore entitled to this exemp- 
tion. 

Deductions from salaries — ^United Kingdom Law — 

The corresponding provision in the United Kingdom is as 
below ; — 

• ‘ Any person .... who is under any Act of Parliament 
liable to the payment of an annual sum or to the deduction of an annual 
sum from his salary or stipend in order to secure a deferred annuity to 
his widow or a provision to his children after his death .... shall 
be entitled to deduction of the amount of the annual premium, 
etc.” 

The one-sixth limit applies as here and is subject not only 
to the same conditions, i.e., including insurance premia paid (sec- 
tion 15) but to others — See notes under section 15. 

It will be noticed that in the United Kingdom a deduction 
is not admissible on account of a deferred annuity for the assessee 
himself, though it is allowed if the contract is with a company. 
The reason probably is that there is no ease in which an Act of 
Parliament prescribes such deductions in order to secure defer- 
red annuities for the assessee himself. 

Private provident funds — 

As regards deductions on account of private provident funds, 
see notes under section 4 (3) (v). 

A payment made on retirement, etc., to an employee from 
a private provident fund, that has been formed into a Trust, 
cannot be regarded as a pajuneut of salary within the mean- 
ing of section 7 (1) of the Indian Income-tax Act (XI of 1922) 
because the trust is not the employee’s employer. Such a pay- 
ment is therefore not liable to taxation by deduction of tax at 
source. 

Salaries — Exemption — 

For classes or portions of ‘salaries’ whicb are entirely 
exempt from tax, see exemptions under section 60. 
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Salaries paid in India but outside British India— 

Section 7 (2). — This sub-seetion makes chargeable, under this 
head, salaries paid from Indian revenues to Government employees in 
any part of India, and salaries paid by a local authority established in 
exercise of the powers of the Governor-General in Council. All servants 
of Government or of such local authorities are, therefore, liable to pay 
tax on their salaries if they are employed in any part of India, and irres- 
pective of their nationality. 

The words “ or any servant of His Majesty” in this sub-section 
were inserted in the Act of 1918 so as to bring all servants of the Crown, 
whether British subjects or not, within the purview of this sub-section, 
on the ground that it seemed unnecessary to give to persons who were 
not British subjects specially favourable treatment which was not accord- 
ed to British subjects. 

The pay of officers ■whose services have been lent to, and whose 
salaries are paid by, Indian States are not chargeable to income-tax under 
this section unless they are drawn or received in British India; but the 
leave allowances and pensions of such ofSeers are, leaving the question of 
the place of their payment aside, chargeable to income-tax. The Govern- 
ment of India recover contributions at fixed rates from the Indian States 
to meet the cost of leave allowances and pensions of officers in foreign 
ier-vice, and make themselves responsible for paying the leave allowances 
and pensions of their employees earned in foreign service. {Income-tax 
Manual, para. 24.) 

Object of sub-section (2) — 

This sub-section is necessary because otherwise the salaries 
would not be taxable, as they neither accrue nor arise in British 
India nor are received therein — see notes under section 4 (1) re- 
garding the meaning of the word ‘accrue’ or ‘arise’. This sub- 
section makes it clear that the exemption under section 60 exempt- 
ing salaries of officers on deputation abroad who also receive their 
salaries abroad, is superfluous. 

Endowed income — ^Whether salary — 

In Secretary of State v. Mohiuddin Ahmad^ the facts of 
which Avere peculiar, it was held that the Superior of a kJiankha 
(a kind of monastery) was the owner of the income from the 
endoAvment, and not the recipient of a salary therefrom. The 
income in question w'-as wholly agricultural and therefore exempt 
in the hands of the recipient, but if the Supeiior had been treated 
as a salaried employee he would have been taxable. 

Salaries — ^Paid free of tax — 

A Eailway Company had been assessed to income-tax under 
Schedule E in respect of all offices or employments of profit held 

(1) 27 Cal. 674'; ! l.T.CSi." - ' ; ' ' ' 
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under the company. In pursuance of a contract with its officers 
the company did not exercise its statutory right to deduct on pay- 
ment of the salaries the tax in respect thereof payable by the com- 
pany, and the Schedule E assessment had accordingly been made 
upon the company in a sum representing the amount of salaries 
actually paid plus the amount of income-tax thereon borne by the 
company on behalf of its officers. Held, that the contract to pay 
the salaries free of income-tax constituted in effect an agreement 
to pay the salaries plus the tax thereon and that the Schedule E 
assessment upon the company had been correctly computed by re- 
ference to the amount of salaries actually paid plus the tax there- 
on borne by the company.^ 

In a later case it was held that the income-tax paid by the 
employer on an employee’s salary — even though under no legal 
obligation to do so — is part of the employee’s emoluments for pur- 
poses of income-tax.^ 

Salaries etc., paid outside India — 

Under exemptions (granted under section 60) 

leave allowances or salaries paid in the United Kingdom to, or 
drawn from any Colonial treasury by, officers of Government on 
leave or duty in the United Kingdom or in a Colony and the pen- 
sions of officers of Government residing out of India, which are 
paid in the United Kingdom or are drawn from any Colonial trea- 
sury, are exempt from tax. Similarly under exemptions 19-A 
and 21-A— - 

Leave salaries or leave allowances paid in the United Kingdom or in 
a Colony to officers of local authorities or to employees of companies or 
of private employers on leave in the United Kingdom or in a Colony 
and pensions paid in the United Kingdom or in a Colony to officers of 
local authorities, or to employees of companies or of private employers, 
provided such officers or employees are residing out of India, are exempt 
from tax. Vacation salaries paid in the United Kingdom or in a Colony 
to Judges of High Courts or of Chief Courts, to Judicial Commissioners 
or to other officers of Government when on vacation therein are also 
exempt from tax — vide exemption No. 19-B in paragraph 16. 

Pay and allowances drawn by officers from Indian revenues, which 
are earned by them by service outside India, are not liable to the tax 
unless they are drawn or received in India. {Income-tax Manual, 
para. 25.) 


(1) The North British Baihoay Company v. Soott, 8 Tax Cases 333. 

(2) Sartland v. Biggines, 5 A., T. C. Il7. 
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8 . The tax shall be payable by an assessee under 
. . the head “ Interest on securities ” in res- 

Interest on securi> 

ties. pect of the interest receivable by him on 

any security of the Government of India or of a Local 
Government, or on debentures or other securities for 
money issued by or on behalf of a local authority or a 
company ; 

Provided that no income-tax shall be payable on the 
interest receivable on any security of the Government 
of India issued or declared to be income-tax free : 

Provided, further, that the income-tax payable on 
the interest receivable on any security of a Local Govern- 
ment issued income-tax free, shall be payable by that 
Local Government. 

History — 

See section 13 and Second Schedule, Part III in the Act of 
1886 and section 7 of the 1918 Act. The reference to the securities 
of a Local Government, including the proviso, is newj formerly, 
Local Governments did not issue securities. 

Scope of Section — 

The interest chargeable under this section is the interest 
only on securities of the Government of India or of a Local Govern- 
ment or on debentures or other securities for money issued by or 
on behalf of a local authority or company. It does not include 
the interest on debentures issued by firms, associations, clubs, or 
individuals the interest on which is chargeable under section 10 
or 12. 

With reference to the first proviso the Government of 
India War Bonds, 1920, 1921, 1922, 1923, 1925 and 1928, 5 per cent, 
loan 1945-55, Five-year 6 per cent. Bonds, 1926, Five-year 6 per 
cent. Bonds, 1927, Ten-year 6 per cent. Bonds, 1930, Ten-year 6 
per cent. Bonds, 1931, Ten-year 6 per cent. Bonds, 1932 and Ten- 
year 5 per cent. Bonds, 1933, have been issued income-tax free. 

The second proviso to this section prescribes that, where a 
Local Government issues any securities as income-tax free, the in- 
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come-tax on the interest thereon shall be payable by that Local 
Government. So far as investors are concerned, therefore, securi- 
ties issued income-tax free, whether by the Government of India 
or by Local Governments, stand on exactly the same footing, that 
is, income-tax is not payable on the interest received therefrom by 
the assessee, but the interest received therefrom is taken into 
account under section 16 (1) of the Act in determining the total 
income of the assessee for the purpose of deciding whether he is 
liable to income-tax and also for determining the rate at which he 
shall pay income-tax on his other income. The same remarks 
apply to Government securities purchased through the Post Office 
and held in the custody of the Accountant-General, Posts and Tele- 
graphs (see exemptions under section 60). Super-tax is, how- 
ever, payable by the recipient in respect of such interest, since, 
under section 58 of the Act, the provisos to this section do not 
apply to super-tax. {Income-tax Manual, para. 26.) 

Exemptions — 

For interest on other securities, which are entirely exempt 
from tax, see items (6), (7), (8) and (17) of the exemptions under 
section 60. 

For interest on securities held by Provident Funds, etc., 
see notes under section 4 (3) (iv). 

For interest on securities held by Charities, see notes under 
section 4 (3) {i) and (ii). 

For interest on securities held by a Co-operative Society, 
see exemption under section 60. 

Taxation at Source — 

As in respect of salaries, so in respect of securities, in- 
come-tax on interest on securities is chargeable at source, i.e., at 
the time the interest is paid. The person paying the interest is 
personally responsible to the Crown for collecting the tax and 
making it over (section 18). Super-tax is not deductible ‘at 
source ’ even though the interest disbursed by the same person to 
a single individual may exceed Es. 50,000. 

The special provisions in section 57 apply only to profits of 
partners and dividends by companies. 

, As regards refunds, see section 48. 

Tax-free securities — 

These a,r^ hot tax-compoundeO, securities in the sense that 
the receiver ot interest is credited with a notional payment of in- 
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come-tax. The owner therefore is not entitled to any refund under 
section 48 (small incomes relief) or 49 (double-tax relief) in res- 
pect of such tax constructively paid by him; not even in res- 
pect of tax-free securities issued by a Local Government, though 
the tax in such cases is paid to the Government of 
India by the Local Government. No agency is recognized in 
respect of such payments of tax as though they were paid on 
behalf of the owner of the securities. This payment of tax is a 
matter entirely between the two Governments with which the 
holder of the securities is not concerned. 


Debenture — 

“No one seems to know exactly what ‘Debenture’ means.” 
(Biickl, 192, citing British India Steam Navigation Go. v. Inland Beve- 
nue^ in which Grove, J., said, — This is “a word which has no definite 
signification in the present state of the English language ” Be Florence 
Land Co. Ex parte Moor.^ It should rather be said that no one has yet laid 
down an exhaustive definition of a Debenture. The British India Steam 
Navigation Co.’s case shows that it is not true to say that a Debenture 
is necessarily an obligation under seal, or a charge on any property. 
Faute de mieux, it is suggested that, a Debenture is a written Obligation 
or Acknowledgment in an impersonal form, and with conditions more 
elaborate than those of a Promissory Note, given by or for a Coi’poration 
or a Company to secure a sum of money. Thus, in the British India 
Steam Navigation Co.’s case, Bindley, J., said — “ Now, what the exact 
meaning of ‘Debenture’ is I do not know. I do not find any particular 
definition of it, and we know that there are various classes of instruments 
called ‘ Debentures ’. You may have Mortgage Debentures, which are 
charges of some kind on property; you may have Debentures which are 
Bonds; you may have a Debenture which is nothing more than an 
Acknowledgment of debt; you may have an instrument, like this, which 
is something more — It is a statement by two Directors that a Company 
will pay. I think any Instruments of that sort may be Debentures”. So 
in Brown v. Inland Bevenue^ Charles, J., said — “ A Debenture, though 
never, I believe, legally defined, is included under one or other of the three 
descriptions laid down by Bowen, L. J., in English and Scottish Trust v. 
Brunton* as, — ‘ (1) a simple Acknowledgment, under seal, of the debt; 

(2) an Instrument acknowledging the debt and charging the property 
of the Company with repayment; (3) an Instrument acknowledging 
the debt, charging the property of the Company with repayment, and 
further restricting the Company from giving any prior charge.’ ” (Stroud). 


( 1 ) 50 L. J. q. B. 517; 7 Q. B. J>. 165. 

(2) 48 L. J. Ch. 137; 10 Ch. D. 580. ^ 

(3) 64 L. J. M. C. 211. 

(4) (1892) 2 q. B. 700; 62 L. J. Q. B. 136. 
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Other Securities for money — 

There is no definition of this expression. Generally speak- 
ing, a ‘security’ is anything that makes money more assured in its 
payment or more readily receivable, as distinguished from a mere 
I. 0. U., which is only evidence of a debt. In its most general 
sense the expression would include Bank notes, Bills of Exchange, 
Promissory notes and cheques. 

Mortgages are securities for money It does not include 
Bank stock (Ogle v. Knipe) nor shares in a company.^ It would 
include a Life pohey." Bonds^ Bills of Exchange, Cheques and 
Promissory notes if complete (Barry v. Harding) J. and L. a. T. 
472, B. V. Hart,^ Goldsmind v. Hampton.^ (Stroud). 

In this section of the Indian Income-tax Act the expression 
‘ securities for money ’ should evidently be construed ejusdem 
generis with debentures, i.e., as referring to securities in the 
nature of debentures. It would not therefore include a life 
policy or cheque on neither of which, by the way, would interest 
ordinarily be payable — nor bills of exchange nor promissory 
notes (on neither of which would interest be paid at fixed re- 
curring periods, which is evidently the generic feature contem- 
plated by the section). The expression evidently refers to bonds 
in the nature of debentures, and would clearly not include Bank 
deposits. See however dicta cited below. 

United Kingdom law — 

Under the United Kingdom law it is a matter of much 
importance— especially when the income arises abroad to a resi- 
dent — whether the income is from ‘ securities ’ or not. The 
question therefore has often been raised what are ‘securities’. 

“ Shares in a company are not ‘securities’ but poi’tions of its 
capital.”’’ 

” The holding of shares in a foreign corporation entirely situated 
and carrying on business in a foi’eign country, comes unquestionably 
under Rule 5 (Case V) Per Fletcher Moulton, L. J. in Gramophone 


(1) DioTcs V. Lambert, 4 Ves. 72S; Offle r. Knipe, L. E. S Eg. 434. 

(2) Swddleston v. Gouldsbury, 10 Bea. 547; Se Maitland, 74 L.T. 274; 
M’Donnell v. Morrow, 23 L. B. Ir. 691. 

(3) Lawrence v. QalswoHliy, 3 Juv. N. S. 1049. 

(4) Licks V. Lambert, supra; Mainland v. JJpjohn, 43, Oh. D. 142.' 

(5) 6 C. & P. 106. 

(6) 5 C. B. N.A. 94. 

(7) Per Wright, J. in Bartholomag Brewing Compmy v. Wyatt, 3 Tax Cases 
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(md Typewriter Company v. Stanley} The point in tliis ease was that 
if it was ^‘securities” it fell under Case IV whereas otherwise it fell under 
Case V. 

The pomt w-as again raised in Singer v. WilUmns} 

Per Lord Shaw—' The word 'Secnrities’ has no legal significa- 
tion which iiecessarilv attaches to it on all occasions of the use of the 

teiTii. It is an ordinary English word used in a variety of collocations; 
and it is to be interpreted wdthout the embarrassment of a legal defini- 
tion and simply according* to the best conclusion one can make as to the 
real meaning of the term as it is employed in, say, a testament, an agree- 
ment or a taxing or other statute as the case may be.” 

Per Lord Wrenbury. — ''A ^ security b I take it, is a possession 

‘ such that the grantee or holder of the security holds as against the 

grantor a right to resort to some property or some fund for the satisfac- 
tion of some demand, after whose satisfaction the balance of the property 
or fund belongs to the grantor. There are two owners and the right 
of the one has precedence of the right of the other. A share in a Corpora- 
tion does not aiivswer the above description. There are not two owners, 
the one entitled to a security upon something and the other entitled to 
the balance after satisfying the demand. A share confers upon the 
holder a right to a proportionate part of the assets of the Corporation; 
it may be a proportionate part of its profits by way of dividend or it 
may be a proportionate part of its distributive assets in liquidatioiL 
There is no owner otheiv than himsell^^ 

Per Viscount Cam , — ^ The normal meaning of the word ' securities ■ 
is not open to doubt. The word, denotes a debt or eiaim the payment 
of which is in some w’ay secured. The security would generally consist 
of a right to resort to some fund or property for payment ; but I am not 
prepared to say that other forms of security (such as a personal guaran- 
I tee) are excluded. In each case however where the word is used in its normal 
sense some form of secured liability is postulated. No doubt the meaning of 
the word may be enlarged by an interpretation clause contained in a 
statute .... but in the absence of any such aid to interpretation 
I think it clear that the word ‘securities’ must be construed in the .sense 
above defined, and accordingly does not include shares or stock in a 
company.” 

Eeceivable— 

It will be noticed that the w’ord used in this section is 
‘ receivable ’ and not the past tense ^ received ’ like the word 
‘ paid ’ ill section 7. It will also be noticed that section 13 does 
not apply to income under this head; that is to say, the method 
of accounting followed by the aasessee does not affect his liability 
. under this head of income* The question therefore arises whe- 
ther having regard to the word' receivable ^ the income under 

(1) 5 Tax Gases. 358.' " ''' ' 

(2) 7' Tax Oa^es 4I9d 

1—57 
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this head should be taken into account in the year in which the 
interest in question accrues and becomes payable to the assessee 
or in the year in which it is actually paid to him. It will be seen 
from sections 18 and 19 that the Act contemplates, so far as in- 
come from this head is concerned, the deduction of tax at the 
time of payment only, and that such deduction is ad- 
vance deduction in respect of an assessment to be made in the 
subsequent year. It would seem therefore that the word 
' receivable ’ must be construed as equivalent to ‘ received If 
it is not so construed, there is no machinery to recover the tax, 
inasmuch as section 19 will not apply as it cannot be stated that 
income-tax has not been deducted in accordance with the provi- 
sions of section 18 until and unless the interest itself has been 
actually paid. 

Income from securities — Set off-- 

Where a Bank or other concern engaged in business simi- 
lar to that of a Bank receives deposits or loans in the course of 
its business and invests the money so borrowed as occasion arises, 
it should be allowed in computing its liability to income-tax to 
set off the entire interest on such borrowings against its entire 
income liable to tax. No attempt should be made, for example, 
to allocate a proportion of the borrowed money to investments 
in tax-free securities and to set off the interest on such propor- 
tion against the tax-free securities instead of against the taxable 
income. 

But (as an exception to the foregoing) in the rare cases in 
which there is definite proof (not a mere inference) that a cer- 
tain sum was specifically borrowed by a Bank or similar concern 
for the purpose of investment in tax-free securities and has been 
so invested, the interest on the money so borrowed should be set 
off against the interest on the tax-free securities and not against 
the income liable to income-tax. 

Assessees other than Banks or similar concerns may set off 
interest on money borrowed specifically for investment in taxa- 
ble securities or shares, and so invested, against their income 
liable to tax taken as a whole, and not merely against the interest 
on such securities or the dividends on such shares. In all such 
eases there must be clear proof and not a mere inference that the 
money was specifically borrowed for such investment and actual- 
ly invested. They cannot be allowed to set off against their 
income liable to tax interest on money borrowed for investment 
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in tax-free securities and so invested. {Income-tax Manual, 
para. 26). 

This concession has been given by executive orders in 
accordance with a promise given when the Act of 1922 was pass- 
ed, It is a concession outside the law. Under each category of 
income — sections 7 to 12 — the law sets out what deductions 
may be made in arriving at the taxable income ; and no deductions 
are contemplated in respect of interest on securities.* It therefore 
follows that no deduction can be allowed under this head, and 
that whatever set-off may be made under section 24, such set-off 
can only take into account the income worked out under each 
head of income in accordance with the rules regulating that head 
of income. This view is confirmed by the decision of the Madras 
High Court in C. I. T. v. M. Ar. Ar. Arunachalam Chettiar^ in 
which that Court decided that a set-off as between different busi- 
nesses should be made under section 10 and not under section 24 
which contemplated set-off only between the final result under 
different heads (as set out in section 6) as worked out under 
sections 7 to 13. 

The position of an assessee holding securities as an ancil- 
lary or necessary part of his business is distinguishable. It is possi- 
ble to hold that in such cases the interest from securities should be 
credited to profits, and the cost of money borrowed (which in 
most eases could not be identified) debited to the Profit and Loss 
account, and the assessee taxed on his profits under section 10, 
the tax collected on the secuiities being credited to him as an 
advance payment of tax. The position, however, is obscure. The 
cases in which it would be possible to take up such a position with 
the least objection would appear to be those of Banks, but even 
in regard to them the Bombay High Court ruled In re Tata In- 
dustrial BanV that the depreciation of securities could not be 
allowed as a loss of profits. A similar view was taken by the 
Punjab High Court in regard to the Punjab National Banh.* 
That; is to say, the securities do not form the stock-in-trade or the 
‘ circulating capital ’ of a Bank, but part of its fixed capital or 
investments. But the law does not pi'event the interest on 
money borrow'ed for fixed capital, e.g., buildings or plant, being 
charged as a deduction necessary for earning the profits, and 

(1) Maharaja, etc., Sahi. v. Commissimer of Income-tax, 6 Pat. 29; 2 I. T. 0. 

281. 

(2) 1 I. T. C. 278. 

■ (3) 1 I. T. C. 152. : \ 

(4) 2 I.T.O. 184. 
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there is therefore similarly nothing to prevent a Bank or similar 
business claiming to treat the income from investments as part 
of the income from business and as a necessary consequence 
to set off the interest on money borrowed as a necessary item of 
expenditare to earn the profits. The fact that the depreciation 
of the securities cannot be taken into account is no reason why 
the interest on sums borrowed for buying the securities should 
not be set-olf. But the investments should be necessary for the 
business and an integral part thereof. 

In the United Kingdom, the Crown has the right to choose 
under which head of income it shall tax an assessee (see notes 
under section 6). At its option the Crown can tax either the in- 
come from investments or the profits of the bixsiness (of course 
after including the income from investments and setting off the 
expenditure necessary for earning it). And in the case of com- 
panies like Insurance companies Avhose main source of income is 
ib'om investments, an allowance is made for expenses of manage- 
ment if they are taxed finally on their income from mvestments 
as in most cases they are. The laAv and practice in the United 
Kingdom do not therefore form a safe guide for interpreting the 
Indian law in this respect. 

&. (1) The tax shall be payable by an assessee 

under the head “ Property” in respect of 
the hona fide annual value of property 
consisting of any buildings or lands appurtenant thereto of 
which he is the owner, other than such portions of such 
property as he may occupy for the, purposes of his business, 
subject to the following allowances, namely : — 

(i) where the property is in the occupation of the 
owner, or where it is let to a tenant and the owner has 
undertaken to bear the cost of repairs, a sum equal to 
one-sixth of such value ; 

(ii) where the property is in the occupation of a tenant 
who has undertaken to bear the cost of repairs, the 
difference between such value and the rent paid by the 
tenant up to but not exceeding one-sixth of such value ; 

(iii) the amount of any annual premium paid to insure 
the property against risk of damage or destruction ; 
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(iv) where the property is subject to a mortgage or 
charge or to a ground rent, the amount of any interest on 
such mortgage or charge or of any such ground rent ; 

(v) any sums paid on account of land-revenue in 
re.spect of the property ; 

(vi) in respect of collection charges, a sum not 
exceeding the prescribed maximum ; 

(vii) in respect of vacancies, such sum as the Income- 
tax Officer may determine having regard to the circum- 
stances of the case : 

Provided that the aggregate of the allowances made 
under this sub-section shall in no case exceed the annual 
value. 

(2) For the purposes of this section, the expression 
“ annual value ” shall be deemed to mean the sum for 
which the property might reasonably be expected to let 
from year to year : 

Provided that, where the property is in the occupation 
of the owner for the purposes of his own residence, such 
sum shall, for the purposes of this section, be deemed not 

to exceed ten per cent, of the total income of the owner. 

[RA.de 7. Under section 9 (1) (vi) of the Act, the sum to he 
allowed in respect of collection ehai*ges shall not exceed 6 per cent, 
of the annual value of the property.] 

Property and business — 

As to when income from property may be income from 
business, see In re Kaladan Suratee Bazad and Mmigalagirl 
Factory case" [under section 10 (2) (ai)]. But, even so, the 
computation of income from property should be calculated undei- 
section 9, and not under section 10. Goner alts spedalibns non 
derogant. Income derived from ‘ property ’ is a specific cate- 
gory, and the mere fact that the owner of a ‘ property ’ is a com- 
pany incorporated for the jaurpose of oi’dinary ‘ property ’ will 
not make tlxe income one derived from ‘ business 

(1) 1 I. T. 0. 50. ' : / 

(2) 97 I. 0. 850 ; 2 I. T. C. 251. , ; 

{d)Inrf'nom,mereMPrdpeHi^,Ltd.,mreporto(l. * 
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History — 

Under the Act of 1886, income from house property was 
taxable nnder “ Other income ”, and there was no provision in 
the Act as to what deductions could be made. There was also 
a special section (section 24) as regards occupying owners. 
These persons were assessed at five-sixths of the annual value 
of the house. 

In the 1918 Act, the corresponding section covered only 
house property, i.e., property fit for human habitation or residen- 
tial purposes, and did not cover other buildings or lands ap- 
pui'tenant to any buildings. Under that Act, income from such 
buildings and all lands was brought under ‘ other sources ’. Nor 
was there a proviso limiting the allowances to the ‘ annual 
value ’ of the property. 

The change in 1922 is explained in para. 27 of the Income- 
Tax Manual reproduced below : — 

Property — 

[Section 9]. — The tax is payable under this head in respect 
of property consisting of any building or lands appurtenant to a 
building by the owner of such property. Lands not attached to 
a building are not chargeable under this section. The income 
derived from vacant lands let out in urban areas for the purpose, 
e.g., of storing material, is chargeable to the tax under section 12. 

Buildings or lands occupied by the owner thereof for the 
purposes of his own business are not liable to the tax under this 
head. This particular provision was inserted in order to avoid 
the unnecessary complications in previous Acts under which the 
annual value of such property was liable to the tax under this 
head, and a corresponding deduction was allowed to the owner 
under the head “ business ” (section 10). 

It is to be noted that it is only the owner who is liable to 
pay tax under this head. Where a person derives an income from 
house property which he holds on lease, such income is chargeable 
under section 12 — “ other sources [Income-tax Manual, para. 
27.) 

United Eongdom law — 

A part of Schedule A and the rules in the English 
Act roughly corresponds to this section. But the differ- 
ence is so great that it is hardly worth while summaris- 
ing the provisions of the English law here. Schedule A 
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of the English Act applies not only to bnildings and con- 
nected lands but to all kinds of lands (including agricul- 
tural), railways, docks, harbours, sewers of local authorities, em- 
bankments, mines, collieries, etc. The detailed provisions in the 
English law, therefore, are useless for construing this section of 
the Indian Act. Also, even in respect of buildings, the English 
Act applies to premises used for the owner’s business. 
In this respect it is somewhat like the Indian Act of 1918. In the 
following notes under this section, occasional reference has been 
made to the corresponding English provisions, wherever such 
reference has been considered useful. 

Property — Definition of annual value — 

\_8ectio'& 9 (2)] — The tax is, under the head “ property,” 
chargeable in respect not of any actual rental or cash received, but 
of the “ hona fide annual value.” The hona fide annual value of 
a building is the full market value at which the building could be 
let from year to year irrespective of any charges by way of muni- 
cipal rates or taxes thereon. It, therefore, differs from the actual 
annual rent payable on a long term lease or the actual rent paya- 
ble on a yearly lease under a privileged rental or mth tenant’s 
liability to pay owner’s rates or taxes. The only limitation on 
taking the full market value is that in cases where the property is 
in the occupation of the owner for the purposes of his own resi- 
dence the ” annual value ” is restricted to a maximum of 10 per 
cent, of the “ total income ” of the ovnier. The phrase “ total 
income ” in this definition has the meaning given to it in section 
2 (15) of the Act, vis., income, profits and gains of such owner 
from all sources to which the Act applies and, therefore, does not 
include income derived from any of the sources specified in sec- 
tion 4 (2) of the Act, (such as, for example, “ agricultural in- 
come ”), which are exempt from the tax. {Income-tax Mawml, 
para. 28.) 

Deductions allowed in respect of property — 

It is to be particularly noted that no deductions 
are permissible on account of any municipal or local rates or taxes 
in respect of property. Nor can any allowance be made for broker- 
age for raising loans on mortgages and legal charges relat- 
ing thereto, since such charges are in the nature of capital 
charges. The only deductions from the " annual value ” per- 
missible are those specified in section 9 (1). Where an assessee 
is the owner of several iteins' of property within the meaning of 
section 9 (1), the allowance admissible under that section should 
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be worked out with reference to the annual valuation of the pro- 
perty taken as a whole and not item by item. 

Ordinarily, no expenditure is allowed as a deduction in 
calculating income for the purpose of the Act except such ex- 
penditure as has been incurred solely for the purpose of earning 
that income. Under clause (iv) of sub-section (1) of section 9, 
there is no such restriction, so that a property owner is entitled 
to set off, against the annual value of property, the interest paya- 
ble on a mortgage or other charge upon the property irrespect- 
ive of the purpose for which the encumbrance was created. 

The proviso to sub-section (1) of section 9 has no appli- 
cation to interest on money borrowed for business purposes even 
though such money may have been borrowed on the security of 
the assesses ’s property. (Income-tax Manual, para. 29.) 

Proof of expenditure where deductions are claimed in respect 

of “property” — 

The allowance on account of repairs, [viz., one-sixth of 
the annual value in the ease specified in clause (i), and in the 
case specified in sub-clause (ii), the amount permitted by that 
clause] is a fixed allowance which should be granted without 
proof of the actual expenditure in any year and irrespective of 
the amount of such expenditure. It should also be allowed in 
full even when an allowance is given for “ vacancy ” under sec- 
tion 9 (1) ( vii). The allowances on account of the annual pre- 
mium paid to insure the property against risk of damage or des- 
truction or on account of annual charge or ground rent or land 
revenue or of collection charges must be supported by proof of 
the actual expenditure. Interest that has fallen due on a mort- 
gage should, however, be allowed as a deduction even though it 
may not have been actually paid. (Imome-tax Manual, para. 30.) 

Bona Me annual value — 

The words ^ Bona fide I ave otiose, the expression ‘ annual 
value’ having been defined by sub-section (2). ‘■Bona fide’ 
merely repeats the idea of the word ‘ reasonably ’ in that sub- 
section. A decision on ‘ ho-na fide ’ or ‘ reasonable ’ value is 
necessarily a decision on a pure question of fact, and no civil 
court can interfere with the decision of the Income-tax authori- 
ties unless the decision is arrived at without any evidence. See 
however Stocks v. Sulley, cited below, 
land — .. 

, Would evidently include ponds, etc., if they are ‘ appurte- 
nant’ to the buildings. ‘ Appurtenant ’ means usually enjoyed 



S.9(2)] 


ACT XI OP 1922. 


4o!7 


with or occupied mth^ — see Bayley v. G. W. Baihmy} Ongley v. 
Chamhers? (Stroud). 

•Building’— 

“ What is a building is a question of degree and circumstance; its 
ordinary and usual meaning is a block of brick or stone work covered by 
a roof ’ ’ — ^per Lord Esher M. R. in Moir v. Williams.^ 

Ill restrictive covenants, various questions may arise as to 
what constitutes a ‘building’, but for the purpose of Income-tax, 
the wmrd must obviously be construed in the sense of a structure 
possessing “annual value”. 

‘Of which he is the owner’ — 

Should evidently be constinied as ‘of which he was the 
owner during the previous year’, the previous year being under- 
stood of course with reference to section 2 (11). The present 
tense in ‘is’ has no specific reference to the point of time at which 
the tax is assessed. Section 9 is primarily a section of computa- 
tion, the liability to tax being determined by sections '3 and 4 
The liability to tax will therefore not cease merely because since 
the close of the ‘previous year’ the assessee has ceased to own the 
property.'^ 

This section excludes only the buildings, etc., used for the 
owner’s business; if it is let for some one else’s business the 
owner would be taxable under section 9. If it is used for the 
owner’s business, no tax is levied under this section ; but no deduc- 
tion is made from the business profits taxed under section 10. 

Owner — 

“ It must be presumed that the Legislature was aware that the 
expressions “owner”, “ownership” and the verb “to own” in its various 
tenses, have been frequently used in Acts of a similar nature, and further 
that they can be and are used in various meanings in different Acts, in 
some of which they have been specially defined for the purposes of parti- 
cular sections. Nevertheless, the expression has not been defined for 
the purposes of this Act. It may have the narrow and technical meaning 
of the full ultimate and legal owner, but if tlris was intended, it could 
easily have been expressed, and the failui'e to do so points to it not 
having been so intended.”® 

In Eglington v. Norman'^ the expression was defined as 


(1) 26 C.L.D. 434. 

(2) (1824) 8 Moore C.P. 665. 

(3) (1892) 1 Q.B. 264. 

(4) Beliarilal Mvllick w Commissioner of Income-tam, 2 I.T.C. 328. 

(.5) The Bnrma Sailways Company v. The Secretary of State for India, 1 I.T.C. 

(6) 46 L.J.Q.B. .559. 
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“ The person in whom (with his or her assent) it (the property) v 
is for the time being beneficially vested, and who has the occupation or J 
control or usufruct of it, e.g., a lessee is during the term the owner 
of the property demised.” 

But in the context in section 9 here, a distinction is implied 
between an ‘owner’ and a ‘tenant’; and though a person may be 
owner in relation to his tenants while being a tenant himself in 
relation to the owner (or a superior tenant), it would appear from 
the general sti’ucture of the section— which merely contemplates 
the taxation of the annual value (subject to certain deductions) — 
that it is intended to tax only one person, that is, the ultimate 
ovuier. The appropriate arrangement is therefore to tax only 
the ultimate owner as the owner under section 9, and to tax the 
intermediate tenants as receiving income from ‘other sources’ 
under section 12 — if the circumstances are such that the inter- 
mediate persons cannot be taxed under section 10 (Business). 

Limited ownership — Taxable — 

“ There may be cases, as, for instance, the case of a person who 
receives an allowance from his father, ^where the sum is certainly not 
assessable under any clause of the Income-tax Act, and yet it represents 
income which the man is free to expend as he pleases. And, conversely, 
there are such cases as that of a person who has a life-rent of a house 
under a trust or settlement, which he is, by the terms of the deed, pre- 
cluded from letting. There again his right is not value in money, be- 
cause he cannot let it, and yet he could undoubtedly be subject to assess- 
ment under schedule A, and without relief from any other party.” 

Per Lord McLaren in Corke v. Fry?- 

The first half of Lord McLaren ’s dictum is of doubtful 
applicability to India — see notes under section 4 (3) (vii) — Casual 
income— but the second half is evidently applicable. There is 
nothing to prevent the ov-ner of a limited interest in property, be- 
ing taxed under section 9. See also notes under section 40 as to- 
the taxation of trustees. 

Repairs — 

[Section 9 (1) (i)].— The allowance to be made on account 
of repairs, has nothing to do with the period for which 
the house has been occupied. The allowance is also a 
fixed sum, namely, l/6th of the annual value, and it 
can neither be reduced nor increased by the Income-tax 
Officer. Similarly, under clause (ii) of section 9 (1) where the 
tenant has undertaken to bear the cost of repairs, the allowance 
is also a fixed amount, being the difference between the annual 
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value of the house and the rent paid by the tenant, subject to a 
maximum of l/6th of the annual value. 

In the United Kingdom, only the actual cost of the repairs 
is allowed. 

Property — ^Insurance deductions — 

[Section 9 (1) (m)]- — The only insurance deduction permis- 
sible is the amount of the annual premium paid to insure the pro- 
perty against risk of damage or destruction. In some cases 
ONvners insure against loss of rent. Where an o\vner asks for an 
allowance on account of the annual premium for such insurance 
it should be allowed if such owner agrees to pay tax on any amount 
recovered from the insurance company. Where no such allow- 
ance is claimed or allowed, tax is not to be charged on the amount 
recovered from the insurance company. {Income-tax Manual, 
para. 31.) 

Annual premium— 

It is not usual to enter into contracts for fire, etc., insurance 
for long periods, but if a person eixtered into such a contract and 
paid a lump sum premium for a longer period than one year, only 
the premium for one year could be deducted from the income. See 
however the meaning of the word ‘annual’ in annual profits dis- 
cussed by Rowlatt, J., in Ryall v. Hoare ^ ; also see sections 10 (2) 
{iv) and 15 in which the word ‘annual’ does not appear. The 
omission of the word “annual” in S. 10 (2) {iv) is probably acci- 
dental. 

Damage or destruction — 

From any cause whatever, e.g., fire, earthquake, lightning or 
civil commotion. ‘Damage’ means a partial injury to the pro- 
perty whereas ‘destruction’ is complete damage. 

Insurance against loss of rent is not covered by the law; 
and the provision in paragraph 31 of the Income-tax Manual is 
ex gratia. 

Mortgage, ground rent, etc. — 

[Section 9 (1) (w)]. — The question arises, under this clause 
of the sub-section, whether, when the property is subjected 
to a mortgage or charge, the amount of interest to be allow- 
ed as a deduction should be the interest that has accrued, or 
the interest that has been actually paid during the year. 
In respect of premiums paid for insurance or on account of 
land revenue, the word ‘paid’ has been used in clauses {ii) 


(1) S Tax Cases 521. 
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and (v) ; and it would seem, from the ahsence of the 
word ‘paid’ in clause (iv), that a charge or interest on mortgage 
may be deducted when it has accr'ued—even if it has not been paid.^ 

As the section stands, there is nothing to prevent an asses- 
see, who has borrowed money for business purposes by a mort- 
gage upon his property, from claiming the interest as a deduc- 
tion under this clause. The purpose for which the mortgage or 
charge was created is irrelevant. 

The framers of the Act presumably followed the English 
practice, and proceeded under the assumption that ordinarily pro- 
perty in India is either bought or built with capital borrowed by 
a mortgage of the property. They have also overlooked the 
fact that under the English law all assessees can shift the tax on 
interest on loans, for whatever purpose I'aised, to the lenders. The 
result therefore has been to place the owners of ‘property’ in India 
in a more favourable position than other classes of assessees. 

Annual value — Cannot be negative — 

If the interest payable exceeds the annual value of the pro- 
perty, the excess cannot apparently be claimed as a business ex- 
pense under section 10 (2). While section 24 no doubt permits 
an assessee to set off losses under one source of income against 
profits under another, it is clear from the proviso to section 9 
(1) that the law does not contemplate the jmssibility of the in- 
come from house property being ever a negative fignre. 

This clause really sets out the principle of L. C. C, v. 
Attorney-GeneraJr — cited under section 3. 

Property — Collection charges — 

[Bection 9 (1) (vi )]. — ^As regards collection charges, Rule 
7 fixes 6 per cent, of the aimual value of the maximum amount 
permissible. Where a house has remained vacant for a period, 
this maximum, of course, would never be reached, and in many 
cases there will be no collection charges. The maxim, uni amount 
permissible should be reduced in all eases where a house has re- 
mained vacant for a period to 6 per cent, of the annual value as 
diminished by the amount allowed in respect of vacancies. Proof 
must always be given of the collection charges having been incurr- 
ed. Rule 7 simply provides that, where there is proof of collec- 
tion charges, such charges may be allowed subject to the provi- 
sion that in no case shall the amount allowed on account of eol- 


(1) SeMrilal MuUick v. ComniMoner of Imome-ian;, 54 Oal. 6.36; 8 I.T.C. 828. 
(8) (1901) A.C. 86. 
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lection charges, exceed 6 per cent, of the annual value. {Income- 
tax, Manual , para. 32.) 

property— Allowance in respect of vacancies — 

[Section 9 (1), (vii )]. — No fixed rule can be laid down re- 
garding the allowance to be gTanted in respect of vacancies under 
clause (vU). Property is taxed on the “annual value” which, as 
noted above, is the conunercial rent of a house~the rent which it 
would fetch if let by the year. Where the property is let at an 
annual rental corresponding to the annual value, it would be fair 
to allow a proportionate deduction corresponding to the 
period of the vacancy, that is, if it were vacant for half the 
year, half the annual value might be allowed. Property may be 
let on short lease for a period less than one year, and fetch a rent 
for that period far in excess of what has been fixed as the “annual 
value,” and in such cases no allowance obviously can be given. 
Where a claim is made on account of vacancies, the owner should 
be asked to state what the actual rental was that he had received 
for the period of the year during which the property was let, and 
the amount allowed on account of vacancies should, under no cir- 
cumstances, exceed the amount by which the rent received falls 
short of the annual value. There can, of course, be no allowance 
in connection with any property which is reserved by the omier 
for his private occupation. A claim on account of vacancies can 
only be entertained in connection with property that is usually 
let. (Income-tax Manual, para. 3.3.) 

As regards the scope of the sub-section, see Coutts Trotter, 
0. J., in Tn re Sri Krishna Chandra Gajapati Narayana Deod 
“ The manual says outright that the sub-section only applies to 
property wMeh is usually let to a tenant. We do not think it neee.ssary 
to decide whether that is correct or not and whether a man who had 
a house that he never let but who dismantled it and locked it up for the 
year woixld or would not be assessable.” 

Under Rule 4, No. Vn, Schedule A of the English Act, a 
vacant house is automatically exempt for the period of vacancy. 

As to what constitutes ‘vacancy' — ^the expression used in 
the English Act being ‘unoccupied’ — ^there are no decisions under 
the Income-tax Acts. We have, therefore, to seek guidance from 
decisions under other Acts. In Queen v. The Assessment Com- 
mittee of St. Pancras^, which was a rating case, it was held that 
the test of occupancy was not actual habitation of residence but 


(1) 2 I.T.O. 104. 

(2) (1877) 2 Q.B.D. oSl. 
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the state of the house which permits of its being inhabited or 
resided in at any time. 

Per Lush, J. — ‘ ‘ If, however, he (the owner) furnishes it (the 
house) and keeps it ready for habitation whenever he pleases to go out, 
he is an occupier though he may not reside in it one day in a year.” 

Again, under the Inhabited House Duty Act, the same 
question was raised in Smith v. Dauney} In this ease the as- 
sessee paid the income-tax on the property under Schedule A but 
disputed the liability to Inhabited House Duty. It was held 
that the words ‘habited’ and ‘occupied’ meant the same thing, 
and that the house in question which was furnished ready for 
use, was assessable to the Inhabited House Duty, even though it 
was not dwelt in or slept in by any person during the year in 
question. The only Indian ease in which this point was raised 
was that of Sri Krishna Chandra Gajapati Narayana Deo^ in 
which the Madras High Court held 

Per Coutts Trotter, C. J . — “ If a man owns a house ready for his 
own occupation, ready for him to live in when he chooses to do so . . . 
.. . ., he is assessable.” 

The Court followed R. v. St. Pancras Committee. Em- 
phasis, however, should be laid on the fact that as the law stands, 
absolute discretion is given to the Income-tax Officer as to the 
allowance to be made in respect of vacancies, and it is only if the 
discretion is exercised in an unreasonable manner that any ques- 
tion of law could arise. 

The allowance made for vacancies does not affect the 
allowances under the other clauses of this sub-section ; and it would 
not be right for the Income-tax Officer to take into account the 
allowances made under the other clauses, when he has to fix a 
deduction on account of vacancies. 

Other deductions inadmissible — 

No other deductions can be permitted beyond those set out 
in sirb-section (1). Thus, expenses , incidental to the raising of 
a loan or mortgage, local rates or taxes, expenditure on structural 
alterations, depreciation whether on the building or on its furni- 
ture or fittings, cannot be allowed as deductions. In the United 
Kingdom various deductions are allowed, e.g., expenditure on em- 
bankments,. drainage, etc., but such allowances cannot be made 
under the Indian Act. 


(1) 5 Tax Cases 25. 

(2) s I.'m 104, 
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See also Wylie v. Eccott^ set out under section 10. 

' Property — Limitation of total allowance — 

{Section 9 (1)]. — The proviso to section 9 (1), that the ag- 
gregate of the allowances made under that sub-section shall in no 
case exceed the annual value, was inserted owing to the new provi- 
sion in section 24 providing for the set-off of losses under one 
head against income, profits or gains under any other head. In- 
stances have occurred of buildings situated in extensive grounds 
or on valuable sites being mortgaged for sums the interest on 
which is far in excess of the “annual value”. The result of this 
proviso is that the annual value of the property belonging to an 
* assessee, can in no case be reduced to a. minus sum owing to the 
allowances, and that there can be no loss under this head to be 
set against income, profits or gains under any other head. (In- 
come-tax Manual, para. 34.) 

Set-off between one property and another — 

Section 9 does not contemplate the computation of income 
with reference to each separate building or group of buildings 
but only with reference to the assessee ’s taxed property as a 
whole. An assessee is therefore entitled to set-off the excess of 
the allowances permitted in clauses (i) to (vii) of sub-section (1) 
over the annual value of a particular building or buildings, 
against the income from other buildings of which he is the owner. 

“Annual Value” — ^Property occupied by owner — 

i In reckoning total income under section 16, the annual 

value of the house which the owner himself occupies should not 
exceed 10 per cent, of the total income. By annual value here 
is clearly meant yross annual value before making the various 
deductions permitted under section 9 (1), and not the nett annual 
value after these deductions have been made. 

Proviso — ^Effect of — 

An important effect of the proviso under sub-section (2) 
is that if the taxable income is only from property, no tax can 
be levied. The result of this proviso is to place the landed 
interests at a considerable advantage. A rich zemindar owning 
a lot of landed property but with not much income from non- 
agricultural sources, will be very lightly taxed in respect of his 
house property, whereas a person with equal or possibly less 


(1) 6 Tax Cases 128. 
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aggregate income from nou-agricultural sources, avouH be taxed 
very much more heavily in respect of his house property. This, 
however, is part of the anomalies ineAutable in a system of taxa- 
tion that excludes an important source of income like agriculture. 

Reasonably — 

“It Avould be unreasonable to expect aii exact detinitioii of the 
word. Reason varies in its conclusions according to the idiosyncracy of 
the individual, and times and circumstances in which he thinks. The 
reasoning which built up the old scholastic logic, sounds now like the 
Jingling of a child’s toy. But mankind must be satisfied with the reason- 
ableness within I'eaeh ; and in cases not coA’ered by authority, the A’^erdiet 
of a jury (or the decision of Judge sitting as a jury) usually deter- 
mines Avhat is reasonable in each particular case, but frequently reason- 
ableness ‘belongeth to the knowledge of the laAA-’, and therefore to be 
decided by the justices ” (Co Lete 56 B) — 

Under the English Acts, there are elaborate rules regard- 
ing the ascertainment of ‘ annual value ’, but these are of no 
assistance in understanding the Indian laAA^ Eeference hoAvever 
may be made to eases of rating, the general principles of Avhich 
will presumably apply to valuations for income-tax pxirposes also. 
That is, the Income-tax Officer should value the property Avith 
due regard to the environment, the nature of the building,, its 
amenities both internal and external, and so forth, and not mere- 
ly AAith reference to its bare ground and its four Avails and the 
roof. See L. C. G. y. Erith ChurcJmardens^ ; Mersy Docks and 
Harhour Board a*. Birkenhead Assessment GommiUee--, Kirby 
X. Hanslet Union Assessment Committee^, all rating cases. 

“ WhatcA'cr is fixed to the realty so as to pass landlord’s fixtures 
in a demise of the premises must be taken to be part of the premises 
for the- purpose of ascertaining its rateable A'alue. ’ ’ — Per Blackburn, J. 
in Childley a'. West Housed 

Things AAdiieh arc on the premises to be rated, and which are 
there for the purpose of making, and AArhich make the premises fit as 
premises for the particular purpose for which they are used, are to be 
taken into account in ascertaining the rateable value of such premises 

It seeB.\s to me that Avhen things are brought into that category 

they AAmuld pass by a demise of x>remises as such betAA'een landlord and 
tenant.” — Per Lord Esher, M. E., in Tyne Boiler Works v Tyn&niO'idhd 


(1) (1893) A.C. 563. 

(a) (1901) A.C. 175. 

(3) (1906) A.C. 43. 

(4) (1874) 32 L.T. 486. 

(5) (1886) IS Q.B.1). 81. 
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See also the following cases ; — Stoch v. Sulky infra, and 
(hindiy V. Dimham set out under section 23. 

Under the United Kingdom law, insurance premia paid 
on property cannot be deducted in full in all cases, and an at- 
tempt was therefore sought to be made in Turner v. Carlton^ in 
wiiicli the lessor agreed to pay the insui-ance premium, to deduct 
this premium from the rent before ascertaining the annual 
value. The case was throAvn out on other grounds, but Channell, 
J., incidentally expressed the opinion that the deduction was not 
admissible. TMs case, however, cannot apply in India, where 
under section 9 (1) (m), the annual premium paid for insurance 
against damage or destruction can be deducted so long as the 
total deductions do not exceed the annual value. 

Evidence of municipal valuations — 

Though the annual value is a question of fact entirely for 
the Income-tax Officer to decide, the value adopted by local bodies 
for rating purposes would have a high evidential value. See 
Cnmdry v. Dunham set out under section 23; but the municipal 
valuation would not bind the Income-tax Officer. 

‘ ‘ Annual value is but an hypothetical sum arrived at in a certain 
mannei ’.” — Per Buckley, L. J. 

It is ‘ not an actual but an hypothetical sum. ’ — Per Kemiedy, L, J„ 
in B. V. Special Commissioners cx-parte Essex Hall? 

In the words of the English Poor Law statutes, it is the 
“ rent at which hereditament might reasonably be expected to 
be let from year to year free of all usual tenant’s rates and taxes 
and to the commutations, tenth charge if any.” 

Tenant's taxes— - 

Annual value should evidently be based on the assump- 
tion that the tenant pays the municipal and other taxes that 
under the local laAv or custom he is expected to pay. Where 
therefore as a matter of convenience the landlord pays tlic occu- 
pier’s taxes, and includes them in the rent, the annual value 
should bo based on the net rent and not the gross. 

Method of accounting under this section— 

There is no provision in section 9, as in sections 10 to 12, 
contemplating maintenance of accounts by the assesses alternat- 
ively on the ‘ mercantile ’ or some other system ; but this is not 
a matter of any practical importance. 


(1) 5 Tax Cases 395. 

(2) 5 Tax Cases 636. 
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Annual value — Evidence — Lease — ^Not conclusive — 

A mother granted to her son a lease of a public hotiS'e at 
a rent of £19 10s., such lease, dated 2nd May, 1898, being in con- 
tinuation of one dated July, 1889. The Commissioners consi- 
dered that they were not bound to accept either lease in the cir- 
cumstances as conclusive evidence of the annual value of the pre- 
mises, and fixed such value at £40. The Court affirmed the 
determination of the Commissioners.^ 

1 O. (l) The tax shall be payable by an assessee 

Business uiider the head “ Business ” in respect 

of the profits or g-ains of any business 

carried on by him. 

(2) Such profits or gains shall be computed after 
making the following allowances, namely — 

[For Suh-claiises see later.] 

(3) In sub-section (2), the word “ paid ” means actu- 
ally paid or incurred according to the method of account- 
ing upon the basis of which the profits or gains are 
computed under this section. 

Previous law — 

Under the Acts before 1918, there were no provisions as 
to the method of computing income from business. It is the 
high income-tax rates introduced during and after the War that 
necessitated the incorporation of these provisions in the Act. 
The provisions introduced in ,1918 are much the same as the pre- 
sent ones ; and the detailed changes are set out in, the notes under 
each clause of sub-section (2). Sub-section (3) is entirely new, 
being connected with, section 13 -which is also new. 

United Kingdom law— - 

This section corresponds to a part of Schedule D and the 
Kules thereunder, as well as some of the General Eules. That 
schedule and the rules' are needlessly complicated, and cover the 
ground covered by sections 10 to 13 of the Indian Act; Under 
each 'clauseythe" corresponding- provisions in the United King- 
dom law have been referred 'to. 


(1) IStocks V; 8ulleyf 4 Tax Cases 98. 
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Sub-section (1)—- Assessee— 

See notes under section 24 and the case of M. Ar. Amna- 
chalam Chettiar^ as regards the position of a partner in a firm 
carrying' on business. 

Business — 

See notes under sections 2 (4) (Business), 3 (Capital and 
Income and Mutual concerns and Destination of Profits), 4 (3) 
(i) and (n) (Charities) and 4 (3) (vii) (Casual Profits). 

Carried on — 

Implies a repetition of acts, but as to whether any such 
repetition is necessary, see the rulings set out under sections 2 
(4), 3 and 4 (3) (vii) referred to above. ‘Carry on’ implies a repeti- 
tion or series of acts.“ To carry on a business means primarily 
to carry on one’s own business; therefore a salaried clerk does 
)iot ‘ carry on ’ business at the office of his employer.^ A clerk 
in the Admiralty, for example, does not ‘ carry on business ’ at 
his office.'* 

As to the difference between ‘ trade exercised in the 
country ’ or ‘ business cari’ied on in the country ’ on the one 
hand azid ‘ business connection ’ on the othei’, see notes under 
sections 4 (1) and 42 (1). 

Profits— 

“Profits mean chargeable income and must be computed from 
the gross income after allowing for the sums paid and debited as detailed 
in sub-section (2). 

“ The assessing officer is not bound to allow any deduction for 
sums paid or debited other than those properly paid and debited as 
detailed in sub-section (2). 

“ Profits do not mean, eommei'cial profits but chargeable income.” 
— Per Macleod, C. J., in In re The Tata Industrial Bank, Ltd? 

“ The Collector is not bound to make any other allowance [than 
those set out in section 10 (2)] in favour of the party nor is the party 
entitled thereto as of right.” — Per Shah, J. (ibid.)- 

But gross income depends on the method of accounting, 
tlie valuation of stocks, etc., about which see below. Capital 
receipts are not income, profits or gains, and are therefore auto- 
matically excluded see section 3. 

■ As reg-ards method-of 'accounting,- see section 13. 

(1) ' 1 I.T.C. 278. ’ , . . , . A . 

(2) Fer Brett, L. J. .iii BndtU v. Audersdii, 30 L. J. Ch. 52. 

(3) Lewin V. Graham, 20 Q.B.D. 784. 

(4) Bucldey v. Harrow, 1!) L. J. Ex. 151. 

(5) 1 LT.O. 152; 46 Bom. 567,- Z ‘ J 
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Several businesses— 

‘ Any ’ business means ‘ eacli and every ’ business. There- 
fore, if the assessee carries on several businesses, the profits of 
each business should be calculated under this section and added 
together before any set off is given under section 24. That sec- 
tion allows set-off betAveen different heads of income as described 
in section 6. Within the same head of income, set-off is auto- 
matically admissible — see M. Ar. Arimachalam Chettiar’s case^ 
and also the notes under the proviso to sub-section (1) of 
section 9. It should be noted, hoAvever, that unabsorbed depre- 
ciation under section 10 (2) {vi) in respect of a particular busi- 
ness cannot be set off against the profits of other businesses 
carried on by the same assessee. 

Sub-section (2) — 

This sub-section explains how the profits shall be computed. 

It Avill be seen that there is no definition of ‘ profits.’ All 
that is stated is that only certain deductions are permitted in 
computing profits. Other deductions may not be alloAved. Broad- 
ly speaking, the general principle is that no expenditure is allow- 
ed except what is necessary to earn the income taxed. Nor, 
with one exception, vis., depreciation, is capital expenditure 
allowed even if necessary for earning the profits. But the amount 
of profits also depends on the valuation of stocks, the method of 
accounting employed, etc. 

“ In vieAv of the fact that for the purpose of income-tax assessees 
have a right to be dealt Avith according to their OAvn method of accounting 
I desire to guard myself fi’om assuming that section 10 (2) is intended to 
be an exhausth-e list of deductions AA^hich are permissible for the purpose 
of income-tax.” — Per Bankin, C. J. in Howrah Amta By. Co. v. Commis- 
sioner of Income-tax^ 

Moiv profits are to be computed (apart from the alloAA'ances 
referred to in this section) is not expressly stated anyAA’-here. In 
the absence of such provision, and liaAdng regard to the 
Avording of section 13, all that can be said is that the accepted prin- 
ciples and practice of accountancy should be folloAved and that the 
accounts should represent facts. See notes under section 13. 
United Kingdom laAV — 

The foUoAving dicta of Judges give the position under the 
United Kingdom law which is practically the same as in India. 
See also the dicta set out under section 3, as to Avhat is ‘income, 
profits or gains’. 

XJareported. 
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The profits and gains of any transaction in the nature of a sale 
must, in the ordinary sense, consist of the excess of the price which the 
vendor obtains on sale over what it cost him to procure and sell, or pro- 
duce and sell, the article vended, and part of that cost may consist of 
the sum he pays for the hire of a machine, or the services of persons 
employed to produce, procure or sell the article. .... 

• • - • The words ‘ profits and gains’ are, where the context 
does not otherwise require, to be constraed in their ordinary signification, 

I can see no reason for suggesting that this last-mentioned principle 
should not apply to the word ‘ capital ’ when used in these statutes, and 
that it too, where the context does not otherwise require, should be con- 
strued in its ordinary sense and meaning.’’ — Per Lord Atkinson in 
Scottish No7ih American T)mst w Farmer} 

^ ^ • . . . • The profit of the concern . . . . surely would 
be all the net proceeds of the concern after deducting the necessary out- 
goings without which those proceeds could not be earned or received.’ — 
Per the Lord Chancellor in Mersey Dochs v. Lucas? 

Profit is the difference between the price received for goods 
sold and the cost.” — Per M. E. Jessel and Brett L, J. in Erichsen v. 
Last? 

Now, profits . . . . may be taken here to mean the siirpliis of 
income after defraying all, at least necessary expenses of making it.”— 
Per Bay, J., in Last v. London Assurance CorporaMonA 

‘‘ The profit of a trade or business is the surplus by which the 
receipts from the trade or business exceed the expenditure necessary for 
the purpose of earning these receipts.”— Per Lord Hersehell in Bmssell y. 
Aberdeen Bank? 

^ Profits ’ I read on authority, to be the whole of the incomings 
of a concern after dedneting the whole of the expenses of earning them; 
that is what is gained by the trade.” — ^Per Lord Fitzgerald (ibkh). 

It cannot of course be denied that, as a matter of business, pro- 
fits are ascertained by setting against the income earned the cost of 
earning it, nor that as a general rule for the purpose of assessment to the 
income-tax profits are to be ascertained in the same way Un- 

less the context requires a different meaning, or the words appear to be 
used throughout the Act in another sense, I think that they (the words 
^profits of gains’) must be construed according to their ordinary signi- 
fication. When we speak of the profits and gains of a trade w^e mean 
that w^hieli he has made by his trading. Whether there be such a thing 
as profit or gain can only be ascertained by setting against the receipts 
the expenditure or obligations to which they have given rise.”— Per Lord 
Hersehell in Gresham Life Assurance Society v. 

(1) 5 Tax Cases 705. 

(2) 2 Tax Cases 28. 

(3) 4 Tax Cases 424, 426. 

(4) 2 Tax Cases 115. \ . 

(5) 2 Tax Cases 327. 

(6) 3 Tax Cases 108#' ■ 
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The word. ' profits/ I think, is to be understood in its natural 
and proper sense — in a sense which no eomniercial man would misunder- 
stand/ —Per Lord Halsbnry (iMcL). 

We must go ... . by the words of the Act of Parliament, 

and we must not allow any item in favour of the person who is taxed, 
merely because it is an item which wonld probably find its way into a 
loss and profit account, betw^'een a man and his partners or kept for 
himself. There are a great many things that a prudent trader might 
treat as deductions because he w-ished to make a fund to provide against 
future accidents and things of that kind which are not dealt Avith at all 
by the Income-tax Acts.’ —Per Baron Pollock in Bliymney Iron Co. v. 
Folder} ' 

In making out the balance-sheet to show what 

profit a trader has made under Schedule T>, it is not to be wx)rked out in 
the same w'ay that the trader w^ould make out his balaiiee-slieet for his 
owui information shoAving Avhat profit or loss he has made.’^ — Per Smith, 
J., in Gillatt and Watts v. Colquhoiinr 

As little are they bound . . . . as the Income-tax 

Commissioners are bound . . . . .to take the balance-sheet of the 

company as the true measure of the income.’’ — ^Per the Lord President in 
Edin'bnrgJi Southern Cemetery v. Kinniont} 

‘ ‘ But it is a A^ery different question that is raised here as to Avhe- 
ther, though that may be a A^ery proper operation in a trader’s balance- 
sheet, the sums AA'hich are receiA^'ed and Avhieh are proposed to be applied to 
redemption of capital can be properly regarded as profits under the 
Income-tax Acts. . , . . T.he profits in a proper trader’s balance 

are a A-ery different thing from profits as these have been defined under 
the provisions of the statute.” — Per Lord Shand (ibid.). 

^ ^ But the statute refuses to take an ordinary balance-sheet or the 
net profits thereby ascertained as the measure of the assessment, and 
requires the full balance of profits without alloAving any deduction except 
for AAmrking expenses and AAuthout regard to the state of the capital 
account or to the amount of capital employed in the concern or sunk 
and exhausted or AAuthdrawn.” — ^Per the Lord President in Ooltness Iron 
Co. V. Black} 

It is plain that the question of what is or is not profit or gain 
must primarily be one of fact, and to be ascertained by the tests applied 
in ordinary business. Questions of laAv can only arise AAhen . . . . 

some express statutory direction applies and excludes ordinary coinmereial 
practice, or wdiere, bjr reason of its being impracticable to ascertain the 
facts sufficiently, some presumption has to be invoked to fill up the gap.” 
— Per Lord Haldane in Sun Insurance a^ Glark.^ 


(1) a Tax Gases 479. 

(2) 2 Tax Cases 84, 

(3) 2 Tax Cases 525. 

(4) 1 Tax Cases 308. 

(5) 6 Tax Oases 59. 
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cleterinining the amount assessable to the tax, declnctions 
are to be made from the gross profits of all the expenses incurred by the 
owner for the time being for the purpose of earning the profits. This 
indeed is involved in the very idea of profits.” — Per Lord Finlay in 
Jofm Smith & Son Y. Moore} 

, . . The law does not permit .... all deductions 

which a prudent trader would make in ascertaining his own profits, . . 
yy_Per Stirling, L. J. in The Alianza Co, v. Bell,^ 

[As to how far losses connected wdtli a trade are necessarily 
iiicidental to the trade — see Strong S Co, v. WoodfieUP set out un- 
der section 10 (2) (ix) infra.] 

The phrase ^ capital exhausted’ does not occur anywhere in the 
Income-tax Acts. It is taken from a passage, in Mr. McCulloch on 
Political Economy w^here he says ‘ profits must not be confounded with 
the produce of industry primarily received by the capitalist. They really 
consist of the produce on its value remaining to those who employ their 
capital in an industrial undertaking after all their necessary payments 
have been deducted and after the capital -wasted and used in the under- 
taking has been replaced. If the produce derived from an undertaking 
after defraying the necessary outlay be insufficient to replace the capital 
exhausted, a loss has been incurred ; if the capital ( f ) is merely sufficient 
to replace the capital exhausted, there is no loss, but there is no annual 
profit, and the greater the surpluses, the greater the profit.’ I do not 

feel at all inclined to dispute the sufficiency of this definition 

But that is certainly not the scheme of the income-tax Per 

Lord Blackburn in Colt ness Iron Co. v. Black. ^ 

You must find new money in order to pay the expenses year by 
year, but then you do find money to pay the expenses year by year, and 
you get the receipts year by year, and the difference between the expenses 
necessaiy to earn the receipts of the year and the receipts of the year, 
are the profits of the business for the purposes of the income-tax.” — Per 
M. E. Esher in City of London Contract Corporation v. Styles.^' 

Of course the learned Master of the Rolls (Esher) does not mean 
there (in the above quotation) by receipts, money which is actually 
received; he means debts wliieii you will receive, and which therefore on 
their face value require an allowance for bad debts.” — ^Per Sterndale 
M. R. in Hall Co. v. Commissioners of Inland Bevemte.^ 

Now in the case of a trade, it is well established that this balance 
(of profits and gains) is prima facie to be ascertained by deducting from 
the receipts of the trade the expenditure necessary to earn them. Until 
this has been done, it is impossible ‘ to determine whether there has been 


(1) (1921) 2— A.C. 13; 12 Tax Cases 266.- 

(2) 5 Tax Cases 71. 

(3) 5 Tax Cases 215. 

(4) 1 Tax Cases 315. 

(5) 2 Tax Cases 239. 

(6) 12 Tax Cases m ' 
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aii 3 ^ balance of profits at all However, deductions wMch on 

ordinary practice and principles might be deducted, are restricted (by 
Rules)/' — Per Lord Atkinson in Usher’s Case,^ 

‘‘ There can be no doubt that in the natural and ordinary mean- 
ing of language the income of a bank or tirade for any given year would 
be understood to be the gain, if any, resulting from the balance of the 
profits and losses of the business in that year. That alone is the income 
which a commercial business produces and the proprietor can receive 
from it." — Per the Privy Council in Lawless v. BiilUvan^ 

a case from New Brunswick, Canada, in which the Crown 
contended with success in the Lower Courts that gains only should 
be taken into account, the losses being* ignored, in computing the 
income of an assessee. The Privy Council who overruled the 
decision of the Canadian Supreme Court held that there wms no- 
thing in particular in the taxing Act of New Brunswick which 
would justify the Avord income’ being construed in any other sense 
than the natural one wdiich is as quoted above. 

The balance of the profits or gains of a trade is struck by setting 
against the receipts all expenditure incidental to the trade which is 
necessary to earn them and by appljdng in the computation the ordinary 
principles of commercial trading. In the present ease the Commissioners 
liave found that liie possession and employment of the tied houses are 
necessary to (uiable the appellants to earn the profits on which they pay 
income-tax. 1 think it follow^s that expenditure reasonably incurred on 
or in connection with such house is an expenditure incidental to the 
trade and necessary to earn the profits taxed and wmnld be set against 
the receipts of the trade in an ordinary commercial balance-sheet. No 
auditor could properly x)ass a balance-sheet unless such a deduction had 
been made. I agree, therefore, that unless there are subsequent statutory 
limitations disallowing the deductions or any of them, the deductions must 
be included in the balance-sheet and set against tlie receipts of the trade 
and that unless this is done the balance of profits or gains cannot be 
accurately computed." — Per Lord Pannoor.^ 

The exprewssion ^ balance of profits and gains ' implies, as has 
often been pointed out, something in the nature of a credit and debit 
account in which the receipts appear on one side and the costs and ex- 
penditure necessary for earning these receipts on the other side. Indeed 
without such account it would be impossible to ascertain whether there 
were really any profits on which the tax could be assessed. But the Rule 
proceeds to provide that ^^tlie duty shall be assessed, charged and paid 
without other deductions than is hereinafter allowed." The difficulty is 
that nowhere in the Act is there any express aliovranee or enumeration 
of deductions, the scheme of the Act being to prohibit certain deductions 


(1) 6 Tax Oases 399. 

''(t) (1881) 6 A.C. 873. , 

(3) VsMr'$ WilUUre Brewery v. Brme, 6 Tax CJases 899. 
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with certain exceptions. It has been suggested that the difficulty can 
be overcome by treating the exceptions from the prohibitions as implicitly 
allowed deductions. The better view however appears to be that where 
a deduction is proper and necessary to be made in order to ascertain the 
balance of profits and gains, it ought to be allowed, provided there is no 
prohibition against such an allowance in any of the Rules applicable to 
the case, and the decision of your Lordships’ House in Russell v. The 
Town and County Bank,^ and the speech of Lord Halsbury in Gresham 
Life Assurance Society v. Styles^ clearly proceeded on this footing.”^ — 
Per Lord Parker (ibid.). 

“ The questions of law raised are, and are only, whether on the 
construction of the Act, the deductions in debate through “ disburse- 
ments or expenses, being money wholly and exclusively laid out or ex- 
pended for the purposes of the trade” (i.c., the brewer’s trade) are ne- 
vertheless forbidden. If a subject engaged in tode were taxed simply upon 
“ the full amount of the balance of profits or gains of such trade ” there 
can be no doubt that, upon the facts found in this special case, he would 
be entitled to deduct all the items which are now in debate before arriv- 
ing at the sum to be charged. To do otherwise would neither be to 
arrive at the balance, between two sets of figures a credit and a debit 
set, which balance is the profit of the trade nor to ascertain the profits 
of the trade, for trade incomings are not' profits of the trade till trade 
outgoings have been paid and deducted. The direction to compute the 
full amount of the balance of profits must be read as subject to certain 
allowances and to certain pi'ohibitions of deductions, but that a deduction, 
if there be such, which is neither within the terms of the prohibition nor 
such that the expressed allowance must be taken as the exclusive definition 
of its area, is one to be made or not to be made according as it is or is 
not on the facts of the ease, a proper debt item to be charged against in- 
comings of the trade when computing the balance of profits of it.” — ^Per 
Lord Sumner (ibid.). 

Business deductions-— Irrecoverable Loans— 

[Section 10 (2)]. — ^Where an assessment is made of profits 
or income from a hanking or money-lending business, loans which 
cannot be recovered should be deducted from the assessed profits 
of such business at the time when such loans can be definitely 
proved to be irrecoverable. For example, if a banker has lent out 
5 lakhs of rupees and received Es. 50,000 as interest, but has 
during the same year lost an irrecoverable loan of Es. 25,000, he 
should be assessed on Es. 25,000. Similarly, if the same banker 
receiving Es. 50,000 as interest on his loans suffers a loss of an 
irrecoverable loan amounting to one lakh during the same year, 
the income to be assessed to income-tax from the money-lending 


(1) 2 Tax Cases 321. 

(2) 3 Tax Cases 185. 

1—60 
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btisiness in that year mil be nil. These exanaples mil apply 
whether the assessee had previously been assessed to income-tax 
or not. 

This instruction will also apply to the assessment of 
other traders, where loans have been made in connection with 
the business and in which the loans are of the nature of the busi- 
ness and the loss is a true trading loss. 

The irrecoverable loans in the sense referred to in this 
paragraph are sometimes confused Avith the “ bad debts ” des- 
cribed in paragraph 35, but they are of a totally different nature. 
Money lent out on interest is the stock-in-trade of a money lend- 
er or banker, and the loss of such stock-in-trade can cleaidy be 
regarded as a trading loss like the loss of the stock-in-trade of 
any other trader where the loss is not covered by insurance. In 
settling claims of this nature the question has ahvays to be con- 
sidered whether money-lending is, or is not, a part of the busi- 
ness of the trader in question. The investment of savings or 
occasional loans made to acquaintances cannot be considered to 
be loans made in the course of trading. {Income-tax Manual, 
para. 38.) 

Business deductions — General — 

While, as stated in paragraph 35, it is not possible, owing 
to the variety of accounting systems, to prescribe exhaustive 
lists of deductions that are or are not permissible in the ease of 
all businesses, section 10 (2) contains a list of allowances that are 
permissible in the ease of all businesses. The following is a list of 
the deductions that are not permissible in the case of 
any business, whatever the system of accounting may be that is 
adopted : — 

reserves for “ bad debts/’ or for “ provident” or other 
funds or any other pui’pose such as the equalisation of profits 
or dividends; 

expenditure of the nature of charity or presents; 

expenditure of the nature of capital; 

cost of additions to or alterations, extensions or improve- 
ments of, and of the assets of a business ; 

sums paid on accoiuit of income-tax or super-tax in India 
or elsewhere or any tax levied by any authority other than land 
revenue, local rates or municipal taxes in respect of the portion 
of the premises only which is xised for the purposes of the 
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drawings or salaries of the proprietors or partners; 
interest on the proprietors’ or partners’ capital inclnding 
interest on reserve or other funds ; 

private or personal expenses of the assessee ; 
rental value of property o’wned and occupied by the own- 
er of a business for the purposes of the business; 
losses sustained in former years ; 

any loss recoverable under an insurance or a contract of 
indemnity; 

depreciation of any of the assets of the business other 
ilian the depreciation allowed imder section 10 (2) (vi) ; 

any expenditure of any kind which is not incurred solely 
for the purpose of earning the profit. {hwome-fax Manual, 
para. 37.) 

Onus on assessee — 

The above paragraph in the Income-tax Manual merely 
explains the lav^ Deductions in order to be admissible should 
fall under one of the clauses of sub-section (2); and the exam- 
ples given in the above paragraph of the Income-tax Manual do 
not fall under those clauses. Some of the examples are taken 
almost verbatim from the provisions of the United Kingdom law 
which is full of otiose provisions. For example, notwithstanding 
the fact that the United Kingdom law prohibits deductions on ac- 
count of expenditure not ■wholly or exclusively laid out for earn- 
ing the profits, it again explicitly prohibits the deduction of per- 
sonal expenses, losses not connected Avith the trade, etc. As re- 
gards losses recoverable under an insurance or indemnity, see 
notes on section 10 (2) (iv) infra. 

The onus of proving that a deduction is admissible falls 
on the subject. See Rowntree and Co. v. Curtis'^ and Nopechand 
Magniram a’. Gommissioner of Lncome-faa\~ 

(i) any rent paid for the premises in Avhich such 
business is carried on, provided that, when any substan- 
tial part of the premises is used as a dwelling-house by the 
assessee, the allowance under this clause shall be such 
sum as the Income-tax Officer may determine having- re- 
gard to the proportional part so used ; 


(1) 8 Tax Cases 678. 

(2) S I.T.C. 146. 
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(ii) in respect of repairs, where the assessee is, the 
tenant only of the premises, and has undertaken to bear 
the cost of such repairs, the amount paid on account thereof, 
provided that, if any substantial part of the premises is used 
by the assessee as a dwelling-house, a proportional part 
only of such amount shall be allowed ; 

Allowance on account of rent of business premises— 

[Section 10 (2) (i)l. — Tlie allowance referred to in this 
clause, is only in respect of that portion of the premises in which 
the business is carried on, and the same limitation applies to all 
allowances relatin,g to premises or buildings in clauses (ii), (iv), 
(v), (vi) and (viii). Where premises are owned by the owner 
of the business, no allowance of course is permissible since the 
owner is not liable to pay tax on the annual value of such pre- 
mises, under section 9. Where the trader resides in a pai’t of 
the business premises, the full rental cannot be set against the 
profits and the Income-tax Officer must, in each case, determine 
the portion of the rent that may so be set-off. {Income-tuoa 
Manual, para. 39.) 

Allowances on account of repairs of business premises — 

Where the assessee is himself the owner of his business 
premises, he is allowed as a deduction the amount spent on re- 
pairs each year on the portion of the premises used for the pur- 
poses of the business under section 10 (2) (v) ; where he is the 
tenant of the premises, he is, under section 10 (2) (ii), allowed 
the amount expended by him on repairs, if his lease requires Mm 
to execirte repairs. Where the premises ai’e occupied partly as 
a residence and partly for the purposes of a business, the same 
proportion of the disbursements on repairs should be permitted 
to be deducted as is taken in calculating the rent permissible 
under section 10 (2) (i). The phrase “ current repairs ” in 
Section 10, sub-section (2) (v) should be interpreted to mean, 
such repairs required to keep machinery, plant, etc., in service- 
able condition, as are rendered necessary by ordinary wear and 
tear (as opposed to accidental or wilful damage or other unusual 
causes) and are of their nature recurrent (supposing that the 
owner displays reasonable care and prudence in keeping the as- 
set, whatever it may be, in good order) at comparatively short 
intervals— say, at least once in two or three years. It also in- 
cludes minor replacements (in respect of which it would be 
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absurd to expect an entry to be made in a block account or simi- 
lar record or in aiiy records maintained for the purposes of cal- 
culating depreciation) and also mere adjustments of existing 
parts. 

Expenditure on anything that, if it had been done when 
the asset was new, would have increased its capital value should 
be regarded as capital expenditure. {Income-tax Manual, para. 
40.) 

Bent of railway track — 

In return for the grant of free land, a guaranteed income 
per mile and exemption from local cesses, a Railway Company 
agreed to share with a District Board in equal moieties the ex- 
cess of profits over 4 per cent, of the capital. It was contended 
on behalf of the Railway that the payment of surplus profits to 
the Board was deductible from the taxable profits of the Railway 
either as the rent of the ‘ premises,’ L e., the track, which was 
laid on the free land, or as a local rate on the ‘ premises ’ or as 
expenditure necessary to earn the profits. Held, that the pay- 
ment to the Board was an approjiriation of profits and not de- 
ductible from the Railway’s taxable profits.^ 

Meaning of words— 

'Premises’ have been nowhere defined; but see notes under 
section 10 (2) {viii) infra. . . 

‘ Substantial ’ is a vague, relative word; its meaning can 
involve questions only of fact. 

‘ Dwelling-house ’, not necessarily a house actually dwelt 

in— ' 

“ ordinarily comprises a building adapted for and capable of be- 
ing dwelt in, and which is dwelt in whether by a care-taker or others 
although the larger part of it is used for trade or business.”^ 

It should be noted however that mider the Indian Law' it 
is only if a substantial portion is used as a dwelling-house by the 
assessee, the Income-tax Officer can modify the allowance on 
account of rent. Even “Inhabited Dw'elling-house ” has been 
construed as equivalent to inhabitable dwelling-house, i.e., 

“ Ready to be slept in ... . although on no single occasion 
during the year of assessment was it let or actually resided in.”® 

Previous law — 

In the 1918 Act, the value of business premises was asses- 

(1) Eowrali Amta My. v. Commisatqner : of Income-tax:, unreported. 

(2) Lewin v. George Newnee^ 90 L.T. 160* 

(3) 8mith V* Damiey^ (1904) 2 K.B* 186; 5 Tax Cases 25. 
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sed under ‘ House property ’ and a per cowtra allowance given as 
a business expense. This cumbrous arrangement which was 
based on the English model was given up in 1922. 



(iii) in respect of capital borrowed for the purposes of 
the business, where the pa^nnent of interest thereon is not 
in any way dependent on the earning of profits, the amount 
of the interest paid ; 

Explanation . — Recurring subscriptions paid periodi- 
cally by shareholders or subscribers in such Mutual i . ^ 
Benefit Societies as may be prescribed, shall be deemed to ' 
be capital borrowed within the meaning of this clause ; 

Business— Allowance in respect of borrowed capital — 

[Section 10 (2) (i/’i)]- — The allowance under this clause can 
only be given where payment of the interest is not in any way 
dependent on the earning of the profits. It cannot be allowed, 
therefore, in respect of any borrowings the interest on which is 
not payable unless profits are earned, or the interest on which 
varies according to the amount of the profits earned. In all cases 
it will be a question of fact whether the payment of interest is oi- 
ls not actually dependent on the earning of profits. No allow- 
ance can be made in respect of the share capital of companies or 
of the capital put into a firm by the partners; but a company is 
entitled to an allowance of the interest paid on its debentures, \ 

and a firm to an allowance of interest on money borrowed under 
a mortgage. On the other hand, a firm alleging that it has lib 
independent capital and that it is worMng only on capital lent 
by the partners at a definite rate of interest which must be de- 
ducted from the earnings of the firm before its profits, can be 
declared, is not entitled to allowance under this section unless 
definite proof is given that a particular partner, has made a legal 
loan to the firm, i.e., a loan under an .instrument on which he can 
sire and under -which , interest at a . fixed rate is . to be paid to him 
annually irrespective of the earning of any profits. Similarly 
the share of profits given to Muhammadan depositors in lieu of 
interest on borrowed capital cannot be allowed as a 
expense. , , 

Salaries or -commission paid to a partner. 
circumstances, be treated as a' business expense; 
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No rule lias been made under the ‘ explanation ’ to this 
Clause defining ivliat Mutual Benefit Societies are to have the 
benefit of the ‘explanation’. It has been found that the ‘expla- 
nation’, if applied, is likely to give more trouble to the societies 
than the present procedure. Executive instructions have how- 
ever been issued that in the ease of such societies (which appear 
to be peculiar to the Madras Presidency) ivhere the taxable in- 
come is Es. 5,000 or under, and where the “shareholders” or 
“ subscribers ” reside within the limits of the circle of one 
Income-tax Officer, the company or society should not be assess- 
ed direct to income-tax, but the principal officer should 
furnish the Income-tax Officer with a list of the amounts 
paid out to subscribers showing the original subscriptions or 
capital invested and the interest thereon, and the Income-tax 
Officer should ascertain what particular recipients of these pay- 
ments are liable to tax and should add the amount of interest that 
they have received to the income on which they would otherwise 
have been assessed, that is, he should assess the recipients direct. 
{Income tax Manual, 4:1.) 

^Periodically ’ excludes uncertain intervals.’^ Payments 
should be at fixed times and under antecedent obligation and not 
at variable periods at the discretion of individuals. 

Previous law — 

The explanation clause was inserted in 1922 primarily with 
reference to the Madras societies mentioned above, but as stated 
above no rule has been made. 

hnited Kingdom Lav/ — 

Under the United Kingdom law* no deduction can be made in 
respect of any annual interest or any annuity or other annual pay- 
ment payable out of the jarofits or gains but the assessee is entitled 
to deduct and retain tax from the interest paid by him. If the 
interest i.s not ‘ annual as for histanee interest paid on over- 
drafts at the Bank, deduction is allowed. The question, therefore, 
whether interest is ‘ annual ’, is one of importance in that country, 
and there are a number of decisions on the subject. But they are 
of no help in elucidating the Indian Law, Similarly there are 
decisions as to what constitutes Interest on ‘Capital’ — the leading 
case being that of Scottish North American^ Trust v. Farmer, ~ 
but these cases are not of help here because, under the Indian 
law, interest on capital Ijorrowed for the purpose of the business 

(1) Jottts V. Ogle, 8 Oil. lQS.-~rUMler- Me Snglish J.ppro:i> nation. Act, . . 

(2) 5 Tax Gases 603. ■ ■ 
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is a peimissible deduction under section 10 (2) {ix) so long as 
sucli interest is not dependent oil the earning of profits. 

Interest on loans by Partners — 

Interest on capital is not a permissible deduction even if 
the partnership deed stipulates the pajunent of interest on capi- 
tal plus a share of the profits. Such an arrangement is only a 
method of sharing profits. But interest on deposits of partners is 
permissible if the deposits remain for definite periods and is not 
really capital for developing the business. That is to say, if the 
deposits are genuine deposits like deposits from customers, the 
interest can be deducted. The question is always a question of 
fact,* and ordinarily the presumption would be that the deposit 
was capital put in by the partner, and he would have to rebut 
the presumption by satisfactory evidence. It has been held that 
where a partner, as partner, lends Iona fide to the partnership 
money beyond the initial capital at an agreed rate of interest, 
the interest on the loan should be deducted.'^ It is a question of 
fact whether the advance is a loan to the partnership or an in- 
crease in the capital of the firm. 

Even if the loan be taken from other persons than partners, 
no deduction will be allowed on account of interest if the interest 
is in any way dependent on the earning of the profits. It will 
thus be seen that the provisions of the Income-tax law do not ex- 
actly correspond to those of the ordinary law of partnership. No 
interest will be allowed as a deduction on account of capital sup- 
plied by the partners (as distinguished from deposits or loans 
made by them which will be capital horroived) ; and likewise, no 
matter who is the lender, if the interest is in any way dependent 
on the earning of profits, the interest cannot be deducted. 

Partners— Salaries of— 

The assessees were a firm consisting of 4 partners who 
shared in profits and losses in certain specified proportions. In 
connection with their assessment in 1920-21, they claimed before 
the Collector, among other expenditure, a sum paid to three of 
the partners as salaries. The claim was disallowed, but the 
assessees contended that if persons other than the owers of the 
firm had been employed for the work looked after by the owners, 
the salaries paid to those other persons would have been admissi- 
ble as deduction from profits, and no distinction should have been 

(1) m LulUmal Eardm Dmf I 266* 

(2) V* CommissioneT of Income-tax ( hb - 
xeportei) 
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made because the payments were made to the owners themselves. 

The Commissioner’s reference to the High Court ran as 
below' : — 

If the Company were a regular company and not a firm, 
there would no doubt be some force in the appellant ’s contention, 
but the practice in this presidency (and it is believed also in 
England) has always been to treat all drawings of the partners 
of a firm as a part of the profits whether they be described as interest, 
salary or profits. The reasons underlying this practice are probably as 
follows: — 

(1) Where thei’e are profits to divide, it is immaterial how the 
partners decide to allot them amungst themselves. The whole sum for 
allotment is Profit, and taxable as such, and any sum allotted to any one 
partner as salary does not become the less profit because of the method 
on which its appropriation is decided. 

(2) Where there are no profits to divide, e.g,, in a year where 
losses occur notwithstanding any clause in the agreement to the contrary, 
it is impossible for the partners to pay themselves salaries except by ad- 
vancing them out of their own capital. Such advances can only be re- 
couped again out of earned profits which are taxable as such. 

(3) If any other view be held of this problem it would be possible 
for any firm to allot the whole or more than the whole of its estimated 
profits in each year as so-called salaries to its partners, and show no profits 
for assessment. It is true that the salaries will themselves be taxable as 
such, but this will be at a lower rate, and a loss of revenue will occur. 

(4) In this ease the Agreement has been drawn up with the spe- 
cial intention of presentation in this reference, and must be viewed accord- 
ingly. 

(5) In the present case, the amounts payable as salaries are 
Rs. 1,000 a month to one of the partners and Es. 500 each to two other 
partners. It has not been suggested that the partners have any special 
qualification to justify such large rates, and it is quite arguable that these 
sums represent not salaries in the real sense of the term, but additional 
shares of profits of these three partners as compared with the share of 
the fourth and sleeping partner. 

A Full Bench of the High Court decided that 

“ On the facts stated we have no hesitation in answering that the 
drawings of the partners, by whatever name they are described, are part of 
the profits and therefore taxable .” — Board of Revenue v. Yegaraju 
Tenkatasubiaya Oarud- 

If however a particular partner or partners possess spe- 
cial qualifications for which they are paid a salary irrespective 
of the existence of profits and over and above their share of the 
profits, the salaries could be allowed as a deduction. The dual 


(1) 1 I. T. 0. 176. 
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capacity of a partner cum employee, thougii suspect, is possible, 
and to the extent that the j^erson is in truth an employee the 
salary is deductible from the profits of the partnership. 

Partners— Advances by — Interest on— 

A sum was shown in the accounts of the assessees — a firm 
— as interest paid on account of money advanced during the. 
year by partners in the firm for the purpose of carrying on the 
business. The assessees claimed that this interest should be 
treated as an allowance admissible under section 10 (2) (m) 
of the Indian Income-tax Act, and should therefore be deducted 
from the net profits of the year before these were assessed to in- 
come-tax. The Assistant Commissioner who examined the books 
of the firm reported that the money in respect of ■which this 
interest Avas charged in the accounts was not really “ capital 
borroAved for the purposes of the business,” but represented 
“ only an adA^ance of capital by the partners.” 

Held that such interest represents merely an assign- 
ment of a part of the net profits for the year in faA-our of part- 
ners Avho are regarded as entitled to such assignment by reason 
of special advances of capital made by them in the eoui’se of the 
year and that the question AAdiether there has been an adA’-ance 
of capital by particular partners, or a hona, fide borroAving of 
money by the firm, in AAdiich the lender happens to be a partner iu 
the firm, must be treated as one of fact in each case. — In re Lall- 
anial Hardeo Has} 

Mudibhagidars— Advances by — Interest on— 

The assessees Avere three brothers doing business as a 
firm. They attracted capital by means of borroAvings from per- 
sons knoAvn as Mudibhagidars AAdio received certain specified 
shares in the profits of the business, but Avere not responsible for 
the losses, if any. They Avere not i^artnors iu the business. The 
question Avas Avhetlier the firm Avas entitled to an alloAvance under 
section 10 (2) (ia:). Held that no allowance aa’us permissible. 

Per Shah and Kincaid, JJ . — The advances made by “Mudi- 
bhagidars ” are clearly in the nature of capital boi-rowed for the pur- 
poses of business. With reference to the alloAvance to be made in res- 
I)ect of the capital borrowed for the i^urpose of the business, there is an 
express clause, viz., clause (m) of that sub-section. Under that clause, 
the allowance can be made for the amount of the interest paid where the 
amount of interest in respect of capital borrowed is not in any way 
dependent on the earning of profits. In the present case, admittedly, the 
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aiEGunt pay3.ble to the Mudibhagidars ” is dependent ujjoii the earning 
of profits. So, even if the payments of certain portion of the profits 
to the “ Mudibhagidare ” are to be treated as being in lieu of interest 
within the meaning of clause {Hi), as they are dependent on the earning 
of profits, the profits would not be liable to any deduction or allowance 
in respect thereof. It would be rather an anomalous result if under 
clause (wi) which is directly applicable to capital borrowed for the pur- 
poses of the business, an allowance cannot be made, still, it should be 
capable of being made under clause (ix). There is considerable force 
in the argument urged on behalf of the Crown that in this ease if an 
allowance cannot be made under clause (Hi), it cannot he made at all. 
Still we have to consider the argument urged on behalf of the assessee.s 
whether this can be treated as expenditure incurred solely for the pur- 
pose of earning such profits or gains. Without attempting to define the 
exact scope of this clause, it seems to us to be sufficient to say that pay- 
ments to be made in certain proportion out of the profits on the capital 
advanced for the purposes of business cannot be treated as expenditure 
incurred solely for the purposes of earning such profits or gains within 
the meaning of clause (ix) of sub-section (2) of section 10.^ 


Interest paid — Question of fact — 

In NopecJiand Magmram v. Secretary of State^ intexGst 
was paid to an iinsecured creditor whom the Income-tax Officer 
found as a fact to be a partner. Interest was also paid to relatives 
of partners, mostly women; and the Income-tax Officer found that 
these tvere also fictitious payments. Held, that the Income-tax 
Officer was justified in his findings of fact, as no evidence to the 
contrary was adduced even though the assessee was given an 
% opportunity. 

Borrowed Capital — ^Interest on — Company Working State Railway— 

The Bengal Nagpur Eaiiway Company was called upon 
to pay tax on the following items: (a) sum of Es. 1,07,59,381 
being the interest, debitable to the undertaking, on the Secre- 
tary of States ’s Open line capital. This sum was the interest 
duo to the Secretary of State on 15-|- Million Pounds capital 
found by him. 

(b) A sum of Es. 13,07,440 being the payment to the 
Secretary of State in rupee currency of the amount of the 
guaranteed interest payable by him on the share of the capital 
of the Company. This interest was paid on 3 million Pounds 
share Capital found by the Bengal Nagpur Eaiiway Company 

(1) Comnissioners of IneomcrtcKO v* Eaji Jamal Nurmahomad # Co., 1 I. T. C* 

(2) SLT, C.146. 
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and made over to tlie Seci’etry of State to be held by the latter 
absolutely as his property and repayable only in the event men- 
tioned in the agreement between the Secretary of State and the 
Bengal Nagpur Railway Company, 

The contention of the Crown was that the Company should 
be taxed on its own earnings save such sums as may be deducted 
under section 9 (2) of the Income-tax Act (now section 10 (2)). 
JTey that the liability to tax must be determined with reference to 
the special agreement between the two parties and the nature of 
their relation to one another. 

Per Woodroffe^ J. — '' The Secretary of State is the owner of the 
Bengal Nagpur Railway which has been constructed and is managed for 
him by the Company. TIiIkS is their business on the income of which 
fcax is leviable. In my opinion the principle applicable is that the Com- 
pany should pay tax on what they get 

In my opinion they are not liable in respect of sum (a). This 
is interest due to the Secretary of State on 15|‘ Million capital found by 
him. It is true that this capital has been the means whereby profits have 
been earned in which the Company share. But this is not the Company’s 
property. It, as also three Million Pounds supplied by the Company, are 
the property of the Secretary of State, and all receipts earned by the 
use of these two sums are paid to Government Account. Thereout the 
Government supply what sums are necessary to defray expenditure under 
the Contract. Out of such receipts the Government repays itself the 
interest on the capital sum supplied by it. And this interest is deducted 
before the profits in which the Companj" are entitled to share can be 
ascertained. It is this share of surplus profits which is income earned by 
the Company and so liable to tax. Sum {'b) re|:)resents interest which the 
Company get for their three Million capital money and w^hich has to be 
deducted before surplus profits can be ascertained. This is deducted in 
order that the Seeretaiy of State may meet his obligations to the Com- 
pany in respect of the three Million Pounds they have made over to him. 
It is stated that that money was borrowed in England and the liability is to 
pay interest in England. It is stated in the case of the Company that 
the sum of Rs. 13,07,440 is payment to the Secretary of State in rupee 
currency of the amount of the guaranteed interest payable by him on the 
share capital of the Company. The guaranteed interest on the Company’s 
share capital is payable and paid in London as in the case of a debenture 
obligation by the Secretary of State and is independent of the earnings of 
the Railway. The payment, it is contended, of the sum of Rs. 13,07,440 
constitutes the payment of a debt due from the Company to the Secretary 
of State. In effect the transaction is one in which the Secretary of 
State pays, in London certain monies to the Company which he recoups 
himself in this eountxw.out of the earnings of the Railway. In that view 
of the case I am of opinion that the Company is not liable for tax in 
respect' of, fMs sum..-,.; 

(1) jS; F, My, € 0 , V. Bmetmy of State (1 I.T.O. ^ 
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In i¥. 8. M. Railway v. Commissioners of Inland Revenue f- 
a case relating to English Corporation Profits Tax, Eowlatt, J. 
held the contrary view, vis., that the interest guaranteed by the 
Government of India is a distribution of the profits earned. 

(iv) in respect of insurance against risk of damage or 
destruction of buildings, machinery, plant, furniture, 
stocks or stores, used for the purposes of the business, 
the amount of any premium paid ; 

Business — Allowances in respect of insurance premia — 

Section 10 (2) {iv ). — The allowances under this clause are 
restricted to insurance policies taken out against the risk of 
damage or destruction of buildings, machinery, plant, furniture, 
stocks or stores, used for the purposes of the particular business 
of which the profits or gains are being calculated and no allow- 
ance can be made on account of premia in regard to other insur- 
ances. Further, any sums not actually expended on premia but 
merely set aside by a company or firm as an insurance fund 
are simply a particular description of reserve and no allowance 
or deduction can be given in respect of such reserves. 

The Act does not contemplate the deduction of premia on 
account of insurance against a loss of profit. If, however, the 
owner of a business elects to claim any such allowance, he should 
signify his intention to the Income-tax Officer — and if he makes 
a declaration in writing, undertaking generally to pay the tax on 
any amounts recovered from an Insurance Company under any 
such policy or policies, the allowance will be granted in respect of 
the premia for any such policies that he may have taken out not 
more than a month before the date of such declaration or that 
he may take out subsequent thereto. Where no allowance is ask- 
ed or allowed in respect of such policy, any sums received from 
the Insurance Company on account of the policy will not be liable 
to tax. {Income-tax Mawwok para. 42.) 

As regards the genesis of the above instruction, see Mr. 
Sim’s speech when the Act was passed : — 

“ Sir, I can assure the Honourable Member that dex^artmental in- 
structions will be issued in the exact words used by the Joint Select 
Committee. ” 

“ I might explain that the reason why the Joint Committee decided 
not to put in a special provision in the Bill was that the commercial 
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represeatatives explained that it would not alwa^^‘3 be convenient to take 
advantage of the concession and that certain businesses might prefer not 
to have the allowance and not to be taxed on any amount received from 
the insurance company. It was, therefore, decided to leave it entirely 
to the option of the owners of each particular business. 

Previous law — 

The words “furniture, stocks or stores” were added in 1922. 
Meaning of words — 

As to what is meant bv ‘insurance’, see notes under S. 4 

(3) (v). 

As regards the meaning of ‘damage’ and ‘destruction’, see 
notes under section 9 (1) (iU). 

As to ‘buildings’, see notes under section 9 (1). 

Machinery — 

‘Machinery’ implies the application of mechanical means 
to the attainment of some particular end by the help of natural 
forces (Stroud). 

“ It is not an easy task to define its meaning. . . . The word 

. . . . . must mean something more than a collection of ordinary 

tools. It must mean something more, than a solid structure built upon the 
ground, whose parts either do not move at all or, if they do move, do 
not move the oiie with or upon the other in interdependent action with 
the object of producing a specific and definite result. 

Their Lordships concur with Lord Davey in thinking that there 
is great danger in attempting to give a definition of the word ‘ machinery ’ 
which will be applicable in all cases. It may be impossible to succeed 
in such an attempt. If their Lordships were obliged to run the hazard 
of the attempt they wmuid be inclined to say that the wmrd ‘ machinei'y ’ 
when used in ordinary language prima facie means some mechanical contri- 
vances which by themselves or in combination with one or more other 
mechanical contrivances by the combined movement and interdependent 
operation of tlieir respective parts generate power or evoke, modify, apply 
or direct natural forces with the object in each case of effecting so defi- 
nite and specific a result. But the determination must depend on the 
special facts of (the) case.”^ 

“ A bequest of “ Plant and Goodwill ” passes the house of busine.s,s 
held at rack-rent, also trade fixtures, benches, presses, and implements 
of trade; but not stock-in-trade or household furniture and effects of 
the ordinary kind.- 

(1) CorporaU6% of CaTeutta v. CosHpvr Mmicipaliiy, I. L. B. 49 Cal. 190 

(P. c.).', a; ^ 

(2) -Blake v, mw, 8 W. B. 410 j Johns. 733, ' 
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^ The Employers’ Liability Act, 1880, contains no definition of 

Plant ”, as therein used, “ but, in its ordinaiy sense, it includes what- 
ever apparatus is used by a business man for carrying on his business,— 
not his stock-in-trade which he buys or makes for sale, but all goods and 
chattels, fixed or m-oveable, alive or dead, which he keeps for permanent 
employment in his business.’ In that case Esher, M. E., and Lindley, 
L. J., held that, a Wharfinger’s horse was part of his ‘ Plant so, of a 
Coal Merchant’s ship." The carcase of a house is not part of a Builder’s 
“ Plant but scaffolding and ladders are. Cripps v. Judge. 

But (whilst recognizing Yarmouth v. Frame) a Cab Proprietor’s 
horses were held not part of his “ Plant ” within section (2), Bills of Sale 
Act, 1882, because there the context, — c.p., “ Trade Machinery” and 
'* “Fixtures”, — indicates that “Plant”, as tliei’e used, refers to some- 

thing connected with the premises.'* 

Qua, and by, section 104, Factory and Workshop Act, 1901', 
“ ‘ Plant ’ includes any gangway or ladder used by any person employed 
to load or unload or coal a ship.” 

“ ‘ Plant ’ and ‘ Machinery ’ are two quite different things.”" On 
a contract for the sale of a Freehold Brewery which provided that its 
‘ Fixed Plant and Machinery ’ should be paid for by valuation, Keke- 
wieh, J., held that, “speaking generally, ‘ Machineiy ’ includes every- 
thing which by its action produces or assists in production; and that 
‘ Plant ’ might be regarded as that without which production cordd not 
go on ... . and included such things as, brewer’s pipes, vats, and 

the like and that therefore a Chimney Shaft, which was built Just 
outside the boiler-house but foi’med no paid of it, a double-boarded pai-ti- 
tion, forming a malt and grain store, and Staging, erected by placing Joists 
on the stout bearers built into the walls, were not to be mehrded in the 
* valuation. (Stroud).® 

Plant — 

A set of machinery, tools, etc., necessary to conduct a me- 
chanical business pften including the buildings and grounds, or 
in the case of a railroad the rolling stock but not including mate- 
rial or produce ; hence the permanent appliances needed for any 
institution as a Post office. (Standard Dictionary.) 

The following have been held to be ‘ plant ’ : — Ships, a 
hulk which had formerly been a sailing ship and was used as a 

(1) Ter Lindley} L. J, in Yanmitth Y. France, 57 L. J. Q. B. 17; 19 Q. B. D. 647; 
36 W. R. 281. 

(2) Carter v. Clarice, 78 L, T, 76. 

(3) Conway v. Clemence, 80 Law Times, 44, 58; 2 Times Bep. 80. 

(4) London and Eastern Counties Loan Co. v. Creasy, (1897), 1 Q. B. 768; 66 
L. J. Q. B. 503; 76 L. T. 612; 45 W. R. 497. (Stroud). 

(5) Fer Eelcewich, L, m Eg Bfoohe, 64 L. L Ob. 2:7. ' , ’ 

(6) (Be Nutley a7id Finn, W* Ey (94) S4;).. y' . * 

(7) Burnley BteainsMp Co. v,<4ihm^''S Tax Cases 275. 
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floating warehouse for coal,^ railway engines, etc., and tools^ and 
tramway rails® but a stallion is not ‘plant’^ nor the bed of a 
harbour.® 

In construing the word ‘plant’ for income-tax purposes 
especially under the Indian Act, regard must be paid to the group- 
ing in which the word occurs. In clause (iv) of this sub-section 
the grouping is ‘buildings, machinery, plant, furniture, stocks or 
stores’; in clauses (v) and (vi) it is ‘buildings, machineiy, plant 
or furniture. ’ Considering this grouping it is doubtful whether the 
decisions under other Acts — e.g.. Employer’s Liability Act — declar- 
ing horses, etc., to be a ‘plant’ will apply to income-tax cases. In 
Berhy v. Aylmer cited inf ra, though it was decided that a stallion 
is not plant, the question whether a traction horse was ‘plant’ was 
left open, but it is doubtful whether it is ‘plant’. It is similarly 
doubtful whether elephants, bullocks and other animals used in a 
business are ‘plant’ for income-tax purposes. See clause (vii-a) 
infra inserts by Act III of 1928. 

Furniture — 

“ It has not yet been declared what is meant by furniture ” — ^per 
Brett, M. R. in In re Parker ex parte Turquand, 14 Q. B. D. 636. 

“ A bequest of furniture may pass pictures {Cremarne v. Antro- 
bus 5 Bndd 312) or fixtures ; but not a library of books® nor stock-in-trade.'^ 

But there is nothing under the Indian Income-tax Act to 
prevent the cost of insurance of a library of books being claimed 
as a deduction under section 9 (2) (ix) if the library is necessary 
for the business. 

Stocks or stores — 

In commercial practice it is usual to refer to ‘stocks’ of the 
principal raw materials and of the finished goods and to ‘stores’ 
of incidental articles which are consumed in the course of manu- 
facture. The cotton and the semi-finished and finished yam and 
cloth would be the ‘stocks’ of a cotton mill, the parts of machines, 
lubricating oil, coal, etc., being referred to as ‘stores’. The In- 
come-tax Act does not define the distinction nor is the distinction 
of practical importance as in either case the cost of insurance 
can be claimed as a deduction. 


(1) John Sail Co. v. niehrtian, (1906) I K. B. 311. 

(2) Caledo%ia% Eailway v. Banhs, 1 Tax Cases 487. 

(3) X. C. C. V. Edwards, 5 Tax Cases 383. 

(4) of Berhy v. Aymer, 6 Tax Cases 665. 

(5) Bumbarton ffarhour Board v. OoaJ, 7 Tax Cases 147, 

(6) Bridgman v. B&ve^ 3 A* I. K. 202. 

(7) Me Freshy^ JS' l^aw 311) ■ 
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‘Stocks’ exclude goodwill.^- 

> “ The phrase comprises all such chattels as are acquired for the 

purpose of being sold or let to hire in a person’s trade; and it probably 
includes utensils in trade (Seymour v. Rapier Bunb 28).” (Stroud). 

Utensils in trade, ie., implements and tools would, how- 
ever, in commercial practice be more often classed as ‘stores’ 
tl'ian as ‘stocks’. 

Used for the purpose of the business — 

This qualifies all the "words from “buildings” to “stores”. 
This of course is only a reiteration of the general principle that 
no expenditure can be deducted wdiich is not necessary for earn- 
^ ing the profits ; but the words “used for the purpose of the busi- 
ness” are a little wider than “necessary for earning the profits” 
which is what “solely incurred for the purpose of earning profits” 
in Section 10 (2) (?’,r) means. 

When used - 

Section 3 governs the whole Act, and in section 10, where 
an allowance has to be made covering a longer period than a year 
or ascertainable only at a later period, a definite proviso is in- 
serted to meet the case [see clauses (vi) and (vii)]. It is there- 
fore obvious that the buildings, etc,, should have been used for 
the purpose of the business during the previous year,“ but they 
need not have been actually so used, since in every business there 
must be periods of relative inactivity when a part of the equip- 
ment may not be in use. Moreover, it is not always possible to 
separate different items of plant and machinery and say which 
are in use and which are not. In the Punjab case referred to 
above, however, it was so possible, since the case related to a lorry 
which was not used at all during the accounting year. 

The above ruling and remarks apply equally to clauses 
(iv), (v) and (vi). 

Livestock — 

Insurance of livestock used in business is evidently admis- 
sible, either as insurance of plant (which is doubtful) or as stocks 
— ^which presumably includes not only stocks of goods but both live 
and dead stock. On the other hand in view of the express refer- 
ence to furniture which is the same as dead stock it is possible to 
contend that the stocks contemplated are stocks of goods and do 
not include livestock. In that case the insurance would be 
admissible under clause (ix). 

(1) Cltapmati v. Haym, 1 Times Bep, 3^7. 

(8) EaSJiahtsheit # Sons v. Commissmier of lneome4ax^ imreporttel, 

I — 62 
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Sums recovered for insurance poKcies — 

There is no doubt that sums I’eeovered on insurance poli- 
cies on account of loss of circulating capital, e.g., trading stocks, 
should be treated as revenue items and taxed, but recoveries on 
account of loss of fixed capital would be capital receipts just as the 
loss of such capital would be capital loss. The point is that it is 
part of the business to insure stocks ; and money received from 
insurance companies on account of loss of stocks stands on the 
same footing as the sale proceeds of such stocks.’^ 

Insurance of profits — 

'As regards insurance against loss of profits, there is no 
difference between the provisions in the United Kingdom law 
and those in the Indian law. In either country if the cost of 
such insurance can be allowed at all it is only as expenditure in- 
curred for the purpose of earning the profits. Under the Indian 
law it cannot be allowed under section 10 (2) (iv) but, if at all 
only under section 10 (2) (ia;). In Usher’s Wiltshire Brewery 
V. Bruce^ it was held that premia paid by a Brewery in order to 
provide against the loss of trade occasioned by the taking away 
of a licence from the defaulting tenant of a Tied house was a 
permissible deduction from the profits of the Brewery. Pre- 
sumably the same considerations will apply to premia paid to 
insure against loss of profits. That is to say insurance can be 
claimed against specific risks to profits. The line however which 
divides specific risks from general risks is difficult to define. The 
sum recovered under such an insurance policy is not a ‘ capital 
sum ’ within the meaning of section 4 (3) (v) but a ‘profit ’ and 

therefore taxable as such in the year of receipt Of. Green v. 

GWksten & Son, Ltd., supra. Paragraph 37 of the Income-tax 
Manual forbids deductions on account of losses recoverable under 
an insurance or a contract of indenanity. The strictly legal 
course would perhaps be to allow such losses — ^in so far as they 
are not capital losses — as deductions from profits, but at the same 
time to include in taxable profits the sums received from the insur- 
ance companies. Under the English Acts, there is a specific 
provision prohibiting such deductions on account of recoverable 
losses — ^Eule 3 (Jc), Cases I and IT, Schedule D. 

Insurance of Lives of Employees — 

It is not clear how a premium paid to insure the life of an 
employee who personally influences the business and whose death 

, (1). Grem 'v.,.aUkston f^ &onsi e A.T,C.- 937 (0. of. A.) 

(2) 6 Case^ 320* . ' . ‘ 
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cause a dimimition of profits should be treated. On the 
same grounds as premia paid to insure against loss of profits such 
premium can presumably be claimed as a deduction under S. 10 
(2) (ix). and the amount recovered under the insurance policy 
treated as profits in the year of receipt. Premia paid for the 
insurance of lives of employees for their benefit and not for that 
of the employer will stand on the same footing as a bonus or 
salary. 

Insurance against accidents to employees— 

Premia paid for such insurances as well as insurances 
against compensations under the Workmen’s Compensation Act 
should ail be dealt with evidently under section 10 (2) (ix), and 
not under this clause. 

(v) in respect 'of current repairs to such buildings, 
machinery, plant, or furniture, the amount paid on account 
thereof ; 

Previous Law— 

The word ‘ furniture ’ was added in 1922. 

Repairs — 

This is a word Avith an indefinite connotation. It ordinarily 
means “ to make good defects including renewal where that is 
necessary.” It Avill include patching, Avhere patching is reason- 
ably practicable and “ where it is not you must put in a new 
piece. But ‘repairs’ do not connote a total reeonstruction.- 
“ An agreement to keep ‘ in repair ’ a house oxit of repair means 
that the contracting party is first of all to put it in good repair having 
regard to its age and its class — a house in ISpital-flelds would not be 
repaired in the same style as one in Grosvenor Square — and (semble) 
you are to take into consideration the condition of the premises at the 
time of the contract.”® (Stroud-.) 

Current — 

The meaning of the word ‘ current ’ is not clear. It ob- 
viously means such repairs as can be fairly treated as current, 
■i'.e., not being ‘ capital.’ In that view it hardly adds to the con- 
notation of the word ‘ repairs as this word can never inelude 
total construction or reconstruction on such a large scale as to 
make it ‘ capital ’ expenditure. The construction of the word 
‘ current ’ as equivalent to ‘ I’ecurrent ’ avouM also lead to the 
same result. 

; (1) Per Lord Blackburn, IngUs v, BtMreg, ^ A, C. 532. 

, (2) S. V. Epsom.. ■. ' , ' 

(3) Stmileg v. Toiogooi, 6 L. J. P. 129, 
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The question whether expenditure in a shipowner’s busi- 
ness is current as opposed to capital must essentially be one of 
degree and therefore one of fact. To elucidate the problem, a 
number of outside considerations have to be taken into account 
in addition to the materials provided by the assessee, e.g., local 
conditions, the ordinary life of the type of boats used by the 
assessee and the normal cost of keeping them in serviceable con- 
dition. The assessee cannot neglect to provide the Income-tax 
OfBcer with the information that is necessary and then take ad- 
vantage of his own negligence to plead that the Income-tax Offi- 
cer’s conclusions are based on insufficient evidence.’^ 

Eepairs — Question of fact — 

Whether ‘ repairs ’ aice I’eally ‘ repairs ’ or constitute re- 
placement of capital assets is a question of degree; and like all 
questions of degree, a question of fact.“ It is also a matter de- 
pending to some extent on Accountancy and business usage and 
in this view also a question of fact.^ 

Such buildings, etc.,— 

That is, buildings, etc., used for the purpose of the busi- 
ness- As to what is meant by this qualification, see notes under 
section 10 (2) (w). 

(vi) in respect of depreciation of such buildings, 
machinery, plant, or furniture being the property of the 
assessee, a sum equivalent to such percentage on the 
original cost thereof to the assessee as may in any case 
or class of cases be prescribed ; 

Provided that — . 

(a) the prescribed particulars have been duly fur- 
nished ; 

(b) where full effect cannot be given to any such 
allowance in any year owing to there being no profits or 
gains chargeable for that year, or owing to the profits or 
gains chargeable being less than the allowance, the allow- 
ance or part of the allowance to which effect has not been 
given, as the case may be, shall be adde d to the amount 

(1) Mamamtha McMi v. Commissioner of Income-tax, 6 Bang. 175. 

(S) Stuhhs r. Cooper, 10 Tax Oas^s 29 {C.A.) 373; Currie v. Inlomd Bevenm 
Commksiomrs, (1921) 2 K.B, 333 (C.A.).,; 

(3) WmstU md lohmton v, CommisMoners of Inland Mcvmiue, 4 A.TC. 89, 
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Class of buildings, machinery, plant or furniture. Rate. 


Percentage 
on prime 
cost, 

Sewing machines for canvas or leather . . I2| 

Motor cars used solely for the purpose of busi- IS 
ness. Indigenous sugarcane crashers (Kohlus or 
Belnas). 

Motor taxis, motor lorries and motor buses . 20 i 

3. Elcctrii'iii 3 iachinery — | 

{a) Batteries ....... 15 j 

(/;) Other electrical machinery, including electri- 71 

cal generators, motors (other than tramway 
motors), switchgear and instruments, trans- 
formers and other stationary plant and waring 
and fittings of electric light and fan installa- 
tions. 

(c.) Underground cables and wires .... 6 

id) Overhead cables and wires .... 2i 

.}, Hydr$-Elc£tric concerns — 

Hydraulic works, pipe lines, sluices and all other 23 

items not otherwise provided for in this statement. 

5. Electric tniftrd'ayc — 

Permanent way ,, 

ia) Not exceeding 50,000 car miles per mile of 6^ 

track per annum 

i^b') Exceeding 50,000 and not exceeding 75,000 7 ~ 

car miles per mile of track per annum. ^ 

(tr j Exceeding 75,000 and not exceeding 125,000 8;} 

car miles per mile of track per annum 


Cars — car trucks, car bodies, electrical equipment 
and motors 

General plant, machinery and tools 
6 , Mineral Oil Companies^ 

(1 ) Boilers 

(2) Prime movers 

(3) Process plant 

B. Field operations-— " 
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machinery, plant or furniture. ' 

Rate. 

Remarks. 

F 

'ercentage on 
prime cost. 


plant 



the following items — 



ground — Ail to be charged to revenue. 

- 


ground— (dj) Portable boilers, drilling 

25 


is, well-head tank, rigs, etc. 



Storage tanks 

10 


lines — 



(/) Fixed boilers 

10 


(«) Prime movers 



{in') Pipe line 

10 

■ 

1 


** j 

land— 

5 ■ I 

4 1 


Steamers (over 120 it. in length) 

S 

i 

1 

Steamers including cargo launches (120 ft. in 

6 

! 

and under) 


1 

Tug boats 

ih 


Iron or Steel flats for cargo, etc. .. 

5 


Wooden cargo boats up to 50 tons capacity 

10 


Wooden cargo boats over 50 tons capacity . . 

■' 7I ■ 


and Quarries — ' 



Railway siding* (excluding rails; 

■ S 

*.Depreciation on 

Shafts 

S : 

rails used for tram- 

Inclines* 

5 

ways and sidings, and 

Tramways on the surface* (excluding rails) .. 

10 

in inclines where the 
rails are the property 
of the assessee, is 
allowed at 10 per 
cent, under item 2 
above (plant used in 
connection with Mines 
and Quarries) in addi- 
tion to any deprecia- 
tion allowance on the 
cost of constructing 
the tramways sidings 
or inclines. 
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Rule 9. — For the purpose of obtaiiiing an allowa: 
predation under proviso (a) to section 10 (2) (ri)of 
assessee shall furnish particulars to the Income-tax 
following form : — 
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-o iJx 
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flj ^ i2 

»-*5x 

CO .<-< 

Q J5S 


I declare that to the best of my 

and belief the buildings, machinery, plant and furniture 
ed in column 1 of the above statement were the proper 

during the year ended and that the 

entei’ed in the statement are correct and complete. 
Place Signature 

Date Designation 


Allowances in respect of Depreciation — 

[Section 10 (2) (ri).] — The allowances permissible 
this clause are prescribed in rule 8 and the information tha 
he furnished in order to obtain an allow^anee is set out in 
It is only the particular classes of buildings, machinery, pi 
furniture mentioned in rule 8 in respect of which the dej 
tiou allowance can be claimed, and the buildings, mach 
plant or furniture for wMch depreciation allo-\''^aa rf 
claimed must be used for the purposes of the particular' bi 
of which the profits or gains are being computed. No allo'^®^*^® 
can be claimed on aceoxmt of depreciation, for exampl^j o ' 
portion of a building which is used as a residence by tht ass(^®®®®' 
Ihirther, the buildings, etc., must be the property of theassd®*^®®' 
No allowance can be claimed if they are leased from ofiers ' 
Buildings belonging to the owner of a business ^nd 
by him in order to house his employees are buildings us| fo ^ 
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purpose of business if tlie omier charges no rent. If, however, 
rent is charged. Section 9 w^onld apply. 

The percentage allow^ance is on the original cost of the 
machinery, etc., to the assessee and not the original cost to a pre- 
vious ownier if it had been pui*chased from a previous owner. The 
rates of depreciation allowance fixed in rule 8 are fixed rates for the 
whole of India. Depreciation at those rates must be allowed each 
year when there are sufficient profits, and only the excess of the de- 
preciation allowance over profits can be carried forward from year 
to year until absorbed, and this practice must be followed whe- 
ther the depreciation allowmnee is adjusted in the accounts of the 
assessee or not and irrespective of the amount shown in the 
accounts. It is for this reason that in the form of returns of 
income prescribed in rules 18 and 19 any amounts entered in the 
accounts of an assessee for the depreciation of any of the assets 
of the business must be wmitten back as the amount allowed for 
income-tax purposes is the amount prescribed in the rules and 
not the amount entered in the books of the assessee. The words 
“ No profits or gains ” in proviso (b) to Sub-section 2 (vi) mean 
“ No profits or gains of the particular business of which the 
financial results are being computed.” That is to say, if an asses- 
see owms twm businesses A and B, and the profits or gains of busi- 
ness A are insufficient to cover the full depreciation admissible 
on the machinery, etc., used for the purposes of business A, excess 
depreciation cannot be set off against the profits of business B, 
still less against income, profits or gains falling under any other 
‘ head ’. The effect of the express provision in proviso (5) in 
clause {vi) of Sub-section (2) of Section 10 is that an excess of 
the depreciation allowance over the profits or gains, etc., does not 
involve a “ loss of profits or gains ” within the meaning of Sub- 
section (i) of Section 24, but merely the non-payment of an ad- 
missible allowance — for which non-payment a specific remedy is 
afforded by the proviso just mentioned. 

This clause provides for the depreciation of furniture, but 
it may not suit the convenience of particular traders to ask that 
a depreciation account should be kept up for petty items of furni^ 
ture and a depreciation allowance on account of furniture should, 
therefore, be granted only in cases in w^hieh it is asked for, in 
which event the cost of replacement should not bO' allowed ; where 
such depreciation allowance is hot asked for, the cost of replace- 
ment should be allowed in the year ih which the furniture is 
replaced. • ■ y' ■ ■' 
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Whatever depreciation allovranees are granted, it will be ne- 
cessary to maintain an account showing the oiiginal cost to the 
assessee of the plant, the amount of the annual allowance, the 
amount of the allowances already granted and the balance still 
to be allow’-ed. 

The percentage allowance fixed in the rule for the perma- 
nent way of electric tramways only covers cases Avhere the num- 
ber of car miles per mile of track does not exceed 125,000 car 
miles per annum. Where the number of ear miles per mile of 
track per annum exceeds 125,000, special terms will have to be 
made in each case. Similarly -special consideration should be 
given to each case wdiere there are special circumstances such as 
exceptional gradients, the compulsory use of wmod paving, etc., 
tending to show that the car mileage does not fairly represent 
the wear and tear of the track. The cost of renewing concrete 
foundations should be allowed as a trading expense as and w^en 
incurred, provided that, if the renewed foundations are an im- 
provement on the old ones, so much of the cost of the renew^ed 
foundations as represents such improvement should not be 
admitted as a trading expense. Amounts received, for the old 
materials, Avhenever renewals are effected, should be credited 
against the cost of the renewals, and if the old materials are not 
disposed of at the time or are used for other purposes, their 
estimated vi^lue should be deducted, subject to adjustment if 
necessary, as and w^hen the old materials are disposed of. The 
percentages fixed for the depreciation of the permanent w^ay are 
based upon the estimated life of a track from a consideration of 
the number of car miles per mile of track, and consequently 
these percentages may vary in connection with the same under- 
taking. It must be- clearly understood that the revision of the 
life of a track need not necessarily be deferred till the w-hole 
track is renewed, because it may become clear before that date 
that revision is necessary either in the direction of increasing 
or decreasing the average life. As regards the rate for general 
plant, machinery and tools, all other plant and machinery includ- 
ing workshop tools but excluding loose implements, office furni- 
ture and small articles which require frequent renewals (expen- 
diture on which is allowed as a business expense against revenue), 
should, be lumped together and the rate of 5 per cent, deprecia- 
tion, should be allowed thereon in addition to the cost of repairs. 
No .depreciation should be allowed on overhead equipment, i.e., 
trolley wires and connections : all expenditure on maintenance and 
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renewals slioulcl be charged as working expenses, as and when 
incurred. 

The item “Below ground — All to be charged to revenue” 
in exception (1) under item 6 (Mineral oil companies )_B. (Field 
operations), in Rule 8 means that on the plant in question (pipes, 
etc.) below ground, depreciation is to be allowed at 100 per cent., 
so that if the profits are insufficient in any year to allow of the 
full 100 per cent., being written otf against them, the balance can 
be carried forward, under proviso (b) to section 10 (2) (vi) ot 
the Act to subsequent years. 

Ro depreciation allowances are granted to railways on 
account of depreciation of their rolling stock as renewal charges 
are allowed as a business deduction. 

As stated in paragraph 37 no allowance can be made on 
account of the depreciation of the assets of a business other than 
the particular items mentioned in this sub-clause and in rule 8. 
No depreciation allowance, for example, is permissible to provide 
for the amortization of capital sums paid on account of the 
purchase of the lease of a mine or for the depreciation of wasting 
assets such as coal. Depreciation allowances should, however, be 
allowed for sinking shafts, tramways and sidings in coal naines, 
Avhich are included in the term “plant”. 

Shares and securities held as part of the capital of a busi- 
ness should be similarly dealt with. So long as shares or securi- 
ties continue to be held by a company, firm or individual as part 
of his or its capital, any depreciation or appreciation in their 
market value is outside the scope of the Income-tax Act; and 
similarly, when the value of shares and securities so held (for 
example, the securities constituting the reserve fund of a bank or 
other company) is realised, the transaction is a capital transaction, 
and no account should be taken for income-tax jiurposes of any 
profit or loss resulting from the sale. On the other hand, where 
an individual, company or firm habitually uses part of his or its 
resources in the purchase of securities or shares with a view to 
obtaining profit on their sale and the subsequent reinvestment of 
the proceeds, the individual, company or firm is, in altering his 
or its investments, carrying on a trade for the sake of obtaining 
profit therefrom, and the profits secured or losses incurred are 
trade profits orsi, losses which must be taken into account in de- 
termining the assessment to income-tax. It will, therefore, 
always be a question of fact to be decided on the merits of each 
case whether the changes in investment are of sufficiently syste- 
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matic a cliai’acter to constitute tte exercise of a trade, but if 
they are, the profits therefrom are liable to assessment, and an 
allowance must be made for any losses in calculating the amount 
of tax payable. {Income-tax Manual, 

Previous law— 

i The word ‘furniture’ was added in 1922. Under the 1918 
Act the rates of depreciation were maxima; now they are fixed 
rates. Also under the 1918 Act no depreciation could be claimed 
unless it had been debited in the accounts. Also the 1918 Act 
only provided that the balance of unadjusted depreciation could 
be added to the allowance for the.next year or years but did not 
clearly permit its being carried forward indefinitely until adjusted. 

Depreciation — Meaning' of 

There is no definition of ‘depreciation’. The word is 
actually used in practice by Accountants in varying senses, often 
including even obsolescence. Eecent usage, however, confines the 
word to the sense of wear and tear, and of this only that portion 
which cannot be made good by repairs. That is to say, deprecia- 
tion represents the insidious and irreparable decay of the plant 
or machinery, obsolescence being used to signify the unsuitability 
of a machine or plant on account of its being out of date. 

‘Such’ building’s — 

That is, those used for the purpose of the business. See 
aiotes under section 10 (2) {iv). 

Law in the United Kingdom — 

In the United Kingdom law an allowance is made repre- 
senting “the diminished value by reason of wear and tear during 
the year”. This expression may mean on the one hand that no 
loss by depreciation may be allowed unless expenditure has been 
incurred in making it good . by repairs. On the other hand it 
may mean that after all damage by wear and tear has been made 
good by repairs, short of renewal, a further allowance may be 
made in respect of the imperceptible and irremediable deteriora- 
tion dite to age. That is to say, besides allo'wing for cost of 
repairs, allowance should also be made to an extent that should 
permit of the setting aside out of profits, of sums sufficient to 
provide funds to replace the instrument when by^reason of phy- 
sical deterioration through age it should cease to be worth 
repairing. ! 

' In the Caledonian Railway Company v. Bdmks^ the Scottish 
Court held that the depreciation aHowanee was “for diminished 
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value as a means of earning income and not as a saleable subject” 
and lield that no allowance could be claimed on newly added rolling 
stock which had not required any repair. 'As the law stands in the 
United Kingdom, the allowance for depreciation is determined 
entirely at the discretion of the Commissioners. In practice, how- 
ever, standard rates of depreciation have been fixed in most cases 
by the Board of Inland Revenue for the g-uidance of the General 
and Special Commissioners. Though the courts cannot interfere 
with the adequacy or otherwise of the rates, there is provision 
for the question to be referred to a Board of Referees if the 
representatives of a particular trade desire it [Rule 6 (7) of 
Cases I and II of Schedule D]. 

Even in the United Kingdom where the allowance for 
depreciation is in the discretion of the Commissioners, the system 
of allowing the actual cost of Repairs and Renewals instead of a 
provision for wear and tear is of doubtful legal validity, and 
rests on the mutual consent of the Crown and the assessee and 
the convenience that it affords both. In India also, to the ex- 
tent that such practice is followed, it is outside the law. Under 
the law, a fixed allowance prescribed by the Rules has to be 
given, which has nothing to do with the actual expenditure on 
Renewals. See however notification under section 60 permitting 
Railways and Tramways to claim at their option the actual cost 
of Renewals and Replacements. 

Depreciation— Computation of — 

The original block of machinery, and each block constitut- 
ed by a year’s additions, should be treated as separate units on 
each of which depreciation should run independently so that block 
after block in chronological order is eliminated, each after its 
full value is written off, from the original cost on which deprecia- 
tion is based. 

Onus of proof — 

Unless the prescribed particulars (See Rule 9) have been 
furnished to the Income-tax Officer no depreciation can be claimed. 
The onus of proof as to the correctness of the particulars furnished 
will, as in almost everything else, rest upon the assessee. De- 
preciation allo-wances being on a percentage basis, the assessee 
should furnish the prime cost of each item.^ 

Concerns newly assessed — ^Accumulated depreciation — 

When a concern that has been in existence for some years, 
becomes liable to income-tax for the first time, depreciation 

(1) Mammiatha ^eddUiT y, of lncome4ax^ 0 Bsng. 175. 
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should apparently be allowed not with reference to the value of 
the plant, etc., on the date on whieh it so becomes liable, but 
with reference to the original cost of the plant, etc., to the asses- 
see. The latter cost would ordinarily be higher than the value 
at the time the concern became liable to income-tax. Such con- 
cerns could not, however, claim the benefit of accumulated depre- 
ciation under the proviso to section 10 (I’i), since the proviso clear- 
ly contemplates that the income was taxed in previous years. Cases 
of this Mnd can, however, seldom arise. 

Additions to plant during the year— 

The law is silent as to the extent to which depreciation 
is to be allowed in respect of additions during the previous year. 
In the absence of any express provision to the contrary, the 
assessee is probably entitled to depreciation for the whole year. 

Buildings let to employees — 

Depreciation should be allowed on buildings used for the 
purpose of the business. Whether they are so used or not is a 
question of fact. It is a reasonable presumption that they are, 
if they are let out without rent to employees. If rent is paid, it 
vdll depend on the facts of the case how far the buildings are used 
for the purpose of the business. If they are not so used, section 9 
applies. 

TJnabsorbed depreciation — Set-off between different businesses — 

Not only is a set-off of unabsorbed depreciation inadmissible 
against other sources of income under section 24, but it is also in- 
admissible as between different businesses. Though “any busi- 
ness” as used in section 10 (1) comprehends each and every busi- 
ness carried on by the assessee, it evidently refers to each business 
separately. The eompi\tation of the profits of each business has 
to be made separately. The unabsorbed depreciation of each 
business should be carried forward to the next year. 

Profits earned partly outside British India — ^Depreciation — How 

computed — 

In respect of assessees with profits accruing partly in 
British India and partly outside, the problem of depreciation is 
somewhat complicated. If the assessee furnishes annual accounts 
for the whole business, the second method of rule 33 could be 
applied. The ‘world-profits’ should evidently be calculated for 
the business under the Indian law, Ce.,- deductions not permitted 
in India but permitted in other countries should be added back and 
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deductions admissible in India allowed. On this ‘ world profits’ 
depreciation should be allowed aeeordiiig to the Indian law, e.g., 
allowance being made for unabsorbed depreciation of previous 

years, etc., and of the net income, the fraction — 

Total receipts. 

should be taken as the net taxable income in British India 
(without, of course, a further allowance for depreciation). 

The same arrangement also applies to obsolescence. 

This problem of depreciation and obsolescence is complicat- 
ed in respect of businesses like those of shipping companies. 
If the companies keep accounts not by the year but by ‘trips’, 
and the trade is entirely in Indian waters, the problem is simple. 
Otherwise some equitable method of computation has to be follow- 
ed, the law not making any explicit provisions as to the computa- 
tion. See. also paragraphs 84-A and 85 of the Income-tax Mamial, 

Bank — Securities held by — Depreciation of — 

A banking concern claimed, in computing its profits, to 
deduct the amount of depreciation of war bonds and securities 
belonging to it arrived at by comparing the market rates at the 
time of closing the accounts with the original price paid for the 
bonds. Held, that the deduction was inadmissible. 

Per Macleod, C. J. — “ From the gross income onty certain debits 
for depreciation are to be allowed, and this debit asked for by the Bank 
not being mentioned therein cannot be allowed. I think this was the 
obvious intention of the Legislature, since, while depreciation of maehin- 
ery, plant and buildings can easily be calculated as provided in the 
Act, it would be a very different matter to have to enter into such calcu- 
lations with regard to assets other than these. But this much is clear 
that if the profits of a business are to be calculated according to the 
legal definition of profits, that method of calculation must be continued 
from year to year, and an assessee would not be allowed to write down 
his assets in a year when mai’ket values had declined without writing 
them up when values had increased.”^ 

A bank claimed to deduct the depreciation in certain 
securities held by it on the ground that the securities represented 
money lent to Government just like money lent to the bank’s 
customers. As the bank held these securities not with the object 
of dealing with them as stock-in-trade from day to day in the 
ordinary course of business but as an emergency reserve in lieu 
of cash, it was held that the investments were part of the fixed 
Capital as distinguished from the floating Capital of the bank, and 


(1) lit re Tata Iniwtnal Ba%k, 1 L T, 0. 162, 
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that therefore the deduction on account of depreciation was in- 
admissible.’- M 

In Scottish Investment Trust Co. v. Forbes- it was held 
that the net profit made by an investment trust company 
during the year by realising investments at higher prices than 
they were bought for, should be taxed even though in the books 
this profit had been set off against the depreciation of other securi- 
ties which the company possessed. 

In all such cases, if the business of the Bank or Company 
was to trade or deal in shares or securities, such depreciation 
would be automatically allowed, inasmuch as the shares or securi- 
ties would be treated as stock-in-trade and valued at cost price or 
market price, whichever was lower. 

Machinery let— Depreciation on — 

It is a condition under this clause that the machinery, etc., 
should be the property of the assessee. It follows therefore that 
if the machinery, etc., are leased, the allowance cannot be claimed 
by the lessor because he does not carry on the business. Nor can 
the lessee who carries on the business, claim any allowance 
because the machinery, etc., are not his property— see, however, 
the case of Mangalagiri Factory cited infra. Under clause (5) of 
rule 6 under Cases I and II of Schedule D to the English Income- 
tax Act, the lessor, in a ease of this kind, would be entitled to an 
allowance on account of depreciation, if under the terms of the 
lease he was to maintain and restore the machinery, etc. Similarly, 
the lessee would be entitled to treat the machinery, etc., as his f 
own if under the lease he was to maintain and restore the machin- 
ery, etc. But it should be remembered that the allowance for 
‘wear and tear’ in the United Kingdom covers both depreciation 
and repairs, for which separate allowances are given in India. 

The allowance of obsolescence, however, stands on a different 
footing and should obviously go to the owmer or lessor in all cases, 
because a claim for obsolescence can occur only once in the life- 
time of the machinery, etc., and is not of a recurring nature ; nor 
can one ordinarily conceive of the burden of obsolescence falling 
upon the lessee. 

Machinery, etc. — ^Leased— Depreciation allowance — 

An English company had some foreign cold storage business 
which it carried on either directly or through subsidiary 

(1) Punjah Naiional.BanM tr Oommissio^^ of Income-tax, 2 I»TA 184, 
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companies. The foreign business was transferred to an American 
^ company for a term of years in consideration of certain annual 
pajnments to the subsidiary companies, whose shares the parent 
English company continued to oAvn, receiving dividends there- 
from. The American company also guaranteed sums necessary 
to meet the fixed charges of the English company and maintain its 
dividends. The premises, machinery and plant of the foreign busi- 
ness remained the property of the English company, but they 
were placed under the sole control of, and were used by, the 
American company for the purpose of carrying on the businesses 
as it thought fit.’ They were not demised or leased to the 
-*< American company, and no rent was payable for their use, but 
the American company was to keep them in proper repair and 
working order, save as regards all ordinary wear and tear and 
damage by fire. The English company claimed that, in taxing 
its profits, deductions should be allowed for the fire insurance 
premiums paid by it in respect of the premises, and for wear 
and tear of the machinery and plant, of the transferred business. 
Heidi, that the fire insurance premiums did not represent money 
wholly and exclusively laid out or expended for the purposes of 
the trade of the English company, that the machinery and plant 
in question was not used tor those purposes, and that the deduc- 
tions claimed were accordingly inadmissible. 

Per Pollock, M. R. — “. . . . it is not all money that is laid out 
by the subject but only money which is laid out, fii'st of all, for the pur- 
poses of the trade, and, secondly, laid out wholly and exclusively for the 
purposes of the trade, and unless the expense incurred can be brought 
within these words which are narrow words, the deductions cannot be 
allowed. It is quite plain that the intention of the Legislature was not 
to make a broad general rule that whatever a subject likes to expend in his 
business could be deducted but only such sums were to be allowed to which 
the character could be assigned that they had been wholly , and exclusively 
laid out for the purposes of the subject’s business The prin- 

ciple which is invoked is the principle, as I say, of the Usher’s Wiltshire 
Brewery Company, Limited,^ and I think it is important that one should 
just see what rule was intended to be laid down in that ease. Up to that 
ruling decision was the one in Brickwood & Co., Limited v. 
Reynolds.- The decision there was that the repairs which were executed 
by brewers to their tied houses in which their beer was sold could not be 
allowed as a deduction from the profits and gains of their trade in arriving 
at the true figure to be returned for the purposes of Income-tax, and what 
Lord Justice Smith said there vras this: It is true they incurred the ex- 
pense upon these tied houses and it is true in one sense they are useful 

(1) 6 Tax Oases 399. 

(2) (1898) 1 Q. B. at page 95 (3 Tax Oases 600). 
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to the trade in respect of 'which the return to Income-tax is made, but, he 
said, by doing the repairs to the tied houses they keep uji and foster the 
trade of the publican which is a wholly independent trade, wholly inde- 
pendent of the brewers’ trade, and he adds at the end of his judgment; 
the expense was incurred for many other things, one being the purposes 
of the trade of the publicans who occupy these houses. Brickwood 
Beyhbkfe therefore took the view that this sort of expenditure, inasmuch 
as it was expenditure which inured or might be considered to inure to the 
benefit of somebody else’s trade and not the trade of the subject maldng 
the return, inasmuch as that was the case, no deduction could be claimed 
successfully in respect of money expenditure for that sort of trade, a. 
trade which did not immediately concern the subject making the return. 

The House of Lords in Usher’s Wiltshire Brewery Compujiy, Limit- 
ed, overruled the ease of Brickivood v. Eeynolds, and they .said that the 
deduction may be allowed in cases where the payment or expenditure is 
incurred for the purposes of the trade of the subject that has made the 
return, and it does not matter that this payment may iniire to the benefit 
of somebody else, to the benefit of a third party; if it primarily inures 
and was incm-red and laid out for the purposes of the trade of the subject 
making the return, then it is within the clause relating to deduction. 

I think that it would be a very serious mistake and very mislead- 
ing if the principle of the Usher’s Wiltshire Brewery case was to be sup- 
posed to be this: if you can find that the expenditure has been made on 
commercial lines advantageously for the purpose of the business, if you 
are able to say that, then you are entitled to apply the rule in the Usher’s 
Wiltshire Brewery case and to secure any deduction. I do not think that 
rule was intended to be laid down so widely ; you would have to scrutinise 
the expenditure very narrowly to find out whether it was laid out for 
the purpose of the subject’s trade, and then ask the second question — was 
it laid out wholly for the subject’s trade and exclusively for his trade 

Plant — Leased by company — Depreciation on — 

In Commissioners of Income-tax v. Mangalagiri Sri 
Umamahesvara Gin and Rice Factory,^ the assessees, who •were 
a limited company, elected not to work their mill but to let it 
out to other persons who worked it. Reid by the Madras High 
Court that the assessees used the factory for the purpose of the 
business — not of working it but of leasing it — and that deduc- 
tion for depreciation was admissible. 

This decision is at first sight in conflict -ftith that In re 
Kaladan Suratee Basar Co,, etc.^ The ratio decidendi of the 
Madras ease is not clear but it' would seem that the High Court 


(1) Union CoW Storage Company, . v, Jones, 8 Tax Cases 738. 

(2) 2 1. T. 0. 251. ■ ,, ; .. , . 
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based theii* decision on the fact that the assessees were a com- 
pany and that the Articles of Association contemplated the mill 
being let out if the company did not want to work the mill — see 
particularly Krishnan, J.’s judgment. Perhaps also a distmc- 
tion is sought to be made between the letting of buildings and 
the letting of machinery and plant. The Court evidently did 
not contemplate that any assessee who let houses could claim to 
carry on the hiisiness of letting houses. 

The following portions in the judgment of Coutts Trotter, 
C. J., are however not clear : — 

“It seems to me that this is not an infrequent case of the same build- 
ing and its contents being taxable both in the ease of the lessors and the 
lessees. Different deductions will be allowable in the ease of the lessors 
and the lessees. The lessors as carrying on the business of letting a rice 
mill can justly deduct from their assessment any sum which is due to 
depreciation of the lettable value of the property by reason of wear and 
tear of machinery which falls upon them under the contract of lease. 
Similarly the lessees being taxable as carrying on the business o? rice- 
milling will be entitled to a deduction of such repairs as fall upon them 
under the lease. The Crown does not suffer from the fact that the parties 
can distribute the incidence of the liability for repairs as they choose, 
beeau.se only one total sum can be allowed as deduction ; if that principle 
be right, it answers the question raised by the case and it is not our 
function to apportion which deduction can be rightly claimed by the lessors 
and which by the lessees, which is a matter for the Commissioner to work 
out as a question of fact.” 

In the first place, it is not clear how the same building 
or its contents can come to be taxed in the hands of both the 
lessor and the lessee. The rent paid by the lessee is deducted 
from his taxable profits, and the lessee is not taxed on the rent. 
In the second place, ‘depreciation’ is a special allowance which 
permits capital losses to be spread over the revenue accounts; 
and it is not clear how the ‘depreciation’ allowance can be divid- 
ed between two persons one of whom is not the owmer, nor how 
a portion of it can be set off against the cost of ‘repairs’. In 
the third place, it is not one sum that the law allows as a deduc- 
tion. Unlike the United Kingdom law which allows a single sum 
for both repairs and depreciation the Indian law allows both 
‘repairs’ and ‘depreciation’ as deductions — ^for different objects 
altogether— the former for keeping up the machinery, etc., in 
working order and the latter to enable the owuier to replace the 
machinery, etc., when, they are eventually worn out. ‘Eepairs’ 
will be allowed under clause (v), irrespective of the ownership, 
if the machinery, etc,, are u^ed for the business taxed; and de- 
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preciatioii will be allowed if (1) the machineiw, etc., are iised 
for the business of the assessee, and (2) the assessee owns them. 

Harbour — Silting up— Clearance of — 

A Harbour Board charged by statute with the duty of 
maintaining a harbour, which included a part of a river bed 
deepened to give access to ships, claimed to deduct as ‘‘wear and 
tear of machinery and plant” or ‘repairs to premises’, expenses 
incurred in dredging out accumulated silt. Held, that (o) the 
harbour was not ‘plant or machinery’ nor was the silting “wear 
and tear”; (&) if the expenditure incurred on removing the silt 
was admissible at all as expenditure “on repairs of premises”, 
it should be deducted from profits in the year actually incurred, 
and no part of it could be set off against earnings in other years. 

Per the Lord President . — “A Harbour bed is neither plant nor 
machinery. Nor is silt “wear and tear” . . . . Next the deduction 

was sought to be .iustified as “ Repairs on premises.” For my part and 
speaking for myself alone I am equally unable to accept that view. Ac- 
cording to the ordinary use of language, and we are not dealing here 
with technical phraseology, to dredge out silt from a harbour cannot be 
aeciu’ately or even intelligibly described as making ‘ repairs on premises.’ 
The Revenue however considered that the oiitlay was “applicable to main- 
tenance.”^ 

In India, of course, an exact case of this kind could not 
arise, as harbour boards are ‘local authorities’ and therefore 
exempt under section 4 (3) (iii). But the principle underlying 
the decision can be applied to docking companies, etc. In this 
ease of the Dumharto-n Board, the Crovui Avas prepared to con- 
cede that the expenditure in qxtestion could be charged to revenue, 
and the Court did not therefore give a decision, though the Lord 
President said, 

“It was .... plainly capital expenditure just as much as 
the cost of originally making the harbour.” 

In India, a dock would not be assessed as ‘property’ but 
under ‘Business’, whereas in the United Kingdom the tax would 
be under Schedule A roughly corresponding to our ‘property’ in 
section 6. 

Railway— Renewals allowed— No further depreciation admissible— 

In the case cited below, the Commissioners refused to 
grant an allowance for depreciation, on the ground that there 
was no diminution of value .on account of wear and tear, the 
sums allowed in respect of repairs and renewals having been 


(1) B'umharton Sarhour Cote f 7 Tas Oases 147* 
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sufficient to meet the loss by wear and tear. They also refused 
to grant any allowance under the section for depreeiation of new 
])kut which had not yet been in need of repair. The decision of 
the Commissioners was confirmed. 

Per Lord Gifford.— ‘The Company cannot get deduction for dete- 
rioration tAviee over, first by deducting the actual expense of repair and 
reneAval, and then by deducting an additional estimate for the same thing. 
Nor AAuli it do, as the RailAA’ay Company urge, to make a distinction be- 
tAveen old and neAv plant, and to deal AA’ith the old plant in one "way and 
Avith the ncAA- in another. I think the same principle must be applied to 
both.”! 

In this case it Avas obAoously open to the Crown to have 
disalloAA'ed the deduction on account of reneAA’-als and allowed a 
deduction for wear and tear, but the ReA^enue, evidently as a 
matter of convenience, both to the assessee and to the Revenue, 
allowed the cost of reneAvals as a deduction. 

Tramways — ^Renewals allowed — No further depreciation admissible — 

The London County Council acquired some horse tram- 
Avays, and reconstructed them for electric traffic. At the time of 
reconstruction only a part of the track Avas completely Avorn out, 
the average unexhausted life of the horse rails replaced being 
eight years. Under an arrangement agreed to by the OroAvn and 
the Council it had been the practice to alloAv as a deduction from 
profits the cost of the actual reneAvals in each year. The Coun- 
cil claimed that the deduction, under the practice, should not be 
restricted to the cost of rencAAml of the rails AAholly exhausted 
(as conceded by the OroAAOi), but should include an alloAvance for 
the partial exhaustion of the remainder of the track Avhich had 
been reconstructed. Failing this they asked that the assessment 
should be amended by alloAAung the depreciation during the year. 
Held, that no question of laAv Avas involved, that, accepting the 
l)ractice, the Council Avere not entitled to more than an allowance 
for renoAval of the lines Avhich had been completely Avorn out, and 
that they Avere not entitled to have the case reheard on a differut 
principle." 

Depreciation— Interest should be ignored— 

A company oAvned a fleet of passenger and cargo steamers, 
and Avas assessed to income-tax on the profit earned less a deduc- 
tion for depreciation. In fixing the deduction, the Commissioners 


(1) Caledonimi Bailway Company Brnhs, 1 Tax Oases 487. 

(2) London County 5 Tax Cases 383. 
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took into account an assumption that the sum annually j 
allowed might he so invested as to produce interest at 3 per cent. ^ 
per annum. Held, that the Commissioners were not entitled to 
make any deduction from the sum representing the wear and tear 
on account of any interest that might be earned on the sums 
allowed.^ 

This question cannot arise in India, as the rates of deprecia- 
tion are by Rules. 

Stallion — Depreciation— Inadmissible — 

The assessee oAvned two stallions at stud and Avas asses- 
sed in respect of the profits from the stallion fees. He contend- 
ed that in the computation of these profits for income-tax pur- 
poses he was entitled to a deduction by reason of the diminished 
value of the stallions year by year. Held, that the claim could 
not be alloAved. 

Per Bowlatt, J . — “ Noav those Avords authorise such deduction as 
the Commissioners may think just and reasonable as representing the 
diminished value by reason of Avear and tear during the year of any 
machinery or plant. I do not knoA\’ Avhether a horse used for traction 
comes within that or Avhether it does not, but I am clearly of opinion that 
the diminished value of a breeding animal, merely due to the fact that 
having lived a year it is a year nearer its end . . . . is not Avithin 

this section. You need not take only the ease of an animal, you may 
take the case of the value of a jjrolific tree. Y'di have here an article 
Avhieh you are not Aveai’ing out by use. You haA’-e got an article Avhether 
it be an animal or a vegetable article the life of Avhich is only a limited 
term of years. As the years go on you take the produce and the reproduc- 
tion of the animal, or the tree or whatever it is, dies or is killed because 
it is no longer Avorth keeping. That diminished value, by the efflux of 
time .... does not seem to be diminished value by reason of AA’ear 
and tear; it is simply diminished value because you hav^e inA'ested your 
money in a source of pi’oduetion AA’hich is a AAmsting source of production.”- 

(vii) in respect of any machinery or plant which, in 
consequence of its having become obsolete, has been sold 
or discarded? the difference between the original cost to 
the assessee of the machinery or plant as reduced by the 
aggregate of the allowances made in respect of deprecia- 
tion under clause (vi) or any Act repealed hereby, or the 

(1) Leith f Hull, and Eamhmg Stmm Facket Company Mus grave, 4 Tax 

Cas^B 80. 

(2) Earl of Derby v. 6 Tax Cases 065. 
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Indian Income-tax Act, 1886, and the amount for which 
^ the machinery or plant is actually sold, or its scrap value ; 

Business — Obsolescence allowances— 

Section 10 {'2) (vH ). — It must l>e particularly noted that the 
allowances under this clause can only be given where the machi- 
nery or plant becomes obsolete. Where machinery or plant is 
sold for reasons other than that it has become obsolete, no allow- 
ance can be given. Where a machine is sold no allowance can 
be given if the facts present evidence that the machine is not 
obsolete. 

The amount allowed for obsolescence is, again, calculated 
upon the original cost Jo the o ivner. The amount to be given is 
the amount of such original cost to the owuier as reduced by the 
depreciation allowances under clause (vi) and the amount for 
which the machine is actually sold or its scrap value. For 
example, a machine costing Es. 10,000 on which a depreciation 
allowance of ten per cent, of the original cost is admissible is sold 
after 5 years for Es. 2,000. The original owner gets Es. 5,000 
for depreciation and nothing for obsolescence as the machine is 
not scrapped or sold on account of obsolescence. The second 
owner gets also an allowance at the rate of ten per cent., and as 
the cost of the machine to him w'as Es. 2,000, his annual allow- 
ance is Es. 200. If owing to its becoming out of date the machine 
is scrapped as useless after three years, then in the year in w^'Mch 
it is so scrapped, the second ownier can claim Es. 1,400 for obsoles- 
1 ,^ eence. No allowance for obsolescence is obviously permissible 
if the machine lasts 10 years or more. {Income-tax Manual, 
para, 44.) 

Note that the allowance applies only to machinery and plant. 
Law in the United Kingdom — 

For quite a long time there \vas no provision in the 
English law permitting a deduction for obsolescence; and the 
earlier English decisions disallowing claims for obsolescence are 
now obsolete. The law at present is pi’actically the same as in 
this country except that obsolescence can be claimed in respect 
of plant and machinery used in a profession — see notes under 
Section 11. 

The words “in consequence of its having become obsolete’* 
were inserted before “sold .or discarded”, in 1922. Formerly 
the expression was “has been sold or discarded as obsolete.” 
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And in Secretary, Board of Bevemie, Madras v. S. B. M. A. B. 
Bamanathan Ghettiarf it was contended on behalf of the assessee 
that the words “as obsolete” governed only ‘ discarded ’ and 
not ‘sold’ and that a loss on account of sale otherwise than for 
obsolescence should be allowed as a deduction. The Court did 
not admit the contention. It held that, as the statute was punctua- 
ted, it was open to it to take punctuation marks into account, 
and that the absence of a comma after ‘sold’ made it clear that 
the words “as obsolete” governed both “sold” and “discarded.” 
Besides, the provision for only one kind of capital loss would 
have been queer in a statute which ignores both capital profits 
and capital losses throughout. The present wording of the sec- 
tion, it will be seen, removes the ambiguity. 

Saleable but not sold— When claim arises — 

In respect of machinery and plant discarded but not sold, 
the claim for obsolescence can be allowed only in the accounting 
year in which the machinei’y or plant is discarded." The claim 
will be allowed on the basis of scrap value. But if such a claim 
is not made in the accounting year in which the plant or maeliinery 
is discarded, the claim will nevertheless be admissible if and when 
the plant or machinery is sold. In that case also the claim can 
only be made in the accounting year in which the sale takes place. 
If an assessee has been given the allowance on the basis of scrap 
value and afterwards, i.e., in a later year, gets a better price than 
the scrap value, he cannot, presumably, be taxed on the difference 
between such price and the scraj) value on which obsolescence 
allowance was originally given by the Income-tax Officer. 

Buildings — 

No obsolescence allowance is admissible for buildings, nor 
indeed for anything except plant and machinery. 

Law Books — Obsolescence claim— 

In Daphne v. Shawf Mr. Justice Bowlatt held that law 
books were not ‘plant’ and disallowed a claim for deduction in 
respect of their becoming decayed or obsolete. 

“I cannot bring myself to say that such books as these ijeople use 
to consult are ‘ i)lant.’ It is impossible to define what is meant by ‘ plant 
and machinery. ’ It conjures up before the mind something clear in out- 
line at any rate ; it means apparatus, alive or dead, stationary or movable, 
to achieve the operations which a person wants to achieve in his voca- 
tion.” 


(1) 1 I. T..C. 244. ■ ■ , 

(2) Sadha Eislten # Sons v. Comnissioncr of ,lmoine4as, imreported. 

(3) 62 L. J. N. S. (jour.) 821. ' ' 
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Obsolescence— Question of fact — 

Obsolescence is a question of fact to be determined entire- 
ly by the income-tax authorities. Whether the machinery has 
in fact become obsolete on account of subsequent improvements 
in the business and whether it was really sold or discarded for 
this reason are obviously questions of fact. See Secretary, 
Board, of Bevenue, Madras v. S.R.M.A.R. Ramanat'han Chettiard 

Destruction — Not obsolescence — 

Loss due to destruction, whether accidental or otherwise, is 
not obsolescence.^ Obsolete machinery means machinery which, 
though it is able to perform its function, has become in common 
parlance out of date and performs its function so indifferently or 
at such a cost that a prudent man, instead of continuing to use 
such machinery, would discard it and instal more modern and 
more labour-saving machinery. 

For a thing to become obsolete it is not necessary that 
it should be worn out ; nor that it should not be useful to other 
people in the same business who are less progressive in their 
methods. Gn the other hand, merely because a person wants 
better plant and machinery, not because his old plant, etc., had 
been superseded by improvements, but because he wants some- 
thing better than his competitors have, it cannot be said that the 
plant is obsolete. The question of obsolescence is therefore one 
of degree and consequently a question of fact.® 

Obsolescence — Change of business — Inadmissible — 

A claim for ‘obsolescence’ can arise only if the machinery 
becomes unsuitable or out of date for the purpose for which it 
was originally intended. It cannot be allowed if machinery is 
discarded owing to a change in the character of the business, 
e-g., a munition factory adapting itself to ordinary engineer- 
ing work. Malony, G. J., said that the word ‘obsolete’ meant — 
“ out of use, of a discarded type or fashion for the particular pur- 
pose for which it was intended, and cannot apply to a ease where the 
machinery remains suitable but there is no occasion for its use.” 

Samuel, J., said th^t the word means : 

“ worn out, degenerated or out of date as machinery for the pur- 
poses for which it was originally installed.”^ 


(1) 1 I. T. 0. 244. 

(2) OovMfnAssiouGY of J^ico^uc-tuss, -^^dTUS v. Motiati- 2 I. T. C. 107 & 294. 

(3) South MetropoUUn 6as Co. v. DaM, 6 A. T. 0. 98.3. 

(4) Mmns # Co. v. Philips, 4 A. T. 0. 620. 
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(vli-a ) in respect of animals which have been used for ^ 
the purposes of the business otherwise than as stock in 
trade and have died or become permanently useless for such 
purposes, the difference between the original cost to the 
aSsessee of the animals and the amount, if any, realised in 
respect of the carcasses or animals. 

History — 

The clause was inserted by Act III of 1928. It is doubt- 
ful if draught animals and other livestock are ‘plant ’ — see Earl 
of Derby v. Ayhner^ set out under section 10 (2) (ti) ; but they 'r 
are analogous to ‘plant’ and it was therefore thought desirable 
to give some concession in respect of them. In the Bill as pub- 
lished, the allowance was proposed only in respect of animals 
replaced because of death or disablement and to the extent of 
the difference between the original cost to the assessee and the 
value of the carcasses or the discarded animals. But the clause 
as passed by the Legislature makes the allowance independent 
of replacement. Also the word ‘realised’ was substituted for 
“realised or realisable” in the original Bill. 

(viii) any sums paid on account of land-revenue, 
local rates or municipal taxes in respect of such part of 
the premises as is used for the purposes of the business ; 

Allowance on account of rates or taxes — 

Section 10 (2) {viii ) — ^The allowance under this clause 
covers only the land revenue and local rates or municipal taxes 
paid in respect of the portion of the premises used for the pur- 
poses of the business. In assessing income from business, a 
local rate or tax w’hich is payable irrespective of whether profits 
are made or not, should be treated as expenditure incurred solely 
for the purpose of earning profits or gains wdthin the meaning 
of section 10 (2) {ix) if the rate or tax is not an admissible 
deduction under section 10 (2) (viii). No allowance can be given 
on account of any other rates or taxes whatsoever. All rates and 
taxes, therefore, whether levied on the profits of a business or 
charged on the proprietor of a business in respect of anything 
other than the actual portion of the premises used for the purposes 
of the business, must be disallowed. (Income-tax Manual, 
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(See also notes under section 12.) 

Sir George Lowndes pointed out in 1918 (when the then Act 

was discussed in the Legislative Coiuieil) : 

“Municipal taxes ai’e a purely personal expense. You may have 
a house with water laid on, municipal water, and if you pay rates for it, 
that is paying for something in addition to the house. Supposing you 
have no water laid on, you have to provide it otherwise. The man who 
gets water from a Municipality will be allowed the municipal tax; the 
other, who does not get it, will receive no allowance. As far as I can 
understand it, that is what m3’^ honourable friend means. It is almost an 
absurdity. These local rates are just like personal expenses, for which 
we do not allow abatement of income-tax. They are like the expenses 
for servants, motor ears, clothes, or anjihing of that sort. Expenditure 
on such things as nuinicipal scavenging, ete., are treated as purelj’- personal 
expenses and are not alhwved in England. We do not propose to allow 
it out here.” 

There is a distinct rule under Schedule D in the English Act 
prohibiting the deduction of personal expenses. 

Deductions on account of taxes paid — 

No deduction is permissible in computing the income, profits 
or gains on account of any taxes or rates paid in respect of such 
income, profits or gains except that a local rate or tax which is 
payable irrespective of whether profits are made or not (see 
para. 45) is to be allowed as deduction from income from busi- 
ness. Section 10 (2) (viii) of the Act allows as a dednction 
from business profits sums paid on account of land revenue, local 
rates or municipal taxes in respect of premises used for the pur- 
poses of a business. This specific provision has been inserted 
because the local rates paid on account of such premises are 
usually in the nature of a payment for services rendered (e.^., 
by supply of water, conservancy arrangements, etc.), but that 
allowance is closely restricted to a local tax or rate levied in 
■respect of the premises nsed for the purposes of the business. 
No deduction is allowed for any other local rate or tax such as, 
for example, local taxes varying according to the income or profits 
of a business. Nor is any deduction on account of a local rate ox- 
tax on property allowed from the annual value of property which 
is taxable uixder section 9. Similarly, no allowance is permissible 
on account of income-tax or super-tax paid by an assessee. Where 
property, profits or gains are liable to taxation in other countries 
or by other authorities in British; India, all these authorities are 
taxing the same property or profits for different purposes. Atten- 
tion is invited to the ruling the High Court at Patna (Jyoti 
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Prasad Singh’s case infra), in which it was held that the amounts 
paid for cesses by a person deriving an income from rents of collie- 
ries and from royalties on the amount of coal raised from the 
collieries are not to be deducted in computing the amount of his 
assessable income, and in which it was cleai’ly stated that ‘‘the 
payment of a tax which is conditional on the making of an income 
and which has to be calculated on the amount of such income after 
it has come into existence, cannot be^^said to be expenditure for 
the making of such income.” {Income-tax Manual, para. 50.) 

Previous law — 

Tinder the 1918 Act, the whole tax was deductible even if 
only a part of the premises was used for the business. The 
proviso to clause {ix) of this sub-section inserted by Act III of 
1928, prohibits the allowance of local rates based on profits. 

Cesses based on Income — 

Road, public works and other cesses — which are paid on 
income from royalties — are not admissible deductions under S. 12 
— Per Dawson Miller, C. J., in In re Raja Jyoti Prasad Singh 
Deo.^ 

“The liability to pay cesses results from the income having been 
made and the payment of the cess can hardly be said to form a necessary 
part in the making of the income, which must come into existence before 
the liability to cess arises. The payment of cess is a necessary expense 
arising in connection with the ownership of royalties, but it is in no sense 
an, expenditure incurred for any puriiose incidental to the making of 
income.” 

Per Bueknill, J . — ^“It is most difficult to see how it can be argued 
that road or public works cesses are expenditure incui'red at all for the 
purpose of making income or earning profits.” (Ibid.) 

Per MxiUick, J . — “Clause 2 of section 11 (now^ section 12) is ex- 
haustive. The expenditure must be incurred as a condition pi’ecedent 
to the production of the income. The payment of a tax which is condi- 
tioned on the making of an income and which is calculated on the amount 
of such income after it has come into existence, cannot be said to be expen- 
diture for the making of such income. A tax levied as a condition pre- 
cedent to the ei*eation of the source of income, such as a licence fee, would 
stand on a different footing.” 

Income from royalties is taxable under section 12 and not 
under section 10; but the principle of the above decision applies 
as much to cases under section 10 as to those under section 12. 

Also, see Commissioner of Income-tax, Bihar and Orissa 
V. Shiva Prashad Singh, in which a royalty owner claimed without 
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success to deduct cesses paid to tlie Jliaria Water Board and 
Health Board, the cesses being calculated on the royalties.^ 

But cesses which have to be paid on output or despatches, 
whether profits are made or not, are an admissible deduction. In 
In re the K. 31. Selected Coal Company — a case under section 10^ 
—held, per Sir Dawson Miller, 0. J. (Jwala Prasad, J., concur- 
ring), 

‘'that such cesses — based on output and despatches — are not rates 
or taxes upon the premises of the business within the iiieaiiing of clause 
2 (wOj that such expenses can be fairly said to come within the 
meaning of clause 2 (ix), i.e,^ expenditure incurred solely for the purpose 
of earning the profits or gains. 

The question wdiicli was decided by the Patna High Court in 
In re Jyoti Prasad Singh Deo under section 12 again arose 
before the Calcutta High Court under section 10 in In '' re Isa- 
bella Coal Compang^^ the former being a case of income from 
royalties and tlie latter one of income from coal mining. The 
following extracts from the judgments explain why the Calcutta 
Court arrived at a different decision from the Patna Court: 

Per Cuming^ J, — “Mr. Sirkar contends on behalf of the company 
that the tax is leviable on the mine and not on the income (Section 5, 
Cess Act) j that it is calculated on the income no doubt but this is merely 
the method of assessment, that the only way of using the mine is by 
extracting the coal, that a mine is a pi’emises, and so the whole of the 
mine is used for the purpose of the business. Hence the present case 
comes under section 10 (2) (viU). 

“The learned Advocate-General would seem to contend that a mine 
is not a premises, that the assessment is made really on a business, the 
business being that of cutting coal, and that the cess is really paid on 
account of the business. The cutting of coal is the destruction and not 
the use of the premises. 

“The expression ' premises ^ has never, as fax’ as I know, been 
legally defined. It has been, in one case, held to mean a 100 acre park. 
Popularly no doubt ‘ premises ' usually means a building — ^legally, I do 
not think it does. We often hear the expression ‘ house and premises ’ 
which clearly shows that the premises are not the house only. I am of 
opinion that a colliery is a ‘ premises.’ 

‘ ' The learned Advocate-General would ‘ contend that in the case 
of a mine it is really a cess levied on a business because the road cess and 
public w^orks cess is assessed on the annual net profit. This argument 
confuses the thing if I may say so which is liable to pay the tax and the 
method of arriving at the amount to be paid in any case. 


(1) 2 1. T. 0. 57. , . . : '■ 

(2) 1 I. T. 0. 281. ^ 

(3) In re Jyoti Fmsad Bin&h Deo, I I.T.O. 103, distinguished. 

(4) '2, 1. T. C. 87. '' 
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Section 5 of the Cess Act states that all iiinnoveahle property . 

. . shall he liable to the payment of a road eess and ])ublie works cess. 

A business cannot be said to be immoveable property/' 

Per ChaMerjee and Ghosh, JJ, — The next question is whether the 
coal mine is tensed for the purpose of the business/' The assessee is a 
Coal Conipanj^: they raise and sell eoal. It is eonttmded, however, that 
so far as the coal taken out in respect of which the eess is levied, is con- 
cerned, it is not used for the purposes of the business, as ' use ' does not 
contemplate the destruction of the thing itself. But having regard to 
the nature of the property (a coal mine), the ciitting and taking away 
of coal is Using the premises for the purposes of the business. 

The Commissioner of Income-tax relies upon the case No. 102 of 
1920 decided by the Patna High Court {In the matter of Raja Jijoti 
Prasad Singh Deo of Kashipur, 6 Patna Journal 62), and In the matter 
of K, M\ Selected Coal Company of Manbhumf^ 3 Patna 295. In the 
first case. , * . it was held that the income derived from rents and 

royalties of collieries, does not come tinder the head of income derived from 
hitsiness^ md therefore did not fall under section 9 (now section 10) of 
the Act which provided that the tax shall he payable by an assessee under 
the head income derived from business " in respect of the profits of 
any business carried on by him and then set out allowances which might 
be deducted in computing the profits. Section 11 of the Act (now sec- 
tion 12) which dealt with income derived from other sources,” made 
an allowance of expenditure incurred solely for the purpose of making 
such income of earning such profits.” The learned Judges were of 
opinion that payments made on account of road eess and public works 
cess, cannot be deducted under section 11 (now section 12) in assessing 
the income-tax. In the view w’e take of clause (viii) of section 10 (2) 
of Act XI of 1922, it is unnecessary to consider the above question in the 
present case. 

In the second ease {K, M, Selected Coal Company, 3 Patna 295) 
it was held that a rate on the annual output of a mine imposed on a 
colliery proprietor under section 23 (3) of the Bihar and Orissa Mining 
Settlement Act, 1920, by the Local Mines Board of Health, and a eess in 
respect of the annual despatches of coal and coke from a mine imposed 
on a colliery proprietor under section 45 of the Jharia Water-supply 
Act, 1924, by the Jharia Water Board, do not fall within section 10 (2) 
{viii) of the Income-tax Act, 1922, hut they do fall wuthin clause (ix), 
and therefore should be deducted under the latter clause for the purpose 
of determining the proprietor’s taxable income. The rates payable under 
those two Acts are no doubt local rates, but not rates imposed on such part 
of the premises as is used for the purposes of business. The rates are 
imposed on the owners of mines, on the annual output from their mines 
under one Act, and on the annual despatches of coal and coke from the 
mine under the other. The Court there had not to consider the rates 
imposed by the Cess Act, under which cess is imposed upon all immov- 
able property. So far as elau^ ivtii) of section 10 (2) was concerned, 
all that was necessary to decide was that the word '^premises” does 
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not include the annual output or the annual despatches of coal from the 
mines, upon which alone the i*ates were payable under the two Acts 
mentioned above. Road Cess and Public Works Cess on the other hand 
are taxes not against a person but against the property itself. In Swarna- 
moyi Deli v. K'umar Paresh Namin Eoi/ the learned Judges observed 
that it is a tax upon immoveable property and is assessed upon the 
annual value of that property. They were not considering a mine,, in 
which case the mode of assessment is differently laid doAvn. In Manin- 
dra Chandra Nandy v. Secretary of State for indiar' the Judicial Com- 
mittee observed that '* both in sections 6 and 72 (of Cess Act IX of 
1880) ‘ the net annual profits ’ have reference to the property and not 
to the individual.” 

A more important point, in favour of the assessee, which 
these Judgments do not adequately emphasize, is that the cess in 
question was payable even though no profits were made in the 
year in which the cess was levied. The annual value of the mines, 
under the Cess Acts, is an average of the profits of previous 
years. It is not therefore really a charge on the profits but a 
charge on the premises, he., the mine. But this decision is ob- 
solete in view of the proviso to clause (pjc) inserted by Act III 
of 1928. 

Railways— Payments to District Boards by — 

See Howrah Amta Railway v. Commissioner of Income- 
tax set out under section 10 (2) (i), as to share of surplus pro- 
fits, in which such share was argued to be a local rate. 

Municipal taxes — Licence fees — On companies — 

In In re Nedungadi Bank* it was held folloAving Smith v. 
Lion Brewery Cod and Usher’s casd' that a company tax levied 
by a Municipality, based oji the capital, was an expenditure in- 
curred solely for the purpose of earning the profits or gains. 

Per C units TroUer, C. J. — ” This is a tax or a toll not on profits 
or on income or on profession, since it is based not on the amount of profit 
or salai’y earned, but on the paid-np-capital. It is, therefore, in no sense, 
an income or profession tax. It is a compulsory toll on such trading com- 
panies without which they are not permitted to carry on their trade for 
more than 60 days in any half-year. It is not strictly a license fee, but 
it is nearer in analogy to that than it is to an income-tax. 

That being the nature of the tax or toll levied, the question is 
whether it is a species of expenditure (not being in the nature of 


(1) 4 Cal. 576 (580). 

(2) I. L. B. 38 Cal. 372. 

(3) Uiireported. 

(4) 1 I. T. 0. 355. 

(5) 5 Tax Cases 568., 

(6) 6 Tax Oases 399. 
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capital expenditure) incurred solely for the purpose of earning profits or 
gains. It is clearly not in the nature of capital expenditure, since it is 
not met out of capital, and does not diminish the capital. Is it then 
an expenditure for any other purpose than for the purpose of earning 
profits or gains* We are of opinion that it is not. It is not a tax on 
profits or income but a necessary condition precedent to any earning of 
profits. It is an impost Avithout paying which the firm cannot trade within 
the Municipality. .... 

The payment of the compulsory levy to the Municipality by way 
of the tax on companies is not merely for the purpose of extension of 
trade, is a condition precedent to the exercise of the trade at all within 
the Municipal boundaries. 

We are, therefore, clear that the payment of companies’ tax com- 
pulsorily levied on this company by the Municipality is wholly and exclu- 
sively for purposes of the trade and that the object which that payment 
accomplishes is the same. 

Municipal taxes— Profession taxes — 

Under the Madras City Municipal Act a tax is levied on 
professions, trades, etc. It was contended on behalf of the asses- 
see that the tax was a licence fee, and therefore an expenditure 
that had to be necessarily incurred as a preliminary expenditure 
before any profession could be exercised and therefore deducti- 
ble from the income under section 11. Held, that (a) the words 
“by way of a license fee” in section 111 of the City Municipal 
Act do not imply that the tax is a licence fee but that it should 
he paid like a licence fee, as there is no provision which makes 
the carrying on of a profession illegal unless the fee has been 
paid, nor is any formal licence issued authorising the exercise 
of a profession; (h) professional men are taxed not because they 
carry on a profession but because they earn income. “It seems 
to us impossible to predicate that (G-overnment officers) pay pro- 
fession tax to enable them to earn their salary”; (c) being a pay- 
ment out of income and not a preliminary expenditure necessary 
to the earning of income, the tax cannot be deducted under S. 11. 
{Ashton Gas Co. v. Attorney-General referred to).^ 

Income-tax itself cannot be deducted from the profits — 

“ Now the profit upon which the income-tax is charged is what 
is left after you have paid all the necessary expenses to earn that profit. 
Profit is a plain English 'W’ord; that is what is charged with income-tax. 
But if you confound what is the necessary expenditure to earn that profit 
with the income-tax, which is a part of the profit itself, one can under- 
stand how you get into the confusion which has induced the learned 
counsel at such very considerable length to point out that this is not a 
charge upon the profits at all. The answer is that it is. . The income-tax 

(1) Commissioner of lnoome4mj Madras v. King ^ Partridge^ 2 I. T, 0. 142. 
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is a charge upon the profit; the thing which is taxed is the profit that is 
made, and you must ascertain what is the profit that is made before you 
deduct the tax— you have no right to deduct the income-tax before you 
ascertain what the profit is. I cannot understand how you can make 
the income-tax part of the expenditure.” Per Halsbury, L. C. in Ashton 
Cnis Go. v. Attorney-General} 

See also- the case ol* the Eastern Extension Australasian, 
etc., Telegraiyh Company mi out uucler section 42. 

Foreign taxes — 

xAs regards foreign taxes paid, the practice in the United 
Kingdom has been to allow’ such taxes as business expenses, 
though there is no express legal provision to that effect— see 
Stevens V. Durban Roodepoorf Gold Mining Gompany,‘ but not 
if there is an arrangement for Double Income-tax relief. But in 
India, the position is different. If the foreign profits accrue or 
arise out of British India, they cannot be taxed in British India 
at all unless they are received within 3 years; and when they are 
received, the foreign taxes paid are automatically excluded. 
There are probably no cases of foreign taxes being paid in respect 
of income accruing or arising in British India without there 
being any arrangements for Double Income-tax Belief, but if 
such taxes are paid they would presumably be deductible under 
section 10 (2) (ix) — ^if the paymeirt of the tax is necessary for 
earning the profits, bnt not otherwise. 

Profits include tax payable — 

In Johnston v. CJiestergate Hat Manufacturing Go} in 
which a manager was entitled, under an agreement, to a salary 
plus a share in the net profits, ‘net profits’ being defined in the 
agreement to mean ‘the net sums available for dividends as certi- 
fied by the auditors of the company after payment of all salaries 

rent, interest at the rate of 5 per cent, per annum 

on the capital and after making such allowance for depreciation 
as the auditors may advise ’, it was held by Sargant, J that income- 
tax wms part of the profits, and could therefore not be deducted 
from the profits in settling the share due to the manager. But 
the agreement could have expressly provided that the income-tax 
should be deducted before ascertaining the share due to the 
manager in which case, of course, the position would have been 
different. 


(1) 1906 A.G. 10.. 

(3) g Tax Oases 402. 
(3) (1915) 2 Ch. 338. 
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(ix) any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of 
earning such profits or gains. 

Provided that nothing in clause (vfi7) or clause {ix) 
shall be deemed to authorise the allowance of any sum 
paid on account of any cess, rate or tax levied on the 
profits or gains of any business or assessed at a proportion 
of or otherwise on the basis of any such profits or gains. 

History — 

The main part of the clause has been coming on from 
1918; the proviso was introduced by Act III of 1928. The object 
of the proviso is explained by the following paragraph in the 
Statement of Objects and Keasons : — 

“The Calcutta High Court have held that road cess levied on 
coal mines is an admissible deduction from the assessable profits of the 
mine. The cess though nominally levied on immoveable property is actu- 
ally calculated with reference to the annual profits of the mines. It is 
therefore a tax on profits and generally speaking anything that is of the 
nature of a tax on profits is not allowed as a deduction in assessing income- 
tax. Moreover, the Central Government have always contended that pro- 
vincial or local taxes on profits should not take precedence of Central taxes 
on the same profits and if this principle is sacrificed, serious loss to 
Central revenues may result. Clause 2 (h) of the Bill makes it clear 
that an assessee is not entitled to deduct, in computing income, any sums 
paid to a local authority in respect of any tax (cess, rate, etc.) assessed 
on the basis of profits even though it may be nominally imposed on im- 
moveable property.” 

The ruling iu the Isabella Goal Company’s case ^ is there- 
fore obsolete. 

General Construction — 

It will be seen that tliis clause (ix) overlaiis some of the 
previous clauses, with the exception of depreciation which is not 
an actual but only a notional expense, and of obsolescence which 
can arise only when the machinery is discarded or sold; all the 
other expenses set out in the previous clauses are undoubtedly in- 
curred solely for the purpose of earning the profits. Nor can any 
of them be capital expenditure. It would seem therefore that 
this clause should be construed to refer only to those expenses— 
not being items referred to in the previous clauses, and not being 
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capital expenditure — which are incurred solely in earning the 
profits. Otherwise we shall have the absurdity of the same allow- 
ance being claimed twice over. Nor woitld it seem right to hold 
that an assessee had the option to claim a deduction either under 
this clause or under one of the previous clauses. In this view 
the restrictions and conditions imposed in the previous clauses 
become a nullity, and the proper construction, it is submitted, is one 
that does not so make the previous clauses a nallity. 

A. somewhat different view, however, was taken in Rattan 
Siuiih V. Cninwissioiier of Ineome-taa ^ by the Madras High Court. 
It was held that the reliefs in the several clauses of sub-section 
(2) were disjunctive and cumulative, and that if a deduction 
falls expressly wdthin the words of any one of the clauses, the 
Crown could not withhold the deduction on the ground that the 
assessee had already received a larger benefit under another 
clause. They accordingly held that the cost of certain renewals, 
which were neither current repairs under clause (r) nor capital 
expenditure, should be allow’ed as a deduction under clause (ix) 
even though the depreciation allowance granted under clause (vi) 
is precisely meant to cover such renew^als. It is submitted that 
the distinction l.)etw’een repairs and renew^als is one of degree, that 
according to commercial practice repairs are revenue expenditure 
and renewals capital expenditure, and that the diffie^^lty contem- 
plated by the Madras High Court cannot arise. By holding that the 
expenditure in the particular case \vas not capital expenditure, 
they held in effect that the expenditure Avas on current repairs, 
though they did not vsay so. 

The cases under this sub-section fall broadly into tw’o 
classes : («) Avhat is capital expenditure, (h) wdien is expendi- 
ture incurred solely for earning the profits. Under the latter 
class again there is such a large number of decisions that it has 
been thought convenient to arrange them by groups relating to 
cognate subjects. 

As regards wdiat is capital expenditure, see also the In- 
troduction and notes under section 3. Broadly speaking, it is 
the deduction of expenditure on fixed capital that is prohibited, 
not that on circulating capital. 

“ Broadly speaking, outlay is deemed to be capital when it is made 
for the initiation of a business, or for a substantial replacement of equip- 
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ment.” — Per Lord Sand.s in Commissioners of Inland Revenue v. Granite, y 
etc-., Steamship Co} 

As regards what is meant by “ineixrred solely for eani- 
iiig the profits,” it is impossible to define it, though it occurs in 
the Acts of other countries. It is clear, however, that counter- 
advantages of an indirect kind do not make moneys spent moneys 
iucurred solely for earning the pi'ofits.^ 

“ A sum of money expended, not of necessity and with a view 
to a direct and immediate benefit to the trade, but voluntarily and on the 
grounds of commercial expediency', and in order indirectly to facilitate 
the carrying on of the business, may ,vet be expended wholly and exclu- 
sively for the purposes of the trade.” — Per Cave, L.C., in Atherton v. 
British, etc., CaMes} 

“ Mr. Justice Rowlatt, a Judge of great experience and learning 
in Revenue matter's, has frankl.v said that he does not see his way to give 
a general definition of the true construction of the .section, hut that he is 
content to say about each case as it comes along whether, in his view, it 
falls -within the section.”^ 

Ill the earlier English decisions, the tendency was to take 
an unduly strict view of what constituted expenditure for earn- 
ing profits. Thus, in regard to advertisements : 

“ I am not a-ware that there is any authority whatever for any de- 
duction of any expenses whatsoever incurred after the beer is produced, 
and really to promote or increase its sale 

I-t follows from this that expenditure on advertisements 
could not be allowed as a necessary expense for earning the profits. 

As a matter of fact, the Chief Baron imported the idea of ‘neces- 
sarily’ into the words ‘"‘wholly and exclusively” (corresponding to 
‘solely’ in the Indian Act.) The word ‘necessarily’ occurs only 
in Schedule E in the United Kingdom (corresponding to section 
4 (3) (vi) in India) ; and the Chief Baron may have been uncon- 
sciously influenced by Schedule E. In later decisions, however, 
culminating in Usher’s case* this strict view was departed from 
though W atney v. Musgrave has not been definitely overruled. 

Expenditure — ^Whether incurred solely for the earning of profits — 
Question of fact — 

Per Sorutton, J. — . . . . It seems to me that the question 
whether money is wholly and exclusively laid out or expended for 
purposes of a trade is a quesifion of fact. Judges of the High Court may 

(1) 6 A. T. 0. 678. 

(2) See per Sargaiit, L. J.y in XJmo% Cold Storage v, Jones, 8 Tax Cases 725. 

(3) 10 Tax Cases 155; 

(4) Per Coutts Trotter, X in Board of Eevenue v. Muniswumi Cheiti # Sons, 

(5) Per Kelly, C. B., in y. Musgrave, 1 Tax Cases 272. 

(6) 6 Tax Cases 399. 
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know, by the accident of their p^e^dous training, something about a par- 
ticular trade. Merely to take a personal instance. I should be assumed 
to know^ something about shipping, but there are many trades about which 
I should know absolutely nothing Avhatever, and there are equally many 
trades about w^hich any of my learned Brethren would know nothing 
whatever except what they wei*e told by the Commissioners, and in many 
eases the question whether the money was wholly or exclusively laid out 
or expended for the purposes of the trade must depend upon a knowledge 
of the facts of the trade, of the way in which it is carried on, of the effect 
of payments made in that trade, ail of which are questions of fact. There 
may be eases -where it is clear even to a Judge who knows nothing about 
the trade, that a particular payment could not be wholly or exclusively 
laid out for the purposes of the trade. I do not desire to go into polities, 
but I take examples 'which seem to me fairly clear. Payments for political 
purposes might conceivably be for the purposes of trade. It might be 
that a payment by a company to the Tariff Reform League might be of 
great advantage to its trade. It might be that a payment by a company 
to a political party which was supposed to be identified with the interests 
of a particular trade might be to the advantage of the trade ; but one can 
easily imagine cases such as a payment by a companj^ to the National 
Service League, w'here it would be impossible to conceive that anybody 
could find that such money was wholly or exclusively laid out or expend- 
ed for the purposes of the trade. There may be eases in which the Court 
would have to say there is no evidence on wdiieh any tribunal could find 
that this sum was laid out or expended for the purposes of such trade, but 
in most eases, it appears to me that it depends on the facts of the trade 
of vdiich the Court has no knowledge, and for which it must depend on the 
findings of the Commissioners. . . . . . 

A somewdiat different opinion w^as held by Sir Samuel 
Evans in the Court of Appeal in UsJier\s Wiltshire Breivery v. 
Brnce^ in which he said that a finding of fact would by no means 
settle the question to be determined, and that when the facts are 
found, the proper inference to be drawn in order to determine 
whether the divsbursements or exi)enses were wholly and exclusive- 
ly laid out for the purposes of the trade or concern wilhin the mean- 
ing of tlie provisions referred to, is a question of law; but this 
was considered to bo an obiter dictum by Scrutton, J., in Smith v. 
Imorporated Council of Laio Reporting, cited supra. Sir Samuel 
Evans’ judgment was ultimately reversed by the House of Lords; 
see per Lord Sumner — 

“ The effect of this structure, I think, is this, that the direction 
to compute the full amount of the balance of the profits must be read as 
subject to certain allowances and to ceidain prohibitions of deductions, 
but that a deduction, if there be such, which is neither within the terms 

Smith w'~ThrBieoTpomted Comoil of Lmo Re%)oHUigW^ 

and Wales, 6 Tax Oases 484. 

(3) (1914) 2 K. B. 891, v ' 
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of the prohibition nor such that the expressed allowance must be taken 
as the exclusive definition of its area, is to be made or not to be made 
according as it is or is not, on the facts of the ease, a proper debit item 
to be charged against incomings of the trade when computing the balance 
of profits of it. 

General scope of the clause — 

As already stated, it is primarily a question of fact how far 
a particular item of expenditure is necessary for earning the pro- 
fits." 

The answer in each case depends on the nature of the busi- 
ness, commercial practice and the nature of the expenditure, hav- 
ing’ regard to the circumstances of the case. It is not therefore 
possible to enumerate what would or would not be admissible 
deductions under clause (ir). All that can be given is a few 
general examples which are illnstrative of the general principle. 
Thus, advertisement charges would he allowed if they are incurred 
for selling the goods in the ordinary course, but if a special cam- 
paign of advertisement is launched, say, for expanding the busi- 
ness or floating a new company or extending the activities of the 
business in absolutely new directions, the expenditure \v ould be dis- 
allowed. In practice, however, the law is perhaps more leniently 
administered. Taking legal expenses, for example, expenditure 
employees, clothing for them, would all be allowed as deduction, 
whereas the same expenditure incurred in defending a patent, 
would be allowed. Expenses for- fighting the liability to income- 
tax would not be allowed, as the expenditure is by no means neces- 
sary for earning the income that is the subject of charge. Bonuses 
to employees, pensions, salaries, boarding and lodging expenses for 
employees, clothing for them, would all be allowed as deduction. 
Fees paid to Accountants and Auditors would be allowed if paid 
for normal work, that is, the every day work of the business, but 
not if paid for special work by way of floating new capital, etc. 
Expenditure on development, prospecting, etc., would not ordinari- 
ly be allowed, as they are essentially of a capital nature. Similar- 
ly, in regard to expenditure on removal from one premises to ano- 
ther, alterations of buildings, plant, machinery, etc., expenditure 
on fixtures and fittings. The test would be whether the expendi- 
ture was unusual or not. But in all these matters, practice is 
usually more lenient than the law. Embezzlements stand in a 
peculiar position. Embezzlement by or through the carelessness 
of an employee would be allowed as a deduction, but not money 
lost through the person responsible for the business — see Curtis 

(2) See per Lord Sumner m U sherds Brewery Case^ 6 Tax Cases 399. 
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V. Oldfield.^ Loans lost would be allowed if the giving of such 
loans was an integral part of the business, but not othermse. Bro- 
ker’s charges would be_ allowed, if for selling goods or securing 
orders, but not for raising loans or underwriting the issue of 
capital. In India, royalties paid for patents are a permissible 
deduction. In England, they are not allowed to be deducted but 
the person paying the royalty is entitled to deduct tax from the 
person receiving the royalty. 

Insurance on account of theft, accidents, etc., would all be 
allowed in most cases, always subject to the condition that the loss 
when realised from the insurance company, is paid into the profit 
and loss account. Damages paid would or would not be allowed 
according as they were paid in the ordinary course of business or 
not. It is usually a difficult cpiest ion to decide whether damages 
paid is capital expenditum or not. In this re.spect also practice is 
more lenient than the law. 

Correlation of profits and expenditure with reference to time — 

“ Such profits refer to the profits earned by the business generally 
and not to the profits of a particular year, on which a particular asses.s- 
ment is levied. This is obvious becau.se expenditure neees.sarily precedes 
the earning of the profits, and much of the profits of one year must be 
earned by the expenses incurred in the previous year or years. 

“ I do not feel any difficulty in I’ejecting the suggestion made by 
the learned Advocate-General that the ‘ profits ’ referred to in the clause 
must mean the profits of one particular year in which the expenditure in 
question is incurred. There is no such limitation in the section ; and in the 
absence of any words indicating such a limitation, it is clear that the con- 
tention cannot be accepted.” — Per Shah, J. (Ibid.) 

See also the Vallamhrosa Case^ set out under section 2 (1), 
in which it was held that expenditure on maintaining rubber trees 
was an admissible deduction even though the trees may not yield 
any profits in a particular year. 

Securities owned by ‘business’ assessees — 

The profits that are earned by the expenditure in question 
are the profits that are brought into charge; though, in certain 
circumstances, expenditure may be charged against profits even 
though it may not relate to the income actually earned in the year 
of charge — See the Vallamhrosa case,® Oimsworth v. Vickers,^ Han- 
cock case.^ Tata Iron & Steel Co’s case^. No deduction may be 


(1) 9 Tax Cases 319., 

(2) Per Maeleod, C. J.—In re Tata Iron # Steel Co., 1 I. T. C. 131. 

(3) 5 Tax Oases d29, 

(4) 6 Tax Oases 671* 

(5) 7 Tax Oases 358. 

(6) 1 I. T. 0. 131. 
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claimed on account of expenditure incurred in earning income that 
is not brought into charge. The most important example of this 
kind is income derived by a Bank or similar concern that buys 
Tax-free Securities with borrowed funds. ^Yhile there is no 
doubt that the assessee, in such cases, is not entitled to deduct 
from his profits the interest paid by him on the capital borrowed 
and invested in the tax-free securities, it is always a somewhat 
difficult question of fact to single out the particular capital that 
has been borro-wed for the purpose. The allocation must depend 
on the particular circumstances of each case. If however the cir- 
cumstances of the case are such that it is a necessary part of the 
business to invest a part of its funds in tax-free securities or 
other untaxed sources, e.g., agricultural lands and that the business 
is an integral whole it would seem at first sight that the assessee 
could claim, on the analogy of the cases cited above, to deduct 
from his profits the expenses iircurred in earning the expenditure 
not charged to tax. But it is difficult to imagine such eases in 
which the investment in un taxed sources is a necessary part of the 
business, in the sense that the business could be conducted in no 
other way. 

Unexecuted contracts — Acquisition of — Price paid for — Whether ‘capital’ 
expenditure — 

A part of the business acquired by a eomijany consisted of 
unexecuted contracts. The company claimed that the price paid 
for such contracts should be deducted in assessing the profits 
arising out of the execution of the contracts. Held, that the price 
paid was capital expenditure and could not therefore be deducted.’^ 
This was follow^ed by the Court of Appeal in the AUansa Gase~ 
and approved by the House of Lords in John Smith v. Moore, infra 
(liord Finlay dissenting, who thought that the facts could be dis- 
tingiiished). 

The assessee acquired as part of a business certain unexecut- 
ed contracts left by his father for the supply of coal to him at 
favourable prices. The value of these contracts wms estimated 
by Chartered Accountants at £30,000 which the assessee actually 
paid for. Later on, the price of coal rose very high and the asses- 
see made huge profits. The question arose whether the £30,000 
should be deducted from the profits as the purchase price of the 
stock-in-trade and the House of Lords (by a majority) negatived 
the assessee’s contention that the sum should be deducted-® 

(1) City of London Cor^o^ntion Styles, 2 Tax 239 (0. A,). 

(3) John Smith ^ Son v. JCwe, (1921) 2 A, 0* l^ji 12 ;^ax Oases 266. 
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Per, Viscount Haldane — . ... , 

, . , profit may be produced in two ways. It may result from piircliases 
on income account, the cost of which is debited to that account, and the 
prices realised therefrom are credited, or it may result from realisation at a 
profit, of assets forming part of the eoneern. In such a case a prudent 
man of business will no doubt debit to profit and loss the value of capital 
assets realised, and take credit only for the balance. ..... the 

appellant had brought as part of the capital 

of the business his father’s contracts. These enabled him to purchase 
coal from the colliery owners at what we were told was a very advan- 
tageous price, .He was able to buy at this price because 

the right to do so was part of the assets of the business. Was it circulating 
capital! 

My Lords, it is not necessary to draw an exact line of demarcation 
between fixed and circulating capital. Since Adam Smith drew the dis- 
tinction in the Second Book of his Wealth of Nations f which appears in 
the chapter on the Division of Stock, a distinction which has since become 
classical, economists have never been able to define much more precisely 
wlmt the line of demarcation is. Adam Smith described fixed capital as 
what the owner turns to profit by keeping it in his own possession, circulat- 
ing capital as what he makes profit of by parting with it and letting it 
change masters. The latter capital circulates in this sense. 

My Lords, in the case before us the appellant, of course, made 
profit with circulating capital by buying coal under the contracts he had 
acquired from his father’s estate at the stipulated price of fourteen shil- 
lings, and reselling it for more, but he was able to do this simply because 
he had acquired, among other assets of his business, including the good- 
will, the contracts in question. It was not by selling these contracts, of 
limited duration though they were, it was not by parting with them to 
other masters, but by retaining them, that he was able to employ his cir- 
culating capital in buying under them. I am accordingly of opinion that, 
although they may have been of short duration, they were none the less 
part of his fixed capital. That he had paid a price for them makes no 
difference. 

On the other hand Lord Finlay who wqis in the minority said : 
“ If the amount of coal, which they represented, had been in stock in yards 
belonging to the coal-dealer, it could not have been disputed that the price 
paid for it would have been a proper deduction as against the price real- 
ised by the resale. It can make no difference for this purpose that the 
coal-dealer followed the more convenient practice of having contracts with 
the collieries and despatching it from the pit’s mouth straight to Ms 
customers. There is not here any provision of coal for a long time ahead— 
there is no purchase of a colliery from which the coal is to be extracted — 
that is merely pi'o vision in the only convenient way for the stock required 
up to 31st December 1915 from 7th March 1915. There is nothing in the 
nature of capital expenditure in the purchase of the stock wanted for 
resale during the current year. 

' 1-67 
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The coal represented by the contracts was circulating capital 
It was bought for use in the business, and was so used. At one stage of 
the argument in this House, an attempt was made to distinguish the case 
of contracts for coal, from the case of coal already delivered and stored 
in a coal-dealer’s yards, and the Lord Justice Clerk, in part, rests his 
judgment in favour of the Crown upon the distinction between '‘goods” 
and ‘'choses in action”, such as contracts for coal. This distinction seems 
to me to be for this purpose untenable. The contracts gave the means 
of getting coal, and there is no difference for this purpose between having 
coal stored in your yard and having a contract which enables you to get 
it from time to time as you want it. This, indeed, was admitted by the 
Lord xidvocate in argument when he was asked the question specifically 
by Lord Haldane. If the Crown is entitled to disallow what the appellant 
had to pay for these contracts, it would be equally entitled to disallow as 
a deduction the price paid for coal actually in stock. 

For the present purpose these coal contracts are not distinguishable 
from the coal which they represent. ..... 

The contracts cannot be regarded either in whole or in part as a 
fixed asset like a coal mine; they are merely the machinery for getting 
coal, and the coal which they commanded is the article by the resale of 
which the appellant made his profit. A contract for delivery of certain 
quantities of coal at a certain price may be made in consideration of a 
bonus paid when the contract is entered into, in which case the price to 
be paid on delivery would be somewhat lower, or it may be constituted 
simply by the price to be paid on each delivery. In each case the whole 
amount so paid represents circulating capital, the coal which the purchaser 
means to resell The purchaser does not resell the contracts ; he uses them 
from time to time as he requires coal for resale. Where there is no bonus 
paid, it would not, I supx)Ose, be suggested that there was any element 
of fixed capital in such contracts. How can the x:)ayment of a bonus 
affect the casef The only difference is that the price vAich the mine 
owner is content to take and the coal-dealer to pay, is in the first case 
made up by a bonus on entering into the contract, and the amounts paid 
on each delivery, while in the other case it consists simply in the payment 
of a larger amount as the price payable on each delivery ” 

ViscoHut Cave^ wdio was in the majority, put the case on 
different grounds. 

The £30,000 was not paid by the firm for coal, nor was it paid by 
the trading firm as such for coal contracts; it was paid by John Boss 
Bxiiith out of his private pocket as part of an overhead transaction under 
Which the business with its assets and future profits passed into his hands, 
and it left the trading profits of the firm unaltered. 

If I buy the crop of an ox*chard in a particular year for £20 and 
sell it for £40, my profit is only £20. But the profit of the orchard is 
£40;' and. in comparing the produce' of the orchard in that year with its 
produce, in Another year, if is the'<£40'and not the £20 that must be taken 
into aceoinf , 
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I may add that the contrary view would lead to strange results. If 
John Smith, jun., had lived until the end of 1915, it is clear that he would 
have earned the profits assessed, and would have had to pay the duty 
claimed. Can it be that, because he dies in March, and the business and 
business assets were transferred to his son upon terms involving a pay- 
ment of £30,000 for one of the assets, the assessable profit was reduced 
by that amount? If so, then if John Smith, jun., had lived for another 
isix months and had then died, the contracts being still unperformed, the 
contracts might then have been valued at £60,000, and the assessable profits 
would have been reduced by that sum. And upon the same showing, if 
John Smith, jun., instead of dying, had at some time in 1915 converted 
the business into a company, the company paying £30,000 or a larger 
sum for the coal contracts, the company would have been entitled to de- 
duct the whole purchase money paid for those contracts from its assessable 
profits; and John Smith, Jun., if he had held all the shares of the company, 
would have received the 'whole profit freed to that extent from Excess Pro- 
fits Duty. I cannot think that this is the true meaning and effect of the 


Fixed capital and circulating capital— 

• . What is circulating capital and what is fixed capital 
is a question which in many cases may well embarrass the businessman 
and the accountant, as well as the lawyer. According to some of the de- 
finitions the same asset may be fixed capital in one company and circulat- 
ing capital in another, . . . 

Per Eowlatt, J., in Bees Botiirbo Development Syndiccde v* 
Commissioners of Inland Bevenue ? — 

^Mn one sense the -words ‘ capital asset - are WTOds of art, because 
you do not have one set of assets representing capital and another set of 
assets representing income .... but what is meant . . . . is that 
this is an asset wdiich represents fixed capital as opposed to circulating 
capital; that is to say, that this is an article w’hich is possessed by the 
individual in question, not that he may turn it over and make a profit 
by the sale of it to his advantage, but that he may keep it and use it 
and make a profit by its use. . . . For instance, if a bank or a 
mercantile company finds it is more expensively housed than it needs,* 
and sells its country house and its offices, that is not part of the busi- 
ness of banking.'^ 

Per Rowlatt, J., in Thomas v. Bichard Evans & Co } — . 
money. , . may be. . . capital expenditure of the person wdio pays 
it and the income of the person who received it.” 

Thus the cost of machinery purchased by a business ^vould 
ordinarily be expenditure on fixed capital from its point of view; 

(1) Jolm Smith # Son v. Moore, (1921)’ 2 A. C. 13; 12 Tax Cases 266. 

(2) Xlte Aiwnonia Soda Co,, Ltd, v. Arthur Chamberlain and Others (a ease 
under the Companies Act), (1918) 1 Oh. 266 (0. A.). 

(3) 6 A. T. 0. 597. - 

(4) 5 A. T. 0. 551.-' ^ ■: -v" '-- . . 
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but the same machinery Avould be part of the stock-in-trade, i.e., 
the circulating capital of the manufacturer of machinery. * 

Goodwill — Fixed capital — 

“ It is necessary, however, to consider whether the depreciation 
in goodwill and leases is to be, treated as loss of ‘ fixed capital ’ or of 
‘ floating or circulating ’ capital. . . . Depreciation of goodwill seems 

to me to be loss of ‘ fixed capital It closely resembles the loss which a 
railway company might be said to sustain if it were found that a line, 
which had been made, say ten years ago, at a certain cost, could now be 
made for a very much smaller amount and consequently would not yield, 
if it were sold, the price expended in making it.’”- 

Transfer of business— Consideration for — 

When the Royal Insurance Company acquired the business 
of the Queen Insurance Company, it was also provided in the 
agreement of transfer that the manager of the latter company 
should be taken into the service of the former, at a salary. But 
liberty was reserved for the Royal Insurance Company to com- 
mute the salary by payment to the manager of a gross sum on 
the basis of the Company’s Annuity Tables, subject however to 
the condition that he should not at any time accept office under 
any other fire or life insurance company. Shortly after the 
transfer of the business the Royal Insurance Company paid the 
manager the commuted value of his annual salary. The Com- 
pany claimed to deduct this lump sum from the taxable profits. 

Held, that this payment formed part of the consideration for 
the transfer of the business, and therefore, being capital expendi- 
ture, could not be deducted." The consideration paid to another 
Bank in return for the transfer of a right to issue notes is not 
deductible, since it is capital expenditure.* 

Contracts — Cancellation of-r-Oompensation for— 

A company, which owned a ship, contracted for the 
construction and purchase of a new ship for the sum of £226,000 of 
which £30,000 was payable on the signing of the contracl, aiul 
the balance by instalments as the building of the ship progress- 
ed. Before any substantial progress had been made, a heavy 
slump in trade occurred,, and the company cancelled the contract 
by payment, to the builders, of £60,000, including the 
£30,000 already paid, if eW, that the payment of the whole of 
the £60,000 was in the nature of capital expexiditure, and was ^ 

(1) 'Witm0T "r* ' {si> case m^Qx tlie Oampaiucs Act), 

{i) ^ofai Immmnee 3 Tax Gases 500, _ i 

(3) MndQH Mmk ©/ t, Tiix Oas-es 143, ' i.. 
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not an admissible deduction in the computation of the profits 
of the company for income-tax purposes.^ 

If, on the other hand, the contract was one for goods or 
stock-in-trade (as distinguished from capital goods like a ship), 
presumably the compensation would be an admissible deduction. 

See also the eases cited under section 3 as to when such 
compensation is a capital receipt and when not. 

A Marine Insurance Company claimed to deduct from 
its profits a sum of money paid as compensation for cancelling 
contracts to build ships which it had ordered but did not require. 
The Commissioners were not satisfied with the explanation offer- 
ed as to the object of the transaction. It was held that on the 
facts the loss was not a trading loss, i.e., that dealing in ships 
was not part of the business of the company." 

Colliery — Surface land — Restoration of— Capital expenditure — 

A Colliery Company undertook either to restore to an 
arable condition all land occupied by the Company, etc., or to 
pay the lessor for land not so restored, at so many year’s pur- 
chase of the agricultural value of the land. The Company paid 
a lump sum under the option. Held, that the payment was 
capital expenditure. 

Per the Lord President. — “ It seems to me that on the (piestion of 
the capital or revenue character of the cost of restoration, or of the com- 
pensation payable for land damaged or not restored .... it makes 
no difference whether the comitany had acquired the property or a servi- 
tude right at the commencement of the lea.se, in consideration of a price 
paid, or whether they merely acquired a personal right for the duration 


of the . lea.se tipon condition that they paid for it at the end of the lease 
by restoring the land to its original condition, or by paying the value of 
the land if it was not refstored.® 

Repairs — ^Accumulated — 

In re King’s Ljpm Harhour Mooring Commissioners,* the 
Court upheld the contention of the Mooring Commissioners that 
money applied in the repayment of debts previously incurred 
in the renewal of works necessary for carrying the income was 
deductible. The later decisions about capital expenditure cited 
below are however decidedly against the view in this decision. 



(1) Countess Warwieh ” SteMuship Company, LmitcA v. Ogg, 8 Tax Cases 

652. ■ , . .' ■ ■■• ' ' ' 

(2) Devcm Mutml SteamMp Jnsuranee Assoeiaiion v. Qgg, 6 A. T. 0. 1010. 

(3) Robert AdcHe # Sme PmmMoners of Inland Revenue, S Tav 

Caaes 671. ■ " V'. ■ ■' : ' ■ ' ' " 

(4) I Tax Oaaes 28. , ■ 
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Ships—Newly purchased— Accumulated repairs of~ 

“ The expense laid out in keeping a ship which is employed in trade, 
in proper repair, is certainly an expense necessary for the purposes of the 
trade. It is made for the purpose of earning the profits of the trade. 
Repairs may he executed as the occasion for them occurs; or if they are 
such as brook delay, they may be postponed to convenient season; but in 
either case they truly constitute a constant recurring incident of the con- 
tinuous employment of the ship which makes them neee.ssary. They are 
therefore an admissible deduction in computing profits.^ 

“ But the accumulated repairs on account of purchasing a ship in 
disrepair are capital expenditure, and may not be admitted as deduc- 
tions.” {Hid.) 

A company owned a single steamship which was seized and 
used by the Germans during the War. The ship was returned to 
the owners after the War, and heavy repairs were found necessary 
for reconditioning it. The company received compensation from 
the German Government. Since the compensation was clearly of 
the nature of damages and not of the nature of freight for the 
period of use by the Germans, and the reconditioning was not in 
the- course of the daily business of the company, it was held that 
the cost of reconditioning could not be deducted from the com- 
pany’s profits. 

Per Lord Sands. — “It is clear that if the respondents had purchas- 
ed another dilapidated ship and reconditioned her, the expense of such 
1 ‘eeonditioning would have been held to be capital out-lay {Law Ship- 
ping Co., 12 Tax Cases 621). Does it make any difference that the 
.ship which they so treated wa.s their own old ship of which they 
had recovered possession after 4| years? I come to the conclusion that it 
makes no difference and I do .so on the grounds that the respondents had 
not been in possession of the ship for 4-| years, had not dming that time 
handled or traded with the ship, and that the dilapidations which had 
to be made good were not dilapidations suffered by the ship in the course 
of the respondents’ trading with her.”^ 

The cost of recouditioniug coal mines pumping and restor- 
ing pit props as a consequence of damage resulting from the stop- 
page of w-ork during a prolonged strike wms held to be a capital 
loss by the Court of Appeal (Sargant, L. J., dissenting).''' 

“ The loss, even if made good out of revenue, is not a revenue loss 
. . . . the injury to the mine is an injury to a fixed capital asset.” — 
Per the M. of B. Hanworth. 

“ It was an exissting loss chargeable against the profits of the period 
in which it was made, and liable to be defrayed in the ordinary course out 

(1) Per the Lord President in Law Shipping Cog. v. Commissioners of In- 
land Bevenm, 12 Tax Cases 521, , : : 

(2) CommMmers of Inland S^enue v. Granite, ote., Steamship Co., 6 A. T. 0, 

(its. ■ ■ • 

(3) A’at'nl Collierp Co, f, OommiMioners of Inland Seveme, 6 A, T, C, 351, 
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o£ any moneys that might come to their hands in the succeeding period. 
It was throughout an income loss.”— Per Sargant, L. J. 

Reserves— Future repairs— 

A corporation which purchased gasworks in a defective 
structural condition, was held not to be entitled to deduct sums 
set aside annually to be expended in later years on restoring the 
plant and apparatus to its proper condition.’^ 

New shares— Under writing — Cost of— 

Where a Joint Stock Company increases its capital hy the 
issue of new shares for which it pays commission to the under- 
writers of the shares, the commission so paid cannot be allowed 
as a deduction. In re Tata Iron S Steel Company.- (The Terns 
Land and Mortgage Company v. Holtham.^ and Royal Insurance 
Company v. Watson‘S followed.) 

Debentures — Issue of — Cost of — Commission to Brokers — 

A mortgage Company raised money by the issue of deben- 
tures, and lent it at a higher rate of interest. Held, that the 
commission paid to brokers, and the other expenses incurred in 
raising the money cannot be deducted.* * 

Lease — Eenewal of — Premium — 

A premium for the renewal of a lease for five years was 
held to be capital expenditure in MacTaggart v. Strump.'' 

Per Lord Cullen. — “ The distinction between capital and revenue 
expenditure is very elusive, and is more fonnal than real, and whether 
expenditure for a particular purpose is capital expenditure or revenue 
exp.mditure may depend, as ha.s often been said, upon the mode in which 
the expenditure is made. Here .... I think that (a trader) wmnld 
regard it as a payment of ' capital which he had, in unusual eireumstanees, 
been forced to make, although as a matter of oi’diuary pi'udence, he would 
pi’obably see to it that this depletion of his capital was made good gra- 
dually out of his profits when earned.” 

Premium — For lease — ^Exhaustion of— Allowance for — 

A bretver paying a premium for the lease of a public house, 
for the purpose of letting it to a tenant under covenant to buy 
beer brewed by him, is not entitled to a deduction on account of 
the gradual exhaustion of the premium." 


(1) Clayton v. Newcantle Vncler-Lyne Corporation, 2 Tax Oases 41(!. 

(2) 1 I. T. 0. 126. 

(3) 3 Tax Oases 255. 

(4) (1897) A. C. 1; 3 Tax Cases 500. 

■ ' (5) 4 A. T. C. 4S5.' ' ' .. . 

(0) Knowles v. M’Adam, 1 Tax .Gases 161, distinguisheil ; Watney <{• Com- 
pany V, Mtwprave, 1 Tax Cases ‘ . 
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Cost-book Mine— Sinking- new shaft— Cost of— 

A call was made upon the shareholders of a Cost-book 
Mine, for the purpose of sinking a new shaft, and the concern 
claimed to deduct the amount expended on such sinking. The 
Commissioners allowed the claim, as they were of opinion that 
in the case of a Cost-book Mine there was no such thing as capital, 
and that there could be no profit in working such a mine until 
every expenditure had first been met. Held, that the Com- 
missioners were wrong, and that the question, Avhether the ex- 
penditure in respect of which a deduction was sought Avas capital 
or not, was one of fact; and the case Avas accordingly sent back 
to the Commissioners to ascertain the facts. 

Per Wright, J . — “The real question is: Is the expenditure in res-' 
peet of which a deduction is souglit to be made, capital or not f That must 
be to a great extent, or may be to a great extent, a question of fact. One 
can A-eiy well imagine in eases of mines Avhere the minerals lay at shallow 
depths, and Avhere it Avas neee.ssary' to open them out from time to time, 
frequently, by shalloAv shafts, that in those eases it might well be that the 
sinking of shafts Avoukl be propertly ti-eated as part of the ordinary Avork- 
ing expenditure. On the other hand you haA'e a case, such as I suppose 
the pr-esent case is, where a large area of ground has been worked from 
one shaft, and it is apprehended that it will soon become impossible to 

Avork any fiudher from that .shaft, and a iicaa- mine, so to speak, must he 

opened by a neAv shaft altogether.” 

Per Collins, /. — “It seems to me that on the authority of Addics 
cffse^ expenditure in sinking a shaft would be capital expenditiu-e ; and 
.... it is pos.sible to conceive of cases in which the making of a 
shaft, having regard to the lie of the minerals and the very small length 
of the. shaft, might be described as AA’orking expenditure. 

A ‘cost-book’ mine is one in AA^bich the oAAuiers, Avho form 
a common Iuav partnersbip, run tbe mine jointly, AAfitliout keep- 
ing any Capital Account, tbe excess of expenditure over receipts 

being borne by the partners as a capital loss and the excess of 

receipts over expenditiu'e being distributed as profits. 

Colliery— Sinking pits— Cost of— 

A deduction is not ordinarily ailoAA'able for expenses of 
pit-sinking. 

Per Earl Cairns. — “ I am not prepared to say that .... a 
mine-owner might not in some eases be entitled to an allowance in respect 
of the cost of sinking a pit by means of which the minerals are gotten 
Avhieh are the source of profit.” 


(1) 1 Tax Cases 1. , 

(2) Morant v, Wheal Grerfvile Mining Cmpang, 3 Tax Cases 298, 
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Per Lord BlacMlurn, — do not wish to lay down any genera! 
proposition either that money expended in sinking pits can never be in 
the nature of expenses incurred .... in working the coal so as to be 
propeidy taken into account in estimating the profits made . , . . or 

to say what, if any, the cireumstanees are under which it may be done. 

Per the Lord President in Addies case. — Now I am quite clear 
that the making of a new pit in a trade of this kind, is in every sense of 
the term, just an expenditure of capital. It is an investment of money, 
of capital and must he placed to capital account in any properly ke[>t 
books applicable to such a concern.’’^ 

Mine— Sha of— 

A mining company claimed as a clednctioii the cost of 
deepening a main shaft, the bodies of ore accessiblcj from the 
original level having been practically worked out. Held^ that 
there was no evidence on which the opinion of the Commissioners, 
that the expenditure ivas proper working cost, could be supported, 
and that the deduction could not be allowmcl.^ 

Minerals— Exhaustion of— 

An English Company owned nitrate grounds in Chili, which, 
wdth the factory, machinery, etc., would become useless when 
the nitrate wms exhausted. The raw material from wdiich the 
nitrate was produced was found in natural deposits on the 
grounds at or near the surface. The company claimed that a 
deduction should be allowed for the cost of the raw material work- 
ed up and exhausted each year. HeM^ that the deduction in ques- 
tion could not be allowed. 

Per Lord Maenaghten, — appears to me, . . . . that it is 
money wholly and exclusively laid out and expended as capital.’^ 

Per Lord Edbertson.— ^PiYst of all, is this capital which he pro- 
poses to obtain a deduction for ! Now that, my Lords, seems to me to be 
entirely concluded by the findings in the case. There is no doubt what- 
ever that the scheme of the enterprise of this Company was to invest 
their capital in the acquisition of this property, and then to proceed to 
work it as a mining concern. 

My Lords, that being so, the Master of the Bolls seems to me to be 
abundantly justified in saying that this is merely another ease where 
capital has been embarked in a wasting subject-matter,’^^ 

Forests— Depletion of timber in— 

111 Kauri Timher Co- v. Commissioner of Taxes^ — a New 
Zealand case — the company acquired certain forests mostly by 

(1) CoUness Iron Co. v. 1 Ta:s: Cases, 2S7; Knoivles \\ MacAdam^ 1 

Tax Cases 161, overruled. 

(B) 1 Tax Cases l.,\. 

(5) Bomier v. Basset Mines^ 6 Tax Cases 146. 

(4) The Alianm Company Ltd. V', Bell, 5 Tax Cases 173. 

(6) (1913) A. 0. 771. 
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purchase or by a 99 years lease. TJiider the New Zealand law no 
deduetion may he made from taxable profits on account of loss 
of capital. The question, therefore, arose whether the value of 
the timber cut down every year could be deducted. The Privy 
Gouncil held that the deduction was not permissible. 

Per Lord Shaw . — “. . . there is no obligation upon the company 
immediately to cut down and remove the timber, or indeed to do so at any 
speeific date, their rights with regard to the timber being eo-extensive in 
time with the currency of their leases. The case is thus removed in fact 
from an analogy with decisions in which a sale of standing timber was 
coupled with the duty of its instant removal from the ground. . . the 

transaction under which these timber rights were acquired was not one 
under which a mere possession of goods by a contract of sale was given to 
the appellant company, but was one under which they obtained an interest 
in, and possession of, land. So long as the timber, at the option of the com- 
pany, remained upon the soil, it derived its sustenance and nutriment from 
it. The additional growths became ipso jure the property of the company. 
All rights of possession necessary for working the business of cutting or 
even for preserving \inin.iured the standing and growing stock of timber 
were ceded under the leases. All this, together with the business facilities 
for removal and sale, was granted to the company which thereby became 
invested with the possession of and an interest in the land . . . It has 

long been the law of the United Kingdom that the exhaustion of capital, 
however it might be treated on stinet actuarial principles or according to 
certain principles of economies, may for the purpose of taxation be treated 
as profit. The profit may be temporary, and so when it ceases the capital 
may be gone, and with the going of the capital there will also go the sub- 
.I'eet and the possibility of the tax. . . The law — so clearly stated with 

regard to the working of coal and nitrates, and settled upon a broad 
genei*al principle — is in no way different when it comes to be applied 
to timber-bearing lands. The principle as to the true reason for holding 
that such timber rights are of the nature of possession of, and interest 
in the land itself, has long been settled.” 

Advances to Subsidiary Company — ^Loss of — 

A Company carried on the business of zinc smelting, for 
which purpose it required large quantities of “blende”. To 
supply the “blende” a new Company was formed, which from 
time to time received assistance from the old Company in the 
form of advances on loan. The new Company proving unsuccess- 
ful, and going into liquidation, the amount due from it to the 
old Company, was written off as a bad debt. Held, that the advan- 
ces were an investment of capital, and that the loss was not 
deductible in arriving at the profits of the old Company for 
assessment. 

Per Bray, Jf . — ^“What yon have to see is whether, in common par- 
lance, it i.s capital expenditure, that is to say an expenditure on account 
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of capital, an expenditure which, on the ordinary profit and loss aecount, 
would not appear as a debit at all, but would appear as a debit when you 
are dealing with assets .... If this were an ordinary business 
transaction of a contract by which the Welsh Company were to deliver 
certain blende, it may he at prices to be settled hereafter, and that this 
was really nothing more than an advance on account of the price of that 
blende, there would be a great deal to be said in favour of the Appellants. 
But it is quite clear that the Commissioners have not taken that view, 
and it seems to me rightly they have not taken that view. It is impossi- 
ble to look upon this as an ordinary business transaction of an advance 
against goods to be delivered. It is really nothing of the sort. The Welsh 
Company w^ere in this diiSculty. They had great difficulties in opening 
their mine ; they had to expend large sums of money for that purpose, and 
they applied to the Appellant Company — ^the English Company — to lend 
them money, and they lent them money. 

Now, I can come to no other conclusion but that this was an invest- 
ment of capital in the Welsh Company, and v/as not an ordinary trade 
transaction of an advance against goods 

In Jacobs Young S Co. v. Harrir it was held that if a prin- 
cipal company sank its money in a subsidiary company and the 
latter lost its money, the loss was, to the former, a loss of capital 
and not a deductible expense. The point is that it is not the 
‘trade’ of the principal company in which the loss occurs. 

Allied business — ^Advances — Bad debts — 

A .Brewery Company granted loans to their customers 
on the security of Public-houses. If the security did not realise 
the amount of the loan, the Company wu'ote off the loss as a 
bad debt. Held^ that in arriving at the profits of the Brewery 
Company, for assessment to Income-tax, the Company are entitl- 
ed to deduct the amount of such losses or bad debts.® 

Eef erring to Watney v. Mnsgmve^ Pollock, B., said : — 

There were some observations made by the Lord Chief Baron 
(Kelly) who, possibly,, had not before him all the eases that might possibty 
arise in the future, which might militate against the decision which 
he gave. As far as those observations are concerned, they are not bind- 
ing upon us and I am quite certain they would not have been made had 
the learned Lord Chief Baron had such a case before him.” 

In order to establish a new source of supply, a paper-maker 
in the United Kingdom advanced money to a wood pulp manu- 
facturer in Canada, the money bearing interest and being repay- 


(.1) English Crown Spelter. Co. v. Baker f 5 Tax Cases 327. 

(2) 5 A.T.O. 735; 11 Tax Cases 221./ 

(3) Watnep v. Mnsgrane^ I Tax Oases 272, distinguislied ; Beid^s Brewery Com- 
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able gradually when supplies were made. During the war the 
British Government stopped the import of wood pulp and the 
Canadian firm disclaimed all liability in respect of the advance. 
Held, that the advance was in the nature of capital expenditure.^ 

Allied business — Payments to— 

A. Company (A) had an agreement mth another Company 
(B) carrying on a similar business, under which it obtained, in 
return for an undertaking to make up the yearly profits of Com- 
pany (B) to a certain amount, a commanding interest in its 
management. Company (A) claimed to deduct, in computing 
its yeai’ly profits for Income-tax purposes, the pajunent made 
to company (B) under the terms of this agreement. The Com- 
missioners found that the payment was made by Company (A) 
for the purpose of its trade so that it might sell its goods at a 
better price, and therefore allowed the deduction. Held, that 
the question was one of fact rather than of law and that the deduc- 
tion had rightly been allowed." 

Fer the Lord President. — “ .... it all depended on whether 
this expenditure was really an outlay to earn profit, or was an application 
of profit earned. Well, that is a question of fact ..... .” 

Per Lord M’Laren. — “ . . . . If the payment made to the affi- 
liated Company could be regarded as charity, my opinion would he that 
it was a payment out of income, and that it was subject to income-tax. 
But mercantile companies are not in the habit of subsidising competing 
companies from motive of benevolence. Such a payment would not be 
a legal application of the shareholders’ money, and, in the absence of 
evidence or an admission to the contrary effect, I think it is a just legal 
inference that the payment in question was a payment made for the ad- 
vancement of the Respondents’ business, and with a view to augmenting 
its capital or its income. As this is an annual jiayment, it would, as a 
matter of accounting, be regarded as a payment made with a view to the 
increase of income, and would be properly entered in the annual accounts. 
The Commissioners have found, in fact, that the payment was with a view 
to earning larger profits . . . . ” ibid. 

Per Lord Pearson. — “ .... But the statute does not require 

the party claiming the deduction to show that any profit was in fact 
earned by the expenditure in question. It is enough that it shall have 
been laid out for the purposes of his trade, as this expenditui-e clearly 
was. But then it must be laid out wholly and exclusively for these pur- 
poses; and it was argued that the agreement was, at least in part, for the 
benefit of Wilsons, Ltd. It may have operated to their benefit. But we 
have to do only with Stewarts and Lloyds’ part of it; and even with that, 

Mm&ien Bons v. Cdmmimmm of InUnk' MennWt 12 Tax 
Cases 217. ' ' - \ : • ■ ' , 

(2) JoM Moore BUwarU 4^ 6 Tax Cases, 601, 



not as a definite source of ascertainable profit, but as inferring the expen- 
diture of the sum of money hei-e in question for the purposes of their 
trade. I think it clear that from their point of view the expenditure was 
made for those purposes and for no other ... ” ihid. 

Lump sums received in commutation of annual charges- Investment 
of— 

A cemetery company received lump sums in commutation 
of the annual charge for the keep of lairs in perpetuity, and invest- 
ed such sums as capital. Held, that such sums are not a deduc- 
tion in arriving at the profits of the company for assessment.^ 

Cemetery — ^Estimated future expenditure — 

A commercial and dividend-paying Cemetery Company 
undertook, in consideration of lump sum payments, to maintain in 
perpetuity the repair of graves and monuments and the decora- 
tion of graves in one of its Cemeteries. The Company was asses- 
sed in respect of its profits under Schedule A (Property), and 
tlie Crown contended that, in computing the liability, the lump 
sum payments of each year should be included in their entirety 
in the gross receipts of the year, the expenses of the upkeep of 
the graves for the year being allowed as a deduction. Held, 
that in arriving at the profit assessable in respect of the lump 
sum payments the estimated futui'e expenditure of the Company 
on the maintenance and repair of the graves and monuments 
should be deducted.' 

Depletion of capital — No allowance for— 

A Cemetery Company sold the use in perpetuity of grave 
spaces in the cemetery to be used for burial purposes only. Held, 
that a deduction could not be allowed in respect of the estimated 
cost price of the grave spaces. The ratio decidendi was the same 
us in the Coltness Iron Company case,® i.e., that no allowance 
may be made for the depletion of capital.^ 

Ships — Loss of — 

A Company who were ship-owuiers and importers of coal 
insured their ships at half their value and created a reserve 
fund for the balance. A ship valued at £15,000 was lost. It 
was insured for £8,000, and the Company claimed £7,000 as a 
deduction from profits. Held, that the loss was one of Capital.^ 

• (.1) Faidey Cemetery Company v. Iteithf 4 Tax Cases 1. 

(2) (The Faidey Cemetery Company v. Melihy 4 Tax Cases 1, distiiiguislied ; 

Sun Insurance Office v* Clarlc^ h Tax , Cases 59, foilowed). The London Cemetery 
Company v. Barnes , 7 Tax Cases 92. - 

(3) 1 Tax Cases 

(4:) Milinhw'ph Boiithern v. Kinmoui, 2 Tax Cases 516. 

(5) 'Leyg # Som Irish j 12 Tax Cases S91. ^ 
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Ships — Loss of— Partially insirred— 

A shipping company insured a ship partially with under- 
writers, and bore the remainder of the risk, itsef. It set aside a 
portion of its profits to form an insurance fund, and was not allow- 
ed to deduct this portion of profits in computing its liability to 
tax every year. Later on, the ship was lost, and the Company 
claimed to deduct the amount which it transferred from the 
Insurance Fund to meet the loss. Held, that the deduction was 
inadmissible, the loss being a loss on capital account. 

Per Lord McLaren . — “This is not insurance in the legal sense of 
of the term . . . but only a reservation of the profits . . . to pro- 

vide for future losses.”^ 

Sinking fund— Payments into — 

A Company was empowered by Act of Parliament to raise 
money upon mortgage for the purpose of carrying out a Govern- 
ment contract, but was required by the same Act to establish a 
sinking fund for the extinction of the mortgage debt. A sum 
was to be set aside for payment into the sinking fund out of 
each quarterly payment received under the contract, or out of 
other moneys belonging to the Company. Held, following the 
decision in Mersey Docks and Harbour Board v. Lucas that 
the sums thus set aside are not allowable as a deduction in arriv- 
ing at the Company’s assessable profits.^ 

Bonus — On repayment of loan— 

A Company borrowed money to be employed in its busi- 
ness, and covenanted to pay annual interest thereon, and to re- 
pay the capital with the additional bonus of 10 per cent. Held, 
that the bonus paid could not be claimed as a deduction in com- 
puting the assessable profits of the company.* 

Investment for securing custom — Loss of— 

In order to secure contracts for the erection of mills, it was 
necessary for an Architect to take up shares of certain Milling 
Companies granting the contracts. The shares taken up were sub- 
sequently sold at various dates at a loss. The sale of the 
shares was necessary to provide funds for securing new 


(1) Thompson v. The Western StemuMp Co., Lid,f 44 B. L. B. 715. 
(g) 2^, Tax CMes 25. ■' 

(3) dtp of PuUm Steam Faehet B Tax Cases 101. 

(4) Arimm Copper Cmpmp vv Bmilmi 140,'' > 
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cor.tracts. Held, that the loss was a loss of capital, and was not 
an admissible deduction in arriving at the profits for assessment.^ 

Railways — ^Improvements of road — Replacement by heavier rails — 

A railway company is not entitled to deduct from the profits 
sums expended in improving a section of the line so as to bring it 
up to the standard of the main line, nor the cost of the extra 
weight of heavy rails and chairs substituted for lighter ones.® 

Removal— Cost of— 

A Company established for the buying and selling of 
granite moved their business to larger premises, and defrayed 
the whole cost of removal out of revenue. In calculating their 
profits, the Company claimed a deduction for the expenses of cart- 
ing granite from the old yard to the new, and of taking down and 
re-erecting two cranes. Held, that these items were not allowable 
deductions. 

Fer Lord McLaren . — “I think that the cost of transferring plant 
from one set of liremises to another more commodious set of premises is not 
an expense incurred for the year in which the thing is done, but for the 
general interest of the business. It is said, no doubt, that this transference 
does not add to the capital value of the plant, but I think that is not the 
criterion. There are costs that would not properly be set against the 
income of the year, and which yet may not add to the capital value. Sup- 
pose a person is imprudent enough not to insure his premises or his goods, 
which can be insured, and they are burned down, and he has to replace 
the building; he could not be allowed to charge the new building against 
the income of the year, although the putting up of it does not add to the 
value of his property, but merely enables it to maintain its original value. 
I agree, therefore, that the cost of re-erecting the cranes and the cartage 
of materials, being a thing not done for the benefit of the one year, is 
not a proper deduction from income.”® 

This decision was approved by L. C. Cave in British 
Insulated S Helsby Cables v. Atherton.'^ 

In order to extend its business, a Company opened a 
manufactory and fitted machinery, but subsequently closed it, 
removed a portion of the machinery, and re-opened the manu- 
factory on a smaller scale, and thereby lost a portion of the original 


(1) Stott V* HoddinoU, 7 Tax Cases 85. 

(2) Highland Mailway Co* v. Balderston, 2 Tax Cases 485. 

(3) Granite Supply Association -t, Kitidn^ 5 Tax Cases 168, 

(4) 10 Tax Oases 150* • • 
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expenditure. B'eld, that this was a loss of capital, for which 
deduction could not be allowed.’' 

The moving expenses of a travelling business, e.g., a circus 
or a travelling butcher, including the cost of closing up at the old 
and fitting up at the new place, can be deducted from profits; but 
not if the business is a ‘flitting’ (as opposed to a travelling) busi- 
ness. Accordingly, in the ease of a firm of meat-importers and 
retailers who owned a very large number of shops and constantly 
opened new shops and closed old ones with the changing circum- 
stances of their business as a whole, it was held that the cost of 
equipping new shops was capital expenditure.- 

Premises—Rebuilding— Cost of — Burnt — Civil commotion — 

The assessee, a wine merchant in Dublin, was the lessee of 
premises which he was bound to keep in proper repair. The 
premises were burnt in a local rebellion. He could not recover the 
loss 'either from the insurance company or under the Criminal 
Injuries Act, and had therefore to spend money in re-building. 
He had also to spend money in salvaging his books, and in fitting 
up and adapting temporary premises elsewhere. In connection 
with the levy of Excess Profits Duty it was held that the expendi- 
ture in question was capital expenditure, and not an admissible 
dediiction.*’ The Privy Council refused leave to appeal in this case. 

Docks — Ship-building- — Deepening of — 

The works of a Company carrying on the business of Ship- 
builders and Engineers were approached by a channel. It was the 
duty of the Harbour Authorities to keep this channel dredged, but 
they neglected to do so, and the channel consequently began to silt 
up. As the Harbour Authorities were not in a position to find the 
funds necessary for the complete restoration of the chaimel, a 
chea])er scheme was devised, involving a lesser depth of dredging 
and the provision of a deep water berth, to which the Company 
and the Harbour Authorities contributed, the Company’s contribu- 
tion being the greater. If this expenditure had not been incurred 
by the Company, it would have been impossible for them to deliver 
a battle cruiser which was then in course of completion at their 
works. The Company claimed that this expenditure should be 


(1) Bmiih v* .Wmiinglwmd, Bmlm 2 T&x Cases 357. 

(S) Bmtmam v* Bhmo ,: 566 (C. of A*). ' ' ■ 

(3) Muhin FU^gemid ?. Ccmmimmiem uf Mund 5 A.T.O. 4X4. 
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deducted in ascertaining their liability to tax. Held, that the. 
expenditure was capital expenditure, and Avas not an allowable 
deduction in the computation of profits. After quoting the follow- 
ing dictum of the Lord President in Vallambrosa Rubber Com- 
pany, Ltd. V. Farmer.'^ 

“Now I don’t say that this consideration is absolutely final or 
deterininative, but, in a rough vf&y, I think, it is not a bad contention of 
what is capital expenditure — as against what is income expenditure — to 
say that capital expenditure is a thing that is going to be spent once and 
for all, and income expenditure is a thing that is going to recur every 
year.” 

Rowlatt, J., said with reference to the above passage : 

“ . . . . there is no stress on the Avords ‘every year’. The 
real test is betAveen expenditure Avhich is made to meet a continuous 
demand for expenditure as opposed to an expenditure Avhich is made once 

for all, to put it shortly 

.... Noav Mr. Fate argued that the expenditure on any work might 
be revenue expenditure although the result of it endured beyond that 
year. Well I do not knoAV that I differ Avith that altogether, but it seems 
to me that it must ahvays be a question of fact Avhether any particular 
expenditure can be put xrp against any particular Avork, or Avhether it is 
to be regarded as enduring expenditure to serve the business as a Avhole.” — 
Ommvorth v. Vickers, Ltd? 

This AA"as approved in British Insidated and Helsby Cables 
V. Atlterton.^ by L. C. Cave, Avho referred to Smith v. Incorporated 
Council of Law Reporting'^ and Hancoch v. General Reversionary, 
etc., Co? as instances in which payments AAdiich did not recur Avere 
rightly considered to be income expenditure. 

Bills — ^Promotion of — Cost of— 

In vieAV of the unsatisfactory facilities given by a RailAA^ay 
Company, a firm of coal masters joined Avith some other traders 
in promoting tAVo priyate Bills in Parliament for the construetioa 
of a railAvay line, AA^hich AA'as intended to give them the necessary 
facilities, and to make them independent of the EailAA'’ay Company. 
The Bills Avere ultimately dropped by agreement, under avMcIi the 
EailAvay Company undertook to grant the desired facilities. Held, 
(Lord Johnston dissenting), that the expenditure incurred by the 
firm in the promotion of the two Bills, constituted a eapital outlay, 
and AA^as inadmissible as "a deduction in computing the fim’s lia- 
bility to income-tax.® ' 


(1) 6 Tax Cases 629. 

(2) 6 Tax Cases 671. 

10 Tax Cases 155. 

(4) 6 Tax Cases 477* ■ / 

(5) 7 Tax Cases 358. - ■ 

(6) A, G, Moore # -6 Tax Cases 572* 

1-69 
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This was also approved by L. C- Cave in the British 
Insulated S Helshy Cables case. 

Expenditure on investments — What is — 

“ All money laid out by persons who are traders, whether it be 
in the purchase of goods, be they traders alone, whether it be in the pur- 
chase of raAv materials, be they manufacturers, or in the ease of money- 
lenders, be they pawnbrokers or money-lenders, whether it be money lent 
in the course of their ‘trade’ ..... is used, and comes out of 
capital, but it is not an investment in the ordinary sense of the word.”i 

“A man speculating and building for himself not only a brewery 
but a couple of hundred houses, in order . . . that people who inha- 
bited those houses might deal wuth the biwery. In such a case, the 
money could not be said to be money expended by the brew'er upon the 
business of brewery.” (Ibid.). 

Wagons — Use of — Option purchase — Consideration for — 

111 order to obtain railway wagons for the conveyance of 
coal from their collieries to their customers, a Coal Company 
entered into agreements with a Wagon Company under which a 
certain annual sum was paid for a period of years for a certain 
number of wagons. By the terms of the agreements, the Coal 
Company, during the period of the payments, used the wagons at 
their OAvn risk, and Avere bound to keep them in repair, and at the 
end of the period, they had the option of purchasing the Avagons 
at the nominal price of one shilling for each AA'agon. Held, that 
the ainiual payments under the agreements Avere divisible into (i) 
consideration paid for the use of the Avagons, and (ii) payments 
for an option at a future date to purchase the Avagons, at a nominal 
price; and that, in so far as the payments rejiresented the con- 
sideration for the use of the Avagons during the period of agree- 
ment, they Avere admissible as a deduction in the computation of 
the Coal Company’s pi'ofits.^ 

Guaranteed interest— Appropriated to sinking- fund — 

A Company undertook to construct a raihA^ay in Brazil under 
a Government guarantee of 7 per cent. It raised capital by means 
of debentures at 5-| per cent., and deAmted the 7 per cent, to pay- 
ment of debenture interest, and to the formation of a sinking fund 
to pay off the debentures. Held, that the whole of the sum paid, 
under the g-uarantee, during construction, was liable to pay in- 
come-tax as interest.® 


(1) Per Pollock B. ia Seid’s Bremdiy Co, y. Male, 3 Tax Oaeos 279. 

(2) Sarngavil Coal Company, ZAmited v. Brancin, 7 Tax Cases 1. 

p) SlaM T. S<dlmay, S Tax Cases 58. 



Bank overdrafts— Interest on— 

A Company, whose main business it was to buy and sell 
investments, found that owing to the value of their purchases of 
investments abroad exceeding* the amount of their available cash, 
pledged certain of their securities \vith their bankers in New 
York to obtain a fluctuating overdraft, on which interest was 
charged at current rates from day to day. Subsequently, in addi- 
tion to the overdraft, the Bank granted the Company a loan (with 
a fixed maximum) for six months at 6 per cent., which was renew- 
ed for a further six months, and then ternoinated. The Bank 
collected the interest of the pledged securities, and after charging 
the interest due to themselves credited or debited the balance to the 
Company. Held, that the interest paid to the bankers in New 
York was deductible, as an outgoing for the purposes of the busi- 
ness, in computing the liability of the Company for assessment.^ 
(The problem is complicated in the United Kingdom be- 
cause in certain cases Interest on borrowed Capital may not be 
deducted from taxable profits, the borrower however being entitl- 
ed to retain the tax when paying interest to the lender ; in India 
the position is simpler, such interest being allowed as a deduction 
from profits if it is not dependent on the profits). 

Employees — Commission — Question of fact — 

A father was sole partner, and employed his two sous on 
salaries plus a commission on profits, varying from year to year. 
The commission was raised from 5 to 10 per cent., and then to 
33 1/3 per cent., the last, when the father broke down in health, 
and threw the entire responsibility on the sons. Later on, the 
firm was reconstituted, the father and each of the sons possess- 
ing equal shares. The Special Commissioners decided that the 
33 1/3 per cent, commission was not on a commercial basis. Held, 
that the amount dedirctible in respect of the commission, as money 
wholly and necessarily laid out for business expenditure, was 
one of fact on which the High Court could not interfere.^ 

Employees — ^Boarding* expenses — Expenses of going home — 

Boarding expenses of servants, and payment to a servant 
of Ms expenses incurred in going to his home from the place 
of employment are not charitable payments but part of the ser- 
vant’s wages, and should therefore be considered to be incurred 
solely for the purpose of earning profits or gains.® Expenses 
in the nature of increment to salaries such as perquisites 

(1) The Scottuh North American Trust, lAniited v. Farmer, 5 Tax Oases 693* 

(2) Btott and Ingham v. Tregearne, 9 Tax Cases 69. 

(3) Sabv, Jagannath Themni v. Commisaimer of Income-tax, Bihar mi Otiasa, 

a I.T.0. 4. 
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or free food, etc., in lieu of cash can he treated as trade 
expenses ; but they must have been made without any intention 
of recovery from the servants and be claimed as deductions in 
the year in which they are incurred.^ 

Loans and gifts to employees — 

A loan given to a servant cannot be deducted from the 
profits if and when it is written off as irrecoverable. It is not 
a trade debt. Whether gifts can be deducted or not will depend 
on the nature of the gifts. If they are given as a mere act of 
charity, they cannot be deducted; but if they are intended to be 
perquisites for the employees in return for their services, they 
can be deducted, oven though the employees could not legally 
claim such gifts’- 

Employees’ wages — Share of profits— 

When employees are remunerated by a share of the profits, 
in computing the profits of the business, allowance should be 
made for the work and labour done by people who charge nothing 
expressly because they have got their share of the profits which 
is a sufficient inducement to them to do the work. See per Eow- 
latt, J., in Johnson Bros. S Go. v. Commissioners of Inland Re- 
venue.^ See also Stott and Ingham v. Treliearne cited above, in 
which the Ee venue conceded such an allowance, and Eyres v. 
Finnieston Engineering Company, infra. 

In Commissioners of Inland Revenue v. George Thompson 
Co.^ Eowlatt, J., suggested that while no payment which de- 
pended on the assessee’s pi’ofits as a whole coxild be deducted from 
his taxable profits, deductions should be allowed of payments de- 
pending on the profits made on individual transactions. Thus, if 
the assessee hired a ship on condition that he would pay a part of 
the profits of that particular ship, the hire was deductible, but 
not if it depended on the profits in the assessee’s business as a 
whole. The Court also held that hire which represented depre- 
ciation was deductible even if it depended on the ship’s earning 
profits. 

In India, however, a different view has been taken. In 
R. E. Maliomad Kassim Bowther v. Commissioner of Income- 
tax,^' Madras High Court held that no deduction may be made 
on account of the wages paid to an employee in so far as such 
%vages take the form of a share of profits.* The ratio decidendi 
was on the analogy of Eule 3 (2) of Cases I and II of Schedule 

( 1 ) Chtttarmal Eamdaifal v* CowMU^totieT of Inoomc-lax. uiireiior.ted. 

■ : 12 Tax Cases 147, 

, (I) 9 w. 
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0 in the United Kingdom, which says that “ . . no sum shall he 
deducted in respect of .... any other annual payment paya- 

ble out of profits and gains.” It is submitted Avitli respect that 
the interpretation placed on the United Kingdom rule is not 
correct. Under the scheme of the English Act, which is totally 
different in this particular respect, the assessee who carries on 
husiness is taxed on his gross profits {i.e., his own profits plus 
the payments that are not deducted), but he is at the same time 
empowered to recoup himself by deducting tax from those to whom 
he makes the annual payments (see Rule 19 of the English Rules). 
It is only annual payments that may not be deducted; for exam- 
ple, interest paid on a Bank overdraft may be deducted; and it 
is only in respect of annual payments that the assessee can recoup 
himself by deduction of tax from the payee. As to what is or is 
not “ annual ” payments for the purpose of these rules, there 
have been several rulings — notably Scottish North American Trust 
y. Farmer} See also notes under section 10 (2) (in). 

The above decision of the Madras High Court has, how- 
ever, lost its importance, since the Uovernor-Greneral in Council 
has by notification under section 60 since removed the liability 
of such profits to double taxation, i.e., once in the hands of the 
person who conducts the business and again in those of the reci- 
pient of the share of the profits. 

Partners— Buying' out — Payment for— ■' 

The assessee had a 36/64th share in the profits of a firm. 
When one of the partners retired in October 1921 and the part- 
nership was dissolved by agreement dated 7th December, it was 
arranged that he should receive £1,500 “in full satisfaction of his 
whole share and interest in the profits of the firm” for the year 
ending 21st December, another £200 on account of outstanding 
accounts, and sums varying from £500 to £200 for the next five 
years. In the new partnership the assessee had a 2/3rd share. 
The question having arisen how the amounts paid to the retiring 
partner should be treated, it was held that they were the price 
paid to the retiring partner of his retirement, for wdiich the 
remaining partners weie liable irrespective of the existence of 
profits, and that therefore they could not be treated as the re- 
tired partner’s share of profits. The sums therefore had to be 
treated as profits of the remaining partners, out of which they 
discharged capital debts.^ 


(1) 5 Tiix Cases 613 (H.L,). 

(2) Exitherford v. Commissionem of inland Eevenne^ (192C) Se. L,T. 394. 
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MisappropriatioE— (By) Managing Director— 

The Managing Director of a Company was for many years, 
lip to Ms death, in sole control of the Company’s business. An 
investigation after his death showed that many payments and 
some receipts iiot relating to the Company’s business but to 
his private affairs, had been passed through the Company ’s books, 
and it was calculated that some £14,000 was due from his estate 
to the Company. The debt was valueless, and was written off as 
bad in the Company’s accounts for the sixteen months to the 
30th June, 1920. The General Commissioners, on appeal, allow- 
ed the Company’s claim to deduct the amount in question in 
computing its profits for assessment to income-tax, holding that 
the loss was a bad debt that had arisen in the course of the Com- 
pany’s trading. iJeW, that there was no evidence to support 
the Commissioners’ findings; that the loss was not a trading loss; 
and that it was not an admissible deduction from the Company’s 
profits for income-tax purposes. 

Per RowlaUy J. — When the Rule speaks of a bad debt, it means 
a debt which is a debt that would have come into the balance sheet as a 
trading debt in the trade that is in question, and that it is bad. It does 
not really mean any bad debt which, when it was a good debt, would not 
have come in to swell the profits. What the Commissioners have been 
misled by, in my judgment, quite clearly is this. They have allowed 
themselves to act under the impression that they were taxing the Com- 
pany on what the Company, in a loose way, had made and secured. In 
point of law, they were engaged in assessing the profits of the Company’s 
trade, not of the Company itself but of the Company’s trade, and I have 
to consider whether there is the least ground for supposing that losses 
of these sums, resulting in this bad debt, were losses in the trade. I 
quite think, with Mr, Latter, that if you have a business (which for the 
purposes of to-day at any rate I will assume) in the course of which you 
have to employ subordinates, and owing to the negligence or the dis- 
honesty of the .subordinates, some of the receipts of the business do not 
find their way into the bill, or some of the bills are not collected at all, 
or something of that sort, that may be an expense connected with and 
arising out of the trade, in the most complete sense of the word. But 
here that is not the ease at all. This gentleman was the Managing 
Director of the Company, and he was in charge of the whole thing, and 
all we know is that in the books of the Company, which do exist, it is 
found that moneys went through the books into his pocket. I do not 
see that there is any evidence at all that there was a loss in the trade in 
that respect. It simply means that the assets of the Company, moneys 
which the Company had got and which had got home to the Company, 
got into the control of the Managing Director of the Company, and he 
took thein out. It seems^ to, me that what has happened is that he has 
made away with receipts- of the. Company dehors the trade altogether in 
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virtue of his position as Managing Director in the ofEiee, and being in a 
position to do exactly what he likes. 

Embezzlement— Loss through— 

Loss through embezzlement by an employee is not a loss 
in the nature of capital expenditure but a loss incidental to the 
conduct of the business, and allowance should be made on this 
account.^ 

Legal expenses — ^Eeducing capital — 

A Company had made losses in trading, and carried for- 
ward a debit balance from year to year in its balance-sheet. The 
existence of this debit balance stood in the wmy of the payment 
of dividends when the Company entered on a period of profit 
earning. To enable dividends to be paid, the Company applied 
to the Court to have its capital reduced, and for the purpose in- 
curred legal and other expenses. The Company claimed to de- 
duct these expenses in computing the balance of profits and gains 
for the purposes of assessment to income-tax. Held, that the 
expenditure in question was not expenditure for the purposes of 
the trade of the Company, but for the purposes of distribirting 
the profits of its trade, and was not a proper deduction in com- 
puting the profits for the purposes of assessment to income-tax,® 
Legal expenses — ^Mortgage — 

The sole proprietor of a business also owned the premises 
in which it was carried on, but the premises were subject to cer- 
tain mortgages. One of the mortgagees died and his execiitors 
called up the money due. A part was repaid and one of the bene- 
ficiaries took over the balance of the bond. The mortgagor in- 
curred legal expenses in connection with the transfer of the bond. 
Held (Lord Salvesen dissenting), distinguishing Usher’s case 
and follomng Strong v. Woodifield and similar eases, that the legal 
expenses were capital expenditure and not deductible from pro- 
fits.^ (Excess Profits Duty Case.) 

Damages — 


A Brewing Company, which also owned licensed houses, 
in which they canned on the business of inn-keepers, incuri'ed 
damages and costs on account of injuries caused to a visitor 
staying at one of their houses, by the falling in of a chimney. 
Held, that the damages and costs were not allowable as a deduc- 
tion in computing the Company’s profits for income-tax purposes. 


(1) Cmtis V. # G. Oldfieldf Ltd.y 9 Tax Cases 310. 

(2) Bahu Jagannatli TJierani y, Commusioner of InoomeAaz^ Bihar and Orissa^ 
2 I.T.O. 4 

(3) Archibald Thomson, Black 4* Ltd. v. Baity, 7 Tax Cases 158, 

(4) Small y. Masson, (1020) Se. 768| 12 Tax Cases 351, y . 
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Per the Lord Chancellor.— “ . . . In my opinion, however, 

it does not follow that if a loss is in any sense comieeted Avitli the trade, 
it must always be alloAved as a deduction; for it may he only remotely 
connected with the trade, or it may he connected with something else 
quite as much as or even more than with the trade. I think only such 
losses can be deducted as are connected with it in the sense that they are 
really incidental to the trade itself. They cannot be deducted if they 
are mainly incidental to some other vocation, or fall on the trader in some 
eharaeter other than that of trader. The nature of the trade is to be 
considered. To give an illustration, losses sustained by a railway com- 
pany in compensating passengers for accident in travelling, might be 
dediieted. On the other hand, if a man kept a grocer’s shop, for keeping 
which a house is necessary, and one of the windoAV-shutters fell upon 
and injured a man walking in the street, the loss arising thereby to the 
grocer ought not to be deducted. Manj'- eases might be put near the 
line, and no degree of ingenuity can frame a formula so precise and com- 
prehensive as to solve at sight all the eases that may arise. In the present 
case, I think that the loss sustained by the appellants, Avas not really 
incidental to their trade as inn-keepers, and fell upon them in their 

character not of traders but of householders ” 

Per Lord Davey . — “ It is not enough that the dis- 

bursement is made in the course of, arises out of, or is connected with 
the trade or is made out of the profits of the trade. It must be made for 
the purpose of earning the profits 

On the other hand, there is little doubt that damages Avhich 
really represent the sharing of profits with others, e.g., for the 
infringement of patents or trade marks are deductible. Such 
damages would also be undoubtedly taxable in the hands of the 
recipients. See Constantinesco v. The. King and Short Bros, v. 
Commissioner of Inland Bevenue, set out under section 3. 

Propaganda — ^Anti-prohibition — By Brewer — 

In Ward d Company v. Commissioners of Taxes," the ex- 
penditure incurred by a brewer on an anti-prohibition campaign 
was disallowed. 

Panalties— 

Penalties levied for the infringement of customs or any 
other laws, cannot be allowed as deductions from profits ; nor the 
costs incurred in defending proceedings started by the Crown 
in regard to such penalties.® The point is that the sums in ques- 
tion are not a ‘ trading loss and are not spent in order to enable 
the assessee to ‘ earn the profits’. But the Income-tax Act is 
not necessarily restricted to lawful business only. See Canadian 


- ' (1) strong and Comvmy of Mmaeg, Limited v. Woodifleld, 5 Tax Cases 215. 

( 2 ) , { 3 , 923 ) 145 » 

, , Mmenug tyWames # Co., (1919) 2 K.B. 444j 12 Tax Cases 227; 

ItUnA Mevme v, Fo» QieU, (1920) 2 K.B. 663 (C.A.) ; 18 Tax Cases 232, 



Minister of Finance v. Smith and otlier cases set out under See- 
tioii 4 (3) (vii). 

Mine— Dead-rent— Surplus royalties— 

A mine was subject to a minimum dead-rent. Wiieii the 
royalties exceeded the dead-rent, the surplus could be retained 
until the Company had recouped the amount by which in former 
years the dead-rent had exceeded the royalties. Held, that the mine 
was assessable on its full profit without deduction for any sur- 
plus royalties retained, although in previous years the dead-rent 
had been paid and assessed when the mine had not begun to work.’^ 

(This case arose out of the provisions of the English law 
under which the royalties are not allowed as deductions from 
profits but the assessee is authorised to recoup himself by deduc- 
tion of income-tax from the royalty paid.) 

Letting house— Profits from — 

A person assessed in respect of the profits derived from 
letting her house furnished, claimed to be allowed as a deduc- 
tion the amount of rent paid by her for another furnished house 
in which she lived while her own was let. Held, that the deduc- 
tion claimed was inadmissible. 

Per the Lord President. — “ This particular expenditure on a house 
elsewhere has nothing necessarily to do with the letting of her own house. 
It only represents the necessity of her living somewhere. So far as 
letting her house is concerned, no doubt it is a necessity that she should 
go out, but it is not a necessity of the situation that she should take a house 
elsewhere. She might get prrt ixp by friends. She might go to a 
hotel. . . 

Directors — Income from shares— Remuneration- 

Under the Articles of Association of a Company the divi- 
dends on the shares held by Directors were to be regarded as 
part of the remuneration of the Directors. The shares held by 
the Directors had been acquired by them for valuable considera- 
tion and were held unconditionally. Held, that the dividends on 
the shares held by the Directors, were not an admissible deduc- 
tion in computing the profits of the Company. 

Per the Lord President. — “ .... The question really resolves 
itself into this, whether the right of the (Directors) to receive their divi- 
dends was granted to them by way of remuneration for their services. 
The answer is, of course, that it was not 

Tied houses — Repairs of — 

(1) Broughton and Bias Bower Coal Gompamg, Ltd, v. KiThfatfielc, 2 Tax 
Cases 69. 

(2) Wylie v. Eccottf 6 Tax Cases 128. 

(3) Byres y. Fmnieston Engineering Company, Ltd,, 7 Tax Cases 74,; 
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A brewer claimed to deduct from his profits the excess of 
the cost of the repairs of a tied house over the one-sixth allowed 
under Schedule A, i.e., in respect of the value of the building. 
Eeld, that the deduction was inadmissible. 

Per Smith, L. J . — “It is impossible to allege that the whole of 
this money for repairs of this public house, was laid out exclusively for 
the trade of the brewer; it was laid out for many other things too.”i 

But this was overruled — see decisions below. 

Tied houses — Licenses — Cost of unsuccessful applications — 

Magistrates licensing public houses required the surrender 
of licenses before granting new licenses for new houses; and 
brewei's claimed to deduct sums paid for/' call of licenses ” and 
other expenses of unsuccessful applications for new licenses in 
arriving at profits for assessment. Held, that svieh deductions 
were not admissible. 

Per PhiHimore, J . — “ (Counsel for the Company) says, in fact, 
they are none of them in respect of successful applications, but are wholly 
in respect of unsuccessful ones. . . . They are not to be supported. 

. . . in respect of sueee.ssful applications, because they are not part 
of the annual expenditure of the bi’ewer in the course of the year; they are 
sums which, either out of capital or out of savings or realised profits 
he applies in extending his business. Why is it not the same thing if 
he applies those sums in attempts to extend his business, and fails! . 
. . . That money is spent before the licensing day comes round. 

At that moment, after it has been paid and before the licensing day 
comes round, where is it to go ? . . . . If it succeeds, it is to go 
into the- expenditure of capital, but if it fails, it is to go to some other 
way. I want to know, in between, where it is to stand ... it can 
only stand, in between, as it Will at the end, and if it may not at the end 
stand as an ordinary deduction from the annual profits, as an annual 
trade expense, neither can it so stand at the moment when the option 

is on it it seems to me that this sum is, perhaps it is not 

right in one sense to say, an expenditure of capital in the sense of the 
original capital of the concern; but it is an expense out of savings or 
realised profits jjs 

This decision w’-as approved by L. C. Cave in British In- 
snlated and Helshy Caldes v. Atdierton? 

Breweries — ^Tied houses— Compensation Fund Charges— 

A Brewery Company were the owmers or les.sees of a num- 
ber of licensed premises which they had acquired as part of their 
business as brewers and as a necessary incident of its profitable 
exploitation. The licensed premises were let to tenants, who 

(1) BricJcwood # Oompmij r, B Tax Cases 600. 

(2) Hmihmell v, Bmill Brothers^ . XdmiM, 4 Tm '€mm 430, 

(B) 10 Tax Oases 156, ' ' ' ' 
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were “ tied ” to purchase their beer from the Company. Un> 
(Jer the Licensing Act, Compensation Fund Charges were levied 
in respect of the Excise “ on ” licenses held by the tenants, who 
paid the charges and recouped themselves by deduction from 
the rents which they paid to the Brewery. It was claimed by the 
Company that in computing its profits for assessment to income- 
tax, it should be allowed to deduct the amounts ultimately borne 
by it in respect of the Compensation Fund Charges. Held, in 
the King’s Bench Division that the deduction claimed was 
inadmissible. This decision was, however, reversed in the Court 
of Appeal (Kennedy, L. J., dissenting) ; and the opinions in the 
House of Lords being equally divided, the judgment of the 
Court of Appeal was sustained. 

Per Channel!, J . — “If a brewer sets up a depot at a distance from 
his main brewery, for the purpose of increasing his sales, the annual ex- 
pense of that depot is to my mind clearly an expense deductible as exclusive- 
ly incurred for the purpose of his business of selling beer. . . . Then 
again if in order to sell his beer he has to employ an agent and pay 
the agent, the payment of that agent is an expense of selling the beer. . 


Per Lord Atkinson , — Again it is urged that the landlord pays 
his contribution as landlord, and because of his proprietary interest in 
the premises, and not as trader, since he would be equally liable to it 
whether he traded or not. That, no doubt, is so, but in the present ease 
the Company have become landlords and thus liable to pay the charge 
for the purpose solely and exclusively of setting up the tied-house system 
of trading. If the Company took under lease a plot of land to enlarge 
their brewery, or took similarly premises in which to establish a depot 
to sell their beer through an agent, the same criticism might be applied 
with equal force to the payment of the rent reserved by the lease. They 
would pay it as lessees ; not as brewers. They would pay it whether they 
continued to brew or not. Yet under the provisions of the very rule 
relied upon in this case, they would be entitled to deduct the rent from 
the profits earned, and that, too, utterly irrespective of whether the receiver 
of the rent used it to pay for his support or for Ms pleasure, or even 
to set up a rival brewery. 


Indeed, even in a contract made for the purchase of material, 
such as hops or malt, the Company would have to pay for the commodity 
supplied, not because they are brewers, but because they were contracting 
])arties, utterly irrespective of whether they carried on their trade or 
had abandoned it. Yet it can hardly be suggested that the price paid for 
the hops or malt under the contract should not foe deducted from the 
receipts. There is, therefore, in my opinion nothing in this objection, 

# # # , # # # #■ 

Lastly, it was objected that fhe license, which draws after it the 
liability to pay the compensation contribution, authorises trading in 
several articles in addition to beer, and that the payment of the eompen- 
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sation or any part of it could not be held to be made wholly and exclusively 
for or in the interest of the trade in beer alone, and no doubt, as far as 
the publican is coneerned, that posibly may be so, but as far as the 
respondents are concerned, they deliberately set up, wholly and exclu- 
sively for the purposes of their trade in beer, a system which necessarily 
subjects them to a liability for the share of the compensation contribution 
they claim to deduct. It matters not to them in respect to what trading, 
in addition to the trading in beer, the liability for tjie entire contribution 
is ineurred. They deliberately assume the liability for the landlord’s 
share of it solely to get a market for their beer, and therefore the pay- 
ment of it is a disbursement made wholly and exclusively for the pur- 
poses of their trade as vendors of beer.” 

«« # # ^ # # # 

On the other hand, 

Per Lord Bkmo of Dunfermline . — .... this appears to 
me to demonstrate that a payment made by an owner, irrespective of 
whether he is in trade or is dealing as a trader with the premises, is a 
payment for the purpose of preserving the owner’s rights as such, and 
cannot be said to be exclusively devoted to the purpose of some business 
in which the owner happens to be engaged. In short, it seems to be diffi- 
cult logically to affirm, and wvere it not for the opinion of some of your 
Lordships and some of their Lordships in the Court below, I should 
deem it impossible to affirm, that a payment is exclusively devoted to the 
purpose of the wholesale brewing trade carried on by the owners of 
premises when the same payment to the same amount, and in respect of 
tlie same premises, ■would fad upon the owners, although the}' stopped the 
brewing business to-morrow, or although they had never at any time 
been engaged in any business transactions witli the licensee. I have, as 
I say, difficulty in seeing how an owner’s payment can be said, to be exclu- 
sively for the purpose of a brewer’s trade when the payment would fall 
upon the owner, whether he was a brewer or not. 

<< While the payment is not, in my opinion, ^ exclusively ’ for the 
brewing trade purpose, it appears also to he equally clear to me that it 
is not ‘Svholly” for such a purpose. I may point out that even if it were 
maintained that the payment was to secure the continuing value of a bre- 
wery asset, still that asset was a value in a licence which was for wine, beer, 
and spirits. The payment undoubtedly was for the continuance of that 
licence as a whole, although the trading interest of the appellants with 
the premises had no reference to anything but beer. It is not difflenlt 
to figure eases in which, if an ‘on’ licence in the full sense were reduced 
to a beer house licence, the value of the premises would be greatly 
reduced, while the trade in beer therein with the wholesale browser might 
not be reduced, but increased. It is, to my mind, fairly plain, there- 
fore, that the payment by the owner, who happens to be a browser, is 
a payment not exclusively devoted to the pitrposes of his brewing trade, 
but devoted to the purposes of a trade in wine and sjurits as well as 
beer, and the deduction under the statute cannot accordingly apply. 

(1) Smith V. Mm Brei&er$.-€pm'0n^, 5 Oases- 568. 
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Tied houses— Expenses on— 

A Brewery Company were the owners or lessees of a number 
of licensed premises which they had acquired solely in the course 
of and for the purpose of their business as brewers, and as a 
necessary incident to the more profitable carrying on of their 
business. The licensed premises were let to tenants who were 
“tied” to purchase their beer, etc., from the Company alone. 
The Company claimed that in the computation of their profits 
for assessment, the following expenses incurred in connection with 
these 4ied’ houses should be allowed: — 

(a) repairs to tied houses; (b) differences between rents 
of leasehold houses or assessment of “property” of freehold 
houses on the one hand and the rents received from the tied- 
tenants on the other; (c) fire and license insurance premiums; 
(d) rates and taxes; (e) legal and other costs. 

Held, that all the expenses claimed were admissible as 
being money wholly and exclusively laid out or expended for the 
purpose of the trade of the Brewery Company. 

Per Lord Lorehurn. — “In my opinion this point was practically 
dmded hy the Lion Bretoery Company case^ . . . . . The brewei's 
were there allowed . . . . to enter upon the debit side an allowance 
which they had to make for their share of the compensation charge in 
respect of their tied houses. That compensation levy became payable by 
them, because it was necessary for the le^7' to be paid in order to save the 
licences which were in the names of their tenants. It was held to be a 
proper debit because it was paid to keep going another business the success 
of which was essential to their own. That was the principle of the decision 
and not the narrow point that the compensation Avas payable by statute. 


' ‘ On ordinary principles of commercial trading, such loss arising from 
letting ‘tied’ houses at reduced rents is obviously a sound commercial out- 
lay. Therefore the item (difference between the rent paid by the landlord 

and the rent reeoA'ered from the tenants) must be deducted ” 

Per Lord Atkinson, — “I think that that doctrine (i.e., in the Lion 
Brcivery case) amounts to this that where a trader bona fide creates in him- 
self or acquires a particular estate or interest in premises wholly and ex- 
clusively for the purpose of using that interest to secure a better market for 
the commodities which is a part of his trade to A'cnd, the money devoted 
by him to discharge a liability imposed by statute on that estate or interest 
or upon him as the OAvner of it, should be taken to have been expended 'by 
him AA'holly and exclusively for the purpose of his trade. I use the Avord 
‘creates’ advisedly in order to meet the ease of a trader avIio lets premises 
he has; for instance, inherited, to a tenant Avho covenants to vend his goods 
in them and buy from him and none other, the goods A'ended. 



(1) 5 Tax Cases 568. 
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The trader in such a case, by the letting, creates in himself the estate 
or interest of a lessor wholly and entirely for the purposes of his trade, 
vis., to promote a better market for his goods. I am bound to say that I 
cannot see any difference in principle between a liability imposed on such 
a lessor by statute, and a liability imposed on him by the reasonable require- 
ments of his trade .... 

ii now turn to the case of Brickwood S Coy. v. Beynolds.^ The deci- 
sion is based upon two propositions — ^that the trade of a publican in a tied 
house is altogether independent of the trade of the brewei*, and therefore 
the entire expenditure of money on the repairs of the (tied) house could 
not be held to be expenditure wholly and exclusively for the purposes of 
the brewer’s trade, since it was, in addition, expended for the tz-ade of the 
publican. 

With infinite respect for the Lord Justice (A. L. Smith) I think 
. , . . the publican’s ti-ade is the vending of the landlord’s beer and 
none other. .... The brewer takes the house, ties it to his brewery 
and puts the publican into it for the very pui'pose of having his beer sold 
. . . . through the efforts of this salesman, the tied tenant. The two 
trades are . . . . almost, if not altogether, the same enterprise seen 

from different sides . . . . . and I confess I am unable to see upon 
what principle money designedly spent by the bi’ewer with the sole and 
exclusive object of maintaining the market for his own goods, and pi-omot- 
ing through the action of this salesman the sale of those goods therein 
ceases to be an expenditure wholly and exclusively for his (the brewer’s) 
trade, because incidentally it may benefit the salesman. . . . . 

This ease is a landmark in the struggle between the tax- 
payer and the Eevenue in the United Kingdom, and sweeps aside 
the rather harsh decisions before, e.g., Watney v. Musgravei^ 
Brkhwood v. Reynolds (supra) going as it does even beyond the 
decision in the Lion Brewery case supra. But see Union Storage 
Company’s case cited under Sec. 10 (2) (vi). 

A Brewery Company, in the course of and for the purpose 
of their business, acquired licensed houses which were let to 
tenants subject to the usual ‘tie’ terms. The Company claimed 
that in reckoning their profits as brewers, the following expenses 
incurred in connection with these ‘tied’ houses should be allow- 
ed: — (1) Compensation Levy on tied houses; (2) Premiums paid 
by the Company for insuring tied houses against fire ; (3) The 
difference between the assessment to Income-tax, Schedule A, in 
respect of freehold tied houses or rents of leasehold houses on the 
one hand, and the rents received from the tied tenants on the 
other; (4) Seplacement of fixtures and fittings of tied houses; 


(1) 3 Tax Oases 600» 

(2) Usher’s WUUMre Bremer^ ^ tU* 6 Tm Cases 300* 

(3) 1 Tax Q%m m. , ' • ■ 
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(5) Eepairs to tied liouses. Having regard to tlie findings in tlie 
casOj Coniisel for the Crown consented to an Order reducing the 
assessment by the amount of the deductions claimed^ 

Advertisements— 

‘^Some trades possibly may be founded very much upon advertise- 
iiieiits, and there may be a trade of advertising which is founded upon 
tlie value of such advertisements. It is a question of degree, and I do 
not at present go the length of saying that in no case can advertisements 
ever be deducted. But there must be a limit to the principle, and I do 
not think that a person who has made a bad bargain, and has given a sum 
utterly disproportioned to the value of the thing, as the original premium, 
is to be entitled to deduct it as an annual expenditure/’ — Per Grove, J. in 
Gillatt and Watts y, Colqiilioim? 

See, however, the dictum of Kelly, C. B., in Watney v. 
Miisgrave? Broadly speaking, ordinary advertisements would be 
allowed as expenses by the Income-tax Officer, but special adver- 
tisements, e.g.y in connection with the increase of capital or re- 
constructing a company, etc., would not be allowed. 

Pension — Employees — Commuted value of — 

A Company sought to charge as a trade expense a lump 
sum which it had paid for the purchase, for the benefit of a former 
actuary and secretary of the Company, of an annuity equal in 
amount to the pension which had been awarded to him by resolu- 
tion of the Company, ifeki, that the lump sum paid to purchase 
the annuity was an expense incurred in the business not in the 
nature of capital expenditure, and was an admissible expense in 
computing the Company’s profits assessable to income-tax. 

“ In Watson’s ease,^ the Company took over the business of another 
insurance company, and it was a term of the agreement that they should 
take the manager of that other company into their service at his existing 
salary with power to commute such annual payment by payment of a 
certain gross sum. They took him into their service, but subsequently 
dismissed him, paying him the agreed sum. The question was whether 
the gross vsum so paid could properly be deducted as a business expense. 
The Court of Appeal held that it could not, on the ground that money so 
expended, not being expended as remuneration for services rendered, could 
not be treated as money expended for purposes of the trade or business. 
The decision was affirmed in the House of Lords, but on an entirely different 
ground. The ground there was that the bargain between the parties 
necessarily involved the expenditure, which was part of the consideration 
for the transfer of the business; *‘part of the purchase money for the 

(1) Youngs, Cmwshay and Yoiinga, pti. v. Broolce, 0 Tax Cases 393. 

(S) 2 Tax Oases 76. 

(3) 1 Tax Cases 272. 

(4) 3 Tax Cases 500. 



560 


1'he: income-tax aci\ 


[S. 10 (2) (ix) 

concern/’ as Lord Halsbiiry said, and that, therefore, it was a capital 
expenditure. Having regard to that decision, and to the observations of the 
learned Law Lords, particularly Lord Shand, it is impossible to regard the 
decision of the Court of Appeal as a binding authority in support of the 
view that, unless money is expended as remuneration for services rendered 
in the trading year, it cannot be an expense incurred for the purposes of 
the trade. I do not think that the Court of Appeal intended to lay down 
such a proposition as of universal application. The Court was dealing 
with the facts of that particular Case. The contrary principle has fre- 
quently been acted on. The facts in U sherds Wiltshire Brewery^ Lid. w 
'Bruce^. are no doubt very different from those in the present Case, but 
the decision and the grounds on which it was based, appear to me to be 
inconsistent with any such view. In Smith v. Incorporated Council of Law.. 
Beporting- Lord Justice Scrutton, when a judge of first instance, held that 
the Commissioners were justified in treating a lump sum of £1,500 paid 
to a gentlenian on their Staff of Law Eeporting, on his retirement, as an 
expense incurred in the business carried on, and as such an admissible 
deduction. In Ounsworth v. Vickers, Ltd.,^ Mr. Justice Rowlatt, follow- 
ing a judgment of the Lord President in Vallambrosa Buiber Company v. 
Farmer said that the proper test to apply is this: was the expenditure 
incurred in order to meet a continuing business demand, in which case it 
should be treated as an ordinary business expense and an admissible de- 
duction, or was it an expenditure incurred once for all, in which case 
it should be treated as a capital outlay f I agree with that view, and, 
applying that test, I think that it necessarily follows, on the facts found 
by the Commissioners, that the £4,994 should be treated, as the pension 
was treated, as an ordinary business expenditure, and that the deduction 
should be allowed. It is the pension in another form: it is actuarially 
equivalent in value, and it is identical in character. It w^as paid to meet 
a continuing demand which was itself an ordinary business expense, 
as the Surveyor had treated it. It was no part of the bargain between the 
two companies that it should be paid as in Watson’s case. It was paid as 
the Commissioners state, ‘‘entirely as a matter of domestic arrangement.” 
It seems to me as impossible to hold that the fact that a lump sum was 
paid instead of a recurring series of annual payment alters the character 
of the expenditure, as it would be to hold that, if an employer were under 
a voluntary arrangement with his servant to pay the servant a year’s 
salary in advance instead of paying each year’s salary as it fell due, he 
would be making a capital outlay.”^ 

Pension — Employees — Contribution for— Lump payment — 

A Company claimed as a deduction, in computing its pro- 
fits for income-tax purposes, a lump sum of £50,000 wrhich it had 


(1) (1915) A. C. 433, 6 Tax Cases 399. 

(2) (1914) 3 K:.B. 674j 6 Tax XBases ■ 477*. ■' . 

(3) (1915) 3 KB. 267; 6 Tax Cases 671. ^ ' 

(4) i Tax Oases 529. . 

(5) Eancoch v. General Bmmwnary and Investment Company, Lid., 7 Tax 
Cases 35S. 
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set aside in tlie liaiids of trustees as a fund for tlie relief, out of 
the income therefrom, of invalidity, etc., amongst its employees. 
^ UeU^ that the sum in question was not an admissible deduction in 
arriving at the Company’s profits for assessment to Income-tax. 
Hancock v. General lieversionary and Investment Company^ Ltd. 

(supra), diBtmguis^^ 

Fer Pollock y M.B . — ...... it is clear that in order to 

: / ^ deduction being made from what I will call the gross profits, it 

has to be shown — and I think, on this the onus lies upon the subject — 
that what is sought to be deducted is money wholly and exclusively laid 
out or expended for the purposes of the trade, that is, for the purpose of 
earning the profits. 

Now, that being the rule, there are a number of cases which illus- 
trate that. It is probably quite impossible to make an accurate definition 
which shall govern all eases, but you may find in the decided cases illus- 
trations which afford an interpretation of the rule that I have stated as 
applied to the facts of business life. In the case of Y allanibrosa} it was 
determined that you may deduct something which is expended in one year 
if it is a proper business deduction for the purpose of earning profits, 
although it is an expenditure which covers and will affect not only the 
particular twelve months of the Income-tax year but will affect a series 
of years. So also in the ease of Oiinsworth v. Tickers, Limited,^ Mr. Justice 
Kowiatt points out that, supposing in a particular year the dredging was 
carried out as a necessary part of the business oi' the Respondent Company 
in that ease — dredging -whieh ought to have been done year by year- 
supposing did in ci single year what ought to have been spread over 
a series of years, still, inasmuch as it was a necessary expenditure for the 
purpose of earning profits, yon could charge that against the gross profits 
earned. There are many other illustration which may be given indicating. 
^ that you are not to pay meticulous attention to w- hat has happened in the 
particular period of charge. What you really have to attempt to ascer- 
tain is wdiether or not from the business point of vie^v the expenditure 
Las been wholly and exclusively laid out in the earning of the profits. 

Then we come to another class of eases, cases in which an expeiidi- 
lure is made on business grounds of a sum, apparently a capital sum but 
really to comprise and compress w^hat is an annual charge. Where you 
find that there is a continuous business demand you may on business piun- 
eiples summarise that continuous demand and on prudent grounds you 
may make a payment whieh covers more than the particular year, and 
you may be able to show that that sum has been spent prudently in order 
to obviate the continuous business demand, and, hence, that is a sum 
wholly and exclusively laid out in the earning of the profits. 

The ease that perhaps illustrates that as well as any is the case of 
Hancock^ whieh we have been discussing. Upon the facts found Mr. 
— ^ — 

(1) Vallamhrosa Buhher €o., Ltd. Farmer, 5 Tax Oases 529. 

(2) 6 Tax Cases 671. 

(3) Fmwoek v. General Feversiamry , mid Investment Society ^ Ltd,, 7 Tax Gases 
358. 
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Justice Lush determined that in paying down the actual actuarial value 
of the annuity to which Mr. Hancock was entitled, the Company were 
doing no more than making a payment in order to save themselves the 
continuous demand which would otherwise fall upon them, and that there- 
fore it was a sum wholly and exclusively laid out in the earning of profits 
although no doubt the effect was to cover more than the period of charge 
under the Income-tax Act. I think that ease must be treated as one which 
depends to some extent upon the actual facts found. It might have been 
possible to deal with it from a different point of view if there had not 
been the definite and clear facts found as they were. 

On the other hand, and taking the illustration on the other side, 
it has sometimes been attempted to say that what is really a capital out- 
lay ought to be treated on the same principle ; and I can give an illustra- 
tion of a claim which could be made which could not be allowed. Take 
the case of where a company had certain premises for which they had 
to pay rent. If they expend a certain amount of their capital in tlie pur- 
chase of the freehold of those premises, then the expenditure is not an 
expenditure to be deducted from their profits as having been wholly and 
exclusively laid out for that purpose, but it is to be a capital charge, and 
it falls on the other side of the rule, and cannot be treated as a proper 
deduction. That again is illustrated by the actual decision in Ounsworth 
v. Vickers^ Limit where it was held that what had been done in that 
case in securing a better channel and a better berth alongside the premises 
of the Eespondents was capital expenditure, and that the Respondents 
in that case were not entitled to deduct it from their gross profits for 
ascertaining their taxable profits. . 

Now^ I have indicated under the Income-tax Statute what is the rule, 
and I have indicated, by two illustrations which I have given, what may 
be taken to be, I will not say definitions but illustrations of the sort of 
cases which fall on the one side or the other. And now I come to the 
present ease, and I confess that I have found it a difficult one and xny 
mind has fiuctuated in the course of the ease very considerably. The 
Commissioners have found, and it is for them to find the facts, that the 
payments for the maintenance of their work-people during invalidity 
(ioiistitute a continuous business demand upon Messrs, Eowntree and 
Company’s business, having regard to the manner in which that business 
is conducted. So far they have found therefore a fact which justifies 
Messrs. Eowntree in dealing with this matter which is prima facie a busi- 
ness demand upon them. Then they held that the primary object of this 
payment of £50,000 to trustees was to establish a fund by setting aside 
a capital sum, the income of which would be available to meet this de- 
mand; and perhaps some emphasis ought to be put upon the fact that 
they believed that the income would be available. I have pointed out 
that although in certain special circumstances an inroad could be made 
upon the capital, the original intention was that the income alone should 
first of all be used to meet this continuous demand upon them. Then, ^ 
thirdly, the Commissioners found that the actual amounts paid away for 

(1) 6 Tax 
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infaiidity had not been ascertained at the time the payment was made, 
and were contingent and not capable of ascertainment. Now I think that 
is a very important finding of fact which is binding upon us. It cannot 
be said that the matter then could be dealt with aetiiarially, or that it was 
a clear business proposition as to whether or not they would continue to 
pay the sums as and Avhen the demand was made upon them, or whether they 
w^oiild meet that ascertainable and ascertained demand by an immediate . 
payment as was done in the case of Hancock. In Hancock^ s ease^ Mr. 
Justice Lush said : “It seems to me as impossible to hold that the fact 
that a lump sum Avas paid instead of a recurring series of annual pay- 
ments alters the character of the expenditure, as it would be to hold that, 
if an employer were under a voluntary arrangement with his servant to 
pay the serA^ant a year’s salary in advance instead of paying each year’s 
salary as it fell due, he would be making a capital outlay.” In this par- 
ticular case those attributes cannot be given to this particular payment. 
It is wholly uncertain what claims for invalidity would be made upon 
Messrs. Eowntree. No business proposition of the same nature as in 
Hancock’s case would be proposed to them by any insurance office, and 
the provision they have made may be wise or may not, but it is not a busi- 
ness proposition in the narrower sense that the proposition in Hancock’s 
case was. The Commissioners came to the conclusion in applying the law, 
that it was impossible to say that this was invalidity in another form, in 
the sense in which Mr, Justice Lush had described the actuarial payment 
made in Hancock ’s case, as a pension in another form. I think it more 
closely approximates to the ease of the purchase of a freehold in order 
no longer to have the demand for rent than it does to a prudent business 
payment in order to be rid of what was an ascertained demand likely to 
continue over a series of years. 

Lord Parker states the priniciple in the case of U sherds Wiltshire 
Brewery f Limited v. Briioe? He states the principle as to deductions in 
this way: “The better view, however, appears to be that, where a deduc- 
tion is proper and necessary to be made in order to ascertain the balance 
of pi'ofits and gains, it ought to be allowed.” Now it seems to me upon 
the findings of fact before ns that it is impossible to determine that this 
deduction was proper and necessary to be made in order to ascertain 
the balance of profits and gains. It may prove to be good, business; the 
payment was certainly dictated by charitable motives and ixi the best 
interests of their employees, but whether or not it could be said to be 
proper and necessary is quite another question. 

On the whole I have come to the conclusion that this payment does 
not satisfy the Rules, and cannot be said to have been made as wholly 
and exclusively laid out or expended for the purposes of the trade. 


(1) Maneook v. General Reversionary and Investment Bociety, Ltd.^ 7 Tax 
Cases ass, at p. S72. 

(2) 6 Tax Cases 399 at 420. 

(3) jRowniree # Oomyany, Limited CnriiSf S Tax Cases (>78, 
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Pension fund— Initial lump contribution— 

A company established a Pension Fund — under a trust 
deed — for its employees to which both the company and the em- 
ployees subscribed every month. In addition, the company paid 
as a lump contribution to the fund a sum — aetuarially determin- 
ed — -to provide i)ensions for the previous service of the employees. 
It was held by Eowlatt, J., in the King’s Bench Division that the 
lump sum contribution was an admissible deduction in computing 
the company’s profits. Ilancoch v. General Reversionary and- 
Investment Co} followed; and Rowntree <& Co., Ltd. v. Curtis 
(supra) distinguished.^ 

Per Eoivlatt, J. — “It is clear that expenditure which in its nature 
is a Ee venue expenditure does not cease to be deductible because it is not 
made strictly annually. . . . . It was conceded that dredging a water 
passage wdiich is continually silting up is an income expense, and does not 
cease to be deductible .... because you may dredge very efficient- 
ly in one year and thereby save yourself from having to dredge in the 
next two years. . . . On the other hand, I suppose if the (owners) 

were minded by concreting the bottom of their water passage to make it a 
channel that never required dredging . . I apprehend it would not be 

argued that was income expenditure. ...” 

This was however upset by the Court of Appeal which 
distinguished the case from Hancock’s ease on the ground that 
in the latter Ihere was a pre-existing liability. That is to say, 
there were two elements in Hancock’s ease, (1) a pre-existing lia- 
bility, and (2) an acturial calculation. (1) was absent in this case; 
and (2) was absent in the Eowntree ease. The Court of Appeal 
also suggested that if the Commissioners had found as a fact that 
this expenditure on account of the eontributiou was a necessary 
expenditure of the business, the expenditure would have been ad- 
missible on the analogy of Usher’s Wiltshire Brewery v. Bruce.^' 
But as a matter of fact the Commissioners merely held the item 
to be an admissible deduction, i.e., decided on a point of law on 
the facts before them. 

The case went to the House of Lords who by a majority 
of three to two affirmed the decision of the Court of Appeal. 

Lord Cave approved of the Hancock case, but thought that 
in this case a capital asset hgd been created and that the Han- 
cock ease did not apply. Lord Atkinson agreed that the expendi- 
ture created a capital asset, but did, not approve of the Hancock 
decision. Lord Buekmaster offered no opinion as to the correct- 

(1) 7 Ti« Cases S58. /, , , , 

(2) BrHuh hmuhU4'4' CMes \\ ktheHon, IQ Tax Cases 155, 

(;i) '6 Tax 'Cw^i ' ' 
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ness of tlie Hancock decision, and rested liis Judgment on tlie 
ground tliat the payment was not a proper trading* expense, 
not a proper debit in the Profit and Loss xAccouiit, Lord Carson 
approved of the Hancock case, and thought that the case exactly 
covered the present case also. Lord Blanesbiirgh not only approv- 
ed of the Hancock case bat would have alloAced this claim to 
deduct from profits even if the Hancock case had been decided 
otherwise. 

The following extracts are given from the speeches in the 
House of Lords : — 

Per Lord Chancellor. — “But there remains the question. . . . . 

whether it is in substance a revenue or a capital expenditure. This ap- 
pears to me to be a question of fact which is proper to be decided by the 
Gonimissioners upon the evidence brought before them in each case; but 
where, as in the present case, there is no express finding by the Commis- 
sioners upon the point, it must be determined by the Courts upon the mate- 
rials which are available, and with due regard to the principles which have 
been laid dovm in the authorities . . . . When an expenditure is 

made, not only once and for all, but with a view to bringing into existence 
an asset or an advantage for the enduring benefit of a trade, I think that 
there is very good reason (in the absence, of special circumstances leading 
to an opposite coiieliision) for treating such an expenditure as properly 
attributable not to revenue biit to capital. For this view there is already 
considerable authority. .... The object and effect of the payment 
of this large sum was to enable the Company to establish the Pension 
Fund, and to offer to all its existing and future employees a sure provi- 
sion for their old age, and so to obtain for the Company the substantial 
and lasting advantage of being in a position throughout its business life 
to secure and retain the services of a contented and efficient staff* 

Per Lord Cannon. — .... Indeed it is under modern views 
and conditions not only a proper but essential expenditure for carrying 
on any properly organized business. ■ 

“It is clear from the terms of the trust deed, as already pointed 
out, that in no sense was the sum an investment, that it would be eventu- 
ally exhausted in payment of the pensions, and that in the event of a 
winding-up of the Company it could never form my part of the assets of 
the Company, I cannot, under these circunivstances, cojiceive any system 
of commercial accountancy under which this sum could {*ver appear in the 
capital accounts of the Company. Nor is it capital withdrawn from the 
business as it was admittedly paid out of the earnings of the year. It is 
not disputed that an annual sum contributed to the Pension Fund on an 
actuarial basis for the purposes of making the Fund solvent for paying 
the pensions of the older members of the staff, would be a proper deduc- 
tion in arriving at the balance of pimflts and. gai^ it would be an ordinary 
business expense. Nor, I think, can it be disputed that if at any time 
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the Fund threatened to become insolvent after it was started, a sum paid 
to prevent such insoh^ency would be a proper disbursement in arriving 
at the balance of profits and gains* Why, therefore, should the payment 
of the sum in question, whieh by an actuarial calculation represents the 
vSiiin equal to the annual payments which would be necessary, not be con- 
sidered as in the same position! 

I notice that my noble friend on the Woolsack agrees with the 
decision in Hancock’s case as I also do, but I fail, as Mr. Justice Rowlatt 
failed, to see how it can in prineii^le be distinguished from the present 
ease. - . . . ■ . 

Per Lord Blanesburglu — .... The company covenanted 
. . . . to make the following payments: {a) The sum now in ques- 

tion; {b) an annual contribution aggregating one-half of every sum in 
the same year contributed by each participant employee; (c) a contribu- 
tion sufficient to make the annual return upon the invested moneys of the 
Fund one of 4 per cent. .... it is, I apprehend, now well settled 
that in the Income-tax Acts, unless the context requires a different meaning 
to he placed upon them, such words as ‘profits’, ‘gains’, ‘ capital V are to 
he construed according to their ordinary signification in commerce or ac* 
countancy. It will accordingly not be amiss if, remembering the nature 
of the present controversy, an attempt be made to ascertain from the 
statements or accepted implications of the stated case, but in the fii\st 
instance, merely as a business proposition, what was the precise nature 
and purpose of the payment now in question, and, as consequent thereon, 
its proper place in this Company’s accounts 

“I do not myself see Iioav any of these payments could properly 
be chai'ged to Capital Account by any company which keeps its accounts 
on the double account system. And as the Income-tax Acts contemplate 
that accounts will be so kept, no other system need here be considered. 
Under that system, as is well known, the two accounts, Capital and Re- 
venue, or Trading Accounts, as in business language it is usually termed, 
are separate accounts. The Capital Account is concerned with the Com- 
pany’s fixed capital and its applications. The Revenue Aceoiint is con- 
cerned with the Company’s trading or circulating capital and its appli- 
cation. Dividends may lawfully he paid, although, it may be, the whole 
of the company’s fixed capital has disappeared. No profits available for 
dividend are, however, existent, unless the Company’s trading capital 
would remain intact after they had been distributed as such. If what I 
have so far said be correct, it follows that for this Company to have 
charged any of these payments, either {a) or {&), to Capital Aceoinit 
would have thrown on that account a revenue charge ; would have enabl- 
ed the Company to ascertain profits and distribute dividends without 
taking it into account ; would have introduced a system facilitating in 
the case of a company, less prosperous, the concealment, more or less 
successful, of the truth that the dividends declared during a period of 
depression were in whole or in part being paid out of capital. 

My Lords, on the facts' of; this; ease there were, as it seems^ to me, 
only three funds from wWeh any' of "payments (a) or (h) could, by 
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such a company as this, legitimately have been taken. The first was its 
undistributed profits— the payments, if thence clerived, being no more 
than a series of bonuses to its employees out of the realised profits of good 
years. The second was its gross receipts before profits were struck. The 
third, merely another aspect of the second, and not applicable to this 
l>rosi)eroiis Company, was working capital to which recourse might pro- 
perly be had on any occasion when the gross receipts after these payments 
had been charged against them Avere less than the outgoings by at least an 
equivalent amount, 

“Applied to this Company, on the facts found, there is, as to the 
first of these, no suggestion of any intention on its part to make these 
payments out of realised profits. The unqualified covenant into Avhich 
it entered with regard to them would have effectively disposed of such a 
>suggestion, had it been made. 

‘ ‘ As to the third, the gross receipts, as 1 have indicated, were more 
than adequate to meet the payments, and still leave a large surplus. 

“The Revenue Account, therefore, strictly so called, alone remains 

as the place in which they can properly appear In no sense 

of the word ^capitaF, circulating, working or fixed, did this expenditure 
involve any Avithdrawal. It AA'as made out of gross receipts in a year in 
which working capital and, a fortiori, fixed capital remaining intact, a 
large surplus still emerged. Nor, in my judgment, did the expenditure 
in any relevant sense create a neAv asset of the Company of the nature 
of a fixed capital asset or any other. The learned Lord Justice does not 
more closely describe this so-called asset nor, fixed though it was, did he 
attach it to a name by which it could be recognised. He did not suggest 
that it resulted in an enhanced goodwill. He could not, in my judgment, 
have done so Avith reason, because it has neA^er, I think, even been suggested 
that a contented personnel is an element in goodAAull, Avhatever else it 
may be. In that state of things, it has occurred to me, my Lords that 
the existence or non-existence of this so-called asset might fairly be sub- 
mitted to the prosaic test of asking what, in a liquidation, would he forth- 
coming in respect of it Avhen a liquidator essayed his statutory duty to 
realise the Company's assets, and diAude the proceeds amongst his consti- 
tuents. Certainly no part of the Fund. That, in its entirety, is com- 
pletely alienated. And 1 can myself think of nothing else. . Moreover, 
my Lords, a reference to the authorities shows, it seems to me, clearly that 
it is by reference to no such shadowy conceptions that the vAmrds of the 
statute ‘'employed as capital' have to be interpreted. Such things as a 
purchase of goodwill irnufiving a capital expenditure might come within 
them. Smith v. Moorei^ (an Excess Profits Duty case). The expense of 
making a new channel to the sea essential or convenient for approach 
to a shipyard Avould be such expenditure, notwithstanding that the channel 
when constructed w^ould not be the property of the trader, and that others 
jointly with himself would have the right to use it on their lawful occa- 
sions.^ The expenses incurred in the promotion of a private Bill, the 

(1) (im) 2 A.a 13 and 3 A.T.C. ,369. , . - 

(2) Omsworth Vt Yichers, Ltd., Q91B) 15^, B, 267, 276. 



568 


THE INCOME-TAX ACT. 


[S. 10 (2) (ix): ^ :'v 

capital object of wliicli was ultimately obtained by agreements These 
advantages are real and definite. I ean see nothing comparable here. 
Moreover, in this connection also the observation already made is true that 
the principle expounded by the Lord Justice would equally apply to the 
annual payments to be made by the Company and admittedly properly 
chargeable to revenue. ... * I think with the Lord Chancellor that 
the Hancoek case was correctly decided, but I should myself have been 
prepared to decide this case as I do even if I were of opinion that the 
Hancoek case could not be supported — so much more compelling in a re- 
levant respect are the facts and circumstances here. . . . 

Employees — Compensation on termination of appointment — 

'' The point as to the deductibility of a payment made upon the 
teriiiination of a person’s employment was glanced at in the House of 
Lords in Boyal Insurance v, Watson.^ Lord Herschell reserved his opi- 
nion upon it without expressing any view. Lord Shand said that he 
thought damages })i^id to a dismissed servant — dismissed, I suppose, in 
the interests of the company, or the supposed interests of the company * 
and I also suppose, he would include a sum paid by way of agreement to 
get rid of the claim for damages — might be (and I think it was said with 
a good deal of force in the argument that that would be) a deductible ex- 
pense. I think, that in the ordinary case a payment to get rid of 

a servant, vdieii it is not expedient in the interests of the trade to keep him, 
would be a deductible ex|)ense ... a person has to employ an efficient 
staff . . . and also to cease from employing an inefficient staif . . . 

and if he has to pay for that cessation . . . there is no reason why 

that should not be an expense incurred for the purposes of the trade. 

He has to facilitate people going when they reach the age of retirement, 
in their own interests and in the interests of their employer ... at 
least he has to deal Avitli the situation and provide in some way as Lord 
Cave says ^on grounds of commercial expediency’ for people who ... 
leave his employment. . , — Per Rowlatt, J., in Noble v. Mitchell} 

Eowiattj J., also distinguished Strong v. W oodifiekP on the 
ground that in that ease the expense was only collateral to the 
actual trade, that in any case it was a case near the line, that Lord 
James of Hereford thought so and that it conld not apply to 
expenses incurred on a staff who earn the profits of the trade. 

As regards the Revenue nature of the expenditure, the 
same judge said : — 

‘^This gentleman being there as an unsatisfactory servant was not 
a permanency. He was no doubt there for his life but I do not think 
you can say 'By the expenditure of capital I will get rid of this nuisance 
affecting my business, and have his room rather than his company by 

'■ , (1) Mmre v. Hare^ 6 Tax Cases, 572. '' 

(2) British Insulated and HeWbp Cables, Ltd. v. Atherton, 10 Tax Cases 155. 

/ , (sy , Tix Cases 808. 
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making this capital expenditui*e . . although the largeness of the 

fiffiires and the peculiar nature of the circumstances perplex one . . . 
this is simply a payment to get rid of a servant in the course of business 
and in the year in which the trouble comes.” 

Eowlatt, J.’s judgment was approved on both points by 
llic Court of Appeal, though LaAvreuce, L. J., felt doubts Avhether 
(lie expenditure aa’-es not capital. 

Pensions — Grant of — Business closing down — 

A Company which used to grant pensions to its employees 
on retirement, decided to close dowm, and when doing so, proAud- 
c(l e,r gratia annuities and compensation f or loss of office to the 
employees. Held, that the expenditure on the annuities, etc., AA^as 
not a business expense as it Avas not required for keeping the 
trade going nor Avas it a contractual obligation previously iucur- 
redv^ 

Miscellaneous business deductions — 



While the Act makes no provision for contributions 
by employers to private provident funds constituted for the 
benefit of their employees being exempted from the tax (see 
(laragrapli 18), contributions to such provident funds hy the 
employers should be alloAved as a business expense in all cases 
where the funds are constituted as irrevocable trusts, and 
where the employers’ contributions cannot be recovered by the 
employers. Where, hoAvever, such funds remain in the hands 
or under the control of the employers, no contributions by the 
employers can be alloAved as a business expense ; but in such cases 
actual payments made to employees leaA’ing the service of the 
employer should be alloAved as a business expense in the year in 


Avhich such payments are made, so far as such payments are made 
from the contributions of ‘the employers, Andielher in that year 
or in preceding years. 

The same remarks apply to superannuation funds or re- 
serves for the purposes of providing pensions to ea;-employees. 
Actual sums paid as pensions to ea;-employees or to the AvidoAV 
or children of an ea’-employee should, hoAvever, be allowed as a 
business expense where the pensionary payment is a fixed or re- 
curring one, but no claims on account of “pensions” should be 
entertained Avhere the “pensions” are paid to persons Avho have 
or who at any time had a share or interest in the business. 

(1) Commissioners of Inlmid /Bevenne v. The Anglo-Breioing Company^ Ltd., 
12 Tax Gases 803. . . . , 

^ 1-72 '' 
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Premia paid by an employer to cover the risk of liability 
to compensate any of his employees tor injuries under the Work- 
men’s Compensation or Accident Insurance Act (VIII of 1923) 
should be treated as business expenses and allowed under Sec- 
tion 10 (2) (hr) as a deduction in assessing income from business. 

The following principles should be observed in dealing 
with claims that bona fide expenditure for the welfare of the 
employees of a business should be allowed as a business expense. 
No contributions towards expenditure incurred by outside bodies 
which may benefit the employees of a company or firm incidentally 
with members of the general public, should be allowed, such as 
contributions for the support of clubs, recreation grounds, i-eli- 
gious institutions, dispensaries, hospitals, schools and the like. 
If, on the other hand, an assessee maintains a school or a dispen- 
sary solely for the benefit of his employees, reasonable expendi- 
ture on the upkeep of such an institution should be allowed as a 
working expense. Similarly, expenditure incurred in the main- 
tenance of a conservancy staff employed to keep the surroundings 
of the dwellings of the employees of a concern in a sanitary con- 
dition should be allowed. In no case, however, should any capital 
expenditure be allowed, such as for example, the amounts ex- 
pended on the construction of latrines, drains, water-works or 
hospitals. Sums embezzled by an employee are admissible chai’ge 
against the business of his employer. Assessees sometimes 
receive from their constituents payments intended to! cover 
Railway expenses, eooly charges, etc., which they have to 
incur in the course of their business. When payments are 
made out of the sums and are debited specifically to con- 
stituents they may be allowed as deductions from the assess- 
able income, without insisting on strict proof of payment by the 
production of vouchers, provided that it is reasonably certain that 
the payments have been made. 

Sums received not as advances to cover expenses connect- 
ed with the business but for political, religious or chain table 
purposes should be included in income, but the corresponding 
expenditure on these purposes should not be allowed as a deduc- 
tion from the taxable income. {Income-tax Manual, para. 46.) 

The following extract from the proceedings in the Legis- 
lative Assembly shows the origin of the above instruction regard- 
ing Prpvident Fund : — 

Mr. G. Q, Sim : Sir, the difficulty about accepting this 
particular anaendnaent is that it is diffichlt to say what particular 
interpretation would be put upon the words ‘ regularly oonsti- 
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tilted provident fund It is entirely owing to tlie difficulties 
regarding private provident funds that the Government recently 
circulated a letter to commercial associations and to Local Govern- 
ments asking for their suggestions regarding legislation for the 
purpose of putting these provident funds upon a legal basis. I 
have seen the rules of many of these funds, and they differ in 
many respects. The whole of this question was thrashed out at 
considerable length before the Joint Committee, and the Joint 
Committee have made the following recommendation : — 

“ We do not consider it advisable to make any specific provision 
regarding the deductions to be allowed on account of the contributions 
of employers to private provident funds of companies and firms. We 
consider, hoivever, that the practice should be that such contributions 
should be allowed in cases where the funds ai’e irrevocable trusts and 
where the employers’ contributions cannot, under any circumstances, 
be recovered by the employers.” 

I can assure the Honourable Member that instructions 
will be issued to give effect to this recommendation. It is in- 
tended to follow this practice, that is to say, to allow such con- 
tributions where it is clear that the employer cannot himself 
recover the money from the provident fund, until legislation is 
introduced to give effect to the proposals made by the Honour- 
able Member.” 

In the Nedimgadi Banlc v. Commissioner of Income-tax, 
Madras,^ it was held that no deductions were admissible on ac- 
count of contributions made by the Bank to the provident fund 
of the employees. The ratio decidendi, however, is not clear. 
The ease of the Commissioner was that the Bank which credited 
the accounts of the employees with the contribution still retained 
some control over the money which it could resume in certain 
circumstances. But the judgments read as though they were 
based on the ground that it is only when the employee retires 
and the contribution is paid out by the Bank that the expendi- 
ture is incurred. It is submitted that the test is not when or 
whether the money is actually paid to the employee, but whether 
the employer has in fact incurred an unconditional liability, which 
can be enforced against him by the employee. Otherwise we 
should be up against the position that in regard to such tran- 
sactions the accounts should be on the /cash’ basis and not on the 
‘ mercantile ’. 

Provident funds — Employee’s contributions— United Kingdom Law — 

Under section 32 of the Finance Act of 1921, such contri- 
butions have been specifically made deductible expenses. The 

" . (1) (1926) I. LrKr49 MaAaiOj' si: ^ ' 
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funds have to be approved by the Commissioners of Inland Reve- 
nue; and the conditions of approval are on similar lines to those 
set out in paragraph 46 of the Income-tax Manual quoted above. 
But the Commissioners are empowered at their discretion to re- 
cognise funds even though contributions may be returnable in 
certain events. Moreover the contribution of the employed per- 
son is also allowed as a deduction subject to certain limitations. 
Reg-ulations have been framed by the Commissioners (Stat. E. 
and 0. 1921, No. 1699) regarding the conditions of approval and 
the taxation of contributions that are returned. 

Premia on issue of shares— 

The premia received by a company on issue of shares are 
capital receipts and, as such, not chargeable to tax. In the same 
way the cost of issuing shares is capital expenditure and cannot 
be allowed as a deduction for income-tax purposes. {luconie- 
f ax Manual, para. 48). 

Trade Associations — Payments to — Evidence — 

A Compaiiy claimed that levies paid to a Trade Associa- 
tion, of which they were members, should be allowed as a deduc- 
tion in the computation of their imofits. The objects of the Asso- 
ciation were to raise and keep up prices and thus enable its mem- 
bers to earn larger profits. The Company’s appeal was heard 
by the Special Commissioners who required the production of 
the Associatioii’s accounts for the three years forming the basis 
of the Company’s assessment in order to see how the sums 
received by the Association had been spent. The Company did 
not produce these accounts, alleging that the said accounts were 
not in their possession or under their control. In the absence 
of this evidence, the Commissioners refused to admit the Com- 
pany’s claim. Raid, that the Commissioners were entitled to 
require the production of the accounts of the Association, without 
which the Company’s claim could not be properly determined and 
could not therefore be admitted, and that the case be remitted to 
the Commissioners to consider the same with such evidence as 
might be obtained from the accounts.* 

A similar course was adopted also in Adam, iSteam.skiiJ 
Co. V. Matheson? In that case, the Company not only pleaded 
inability to produce the, evidence, but contended that it was irrele- 
vant as the subscription paid by them was really for insuring the 
Company’s ships. The argument of the Crown was that the 

(1) {haham&tmi Irm v* 7 Tax Cases 2$. 

(2) 12 Tax Gases ^ 
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Association had. other objects than the mere insurance of ships 
belonging to its members, and that it was necessary for the 
Commissioners to be satisfied that the subscriptions paid to the 
Association were spent on objects the expenditure on which would 
have been allowed as a deduction if spent directly by the indivi- 
dual member. 

Trade Associations — Payments to — Conciliation Board — Mining Associa- 
tion — Experiments— 

A Company who were members of a Coalowners ’ Asso- 
ciation, claimed to deduct certain contributions representing levies 
made by the Association and expended (1) in defraying expenses 
of the Conciliation Board in Scotland, (2) in paying subscriptions 
to the Mining Association of Great Britain, and (3) in experiment- 
ing with coal dust. Held that, so far as applied in defraying the 
expenses of the Conciliation Board, the levies were an admissible 
deduction in arriving at the liability of the Company; but that, 
so far as applied to the other two purposes, they were not 
admissible. 

Per the Lord President . — The . . . . . questions are first of 

all whether payments to the Conciliation Board expenses are a good de- 
duction. My Lords, I am of opinion that they are. The Conciliation 
Board is a machinery by which disputes between the workmen and the 
employer may be settled, and by that means expenses kept down and more 
profits earned, and although of course there may not be in any one parti- 
cular year work for the Conciliation Board to do, it was a machinery 
which the Coalowners were entitled to keep, just as one might, as proper 
expenses, have a legal Secretary, although fortunate in having no law 
expenses or litigation in a particular year. The next item is subscription 

to the Mining Association That I think is an expense 

that cannot be deducted, because the Mining Association is an Associa- 
tion of a particular definite character, to keep a watchful eye on the 
proceedings, no doubt in the interest of mining interests generally, but 
without that ehai-aeter of particular service which I think is prominent 
in a Conciliation Board. Last of all, there comes £59 which was exi>end- 


ed in experiments in coal dust. It is explained that the experiments 
were made on the explosive properties of coal dust at the instigation of 


the Home Secretary who wished certain experiments made before embark- 
ing on new legislation. It was a voluntary and very proper act of the 
Company to help him in the matter, but not an expense they undertook 
for the purpose of earning more profits than of any other year — just a 
helping hand to the legislature of the country. It was paid out of profits, 
and not with a view to earning profits. 


(1) Loohgelly Iron mid Coal Co., Ltd., v. Crawford, (i Tax Cases 267, 
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Trade Associations— Workmen’s Compensation— Indemnity— Premia • 

paid — 

The assessee Company, who were colliery owners, were 
members of an Association which consisted of coalowners, and 
the object of which was to indemnify the members against claims 
under the Workmen’s Compensation Act. The Association con- 
sisted of twenty members. It made calls on members based on 
the amount of wages paid by them, and also had a reserve fund. 
The risks were partly reinsured. Members could retire from the 
Association after giving six months’ notice; and a member who 
retired was entitled to his proportion of the reserve fund minus 
his proportion of the expenses and liabilities of the Association, 
up to the date of his retirement. The question arose whether the 
amounts paid by the assessee company to the Association could 
be deducted from the assessable profits of the Company, having 
regard to the fact that a part of the money was eventually re- 
turnable to the company. Held, that the expenditure was an 
admissible deduction.^ 


Trade Associations — Strikes — Indemnity against — 

A Colliery Company were members of a Coalowners’ Asso- 
ciation, to which they paid a subscription based on their output 
of coal. The object of the Association was to pay its members 
an indemnity in the event of deficiency or stoppage of output 
being caused by strikes, etc. Held, that the subscription was not 
money laid out for the purposes of the trade, and was therefore 
not a^issible as a deduction in arriving at the profits assessable.^ 


Trade Associations — Keeping up prices — 

The assessee Company was a member of the Steel Hoop 
Manufacturers’ Association, wliich was mainly formed for the 
purpose of keeping up prices. Under the Eules and Pooling ar- 
rangements of the Association, the members were entitled each 
to a fixed proportion of all orders received, and any member in- 
voicing more than his proportion of orders had to pay 10s. per 
ton on the excess, to the Pool Aceoimt which was distributed 
among those members who had invoiced less than their propor- 
tions. Held, that the net payments made by the Company to the 
Association in excess of those received from the Association by 
the Company were an admissible dedixction for the purpose of 
arriving at the Company ’s assessable profits. 


(1) ThomM ifi SU^ard # Co., U Tax Oases 700 (H. of L.) 

(2) Irm Compttfit/, JM, y. Fmeler, 3 Tax Cases 476. 
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Per Brmjj J . — • • • • The trade includes not only the manu- 
factiu<3 but the selling; and indeed the selling is very often the most im- 
portant part ; the whole of the profits depends upon the price. What 
does the selling consist of? It consists of two things: the finding of 
the customer and making a bargain with the customer as to the price, 
the obiect being, of course, to get the highest possible price. I do not 
think this arrangement that is made between the three firms has anything 
to do with finding the customer. I think it all relates to the fixing 
of the price, and it is obvious that if the appellants can make an arrange- 
ment with their competitors that their competitors will not sell below 
a certain price, they will be able, or may be able at all events, to get 
that price or a higher price for their goods. That is part of the business, 
part of the trade they are carrying on, to get the highest price they 

can for their goods. . . , 


Competitor— Buying out Lump sum paid for— 

In Alaganan Gliet.ti v. Commissioner of Income-tax,- the 
Madras High Court held, following City of London, etc.. Corpora- 
tion V. Styles^ and John Smith <& Sons v. Moore* that a lump sum 
paid to a rival in order to induce him to abstain from competition 
(bidding for certain contracts) is capital expenditure, and there- 
fore not deductible from the profits. 

Losses on “future contracts’’ — Reserve in final accounting period 

— ^Inadmissible deduction — 

The prices at which the assessees had entered into contracts 
to purchase esparto and pulp had proved to be much higher than 
the prices ruling in the market at the end of the acoixntiiig period 
in question. The assessees wanted to provide for the losses involv- 
ed in the fall in prices, and accordingly placed to Reserve a part 
of the profits earned during the accounting period. Held, that 
they could not deduct the amount so taken to Reserve in comput- 
ing their profits. 

Per the Lord President (Clyde ). — “It is a general principle in 
the computation of the annual profits of a trade or business under the 
Income-tax Acts, that those elements of profit or gain, and those only, en- 
ter into the computation, which are earned or ascertained in the year 
to which the inquiry refers; and in like manner, only those elements of 
loss or expense enter into the computation wlueh are suffered or incurred 

(luring that year ’ It is a commonplace that, subject 

always to the observance of the rules and general principles of the Income- 
tax Acts, no particular method of computing profits is a part of the law 


(1) Gvest, Keen and Neitlef olds, Ltd. v. Fowler, ii Tax Caae.s 511. 

(2) TInreported. : , . 

(3) 2 Tax' Cases 239.-''' 

(4) (3921) 2 A. 0. 13f 12 Tax ,0^8 266.- 
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universal. . . . The appellants drew our attention to a recent deci- 

sion in the House of Lords.^ It seems obvious that the character and 
position of a fire insurance business — depending as it does on the chapter 
of accidents, and involving payment of the annual premiums in advance 
—are different from the character and position of an ordinary commercial 
business . 

TTiring- ships— Charter-parties— Time charters— Provision for future 

losses — ^Deduction of— Inadmissible — 

A company whose business consisted of hiring on time 
charters and carrying goods and merchandise as they offered, and 
whose charters extended beyond the accounting period, claimed to 
debit the account with the rates payable for the unexpired portion 
of the charters and credit per contra with the probable rate for 
hire for new charters in the next year. That is, in vdew of proba- 
ble reduction in freights, the company attempted to write down 
the future losses. Held, that such writing down was not admis- 
sible. 

Per the Lord President (Clyde).— “They (appellants) figured the 
the time charters as being paid of the trading capital of the company . . . 
But it is not really possible to regard the time charters as stock-in-trade, 
for in point of fact the company never dealt with them as such. They 
did not deal in time-charters and neither bought nor sold them. All 
they did was to hire the services of a ship at so much a month for so many 
months and iise them for a profit; much as a man might hire omnibuses 
and horses or motor conveyances and either himself employ them in 
carrying passengers at a profit or sub-let them to others. In all such 
cases the periodical payment of hire is just one of the incidents inevitable 
to the making of profits 

Forward contracts — Expected losses — 

A firm of muslin manufacturers bought yarn from the spin- 
ners on forward contracts. The price of the undelivered yarn to 
be delivered after the close of the accounting period was £9,000; 
hut owing to fall in prices its value would not be more than £3,000. 
The firm accordingly arranged that the difference of £6,000 should 
be treated as a debt due to the spinners, and that the undelivered 
yarn should be subject to a new contract at the prices prevailing. 
Held, that the £6,000 could not be deducted from the profits. 

Per the Lord President. — “ Anticipated loss in a future year or 
period — however inevitable it may be thought to be — is not, and" cannot 
be, a loss on the trading of the present year upon which it has not in fact 
fallen. If the appellants had found themselves unable to complete the 

(1) Imurmwe Offic 0 \y. 6 , fTax Cases 59., ... , 

(B) Collim Tax Cases 773. 

(3) WkmBter f 'Oa,. ■# inlmi ,1B^ Tax Cases S13 
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forward contracts, and Lad Lad to pay a sim of damages to tLe spinners 
in order to get quit of tLeir obligations under tLem, tLe case migLt possibly 
have been different 

Fees— Accountants and Lawyers— Income-tax cases— Inadmissible- 

Moneys spent in engaging Accountants and Lawyers for re- 
presenting a case before the Income-tax authorities are not spent 
for earning the profits and are not an admissible deduction.^ 

It follows from the above that the expenditure on a refer- 
ence to the High Court is also not an admissible deduction. 


Surety— Loss from standing as — 

The loss incurred by standing as surety in a matter 
unconnected with the business of the assessee is not deductible.® 
It does not follow from this that if the surety was given in con- 
nection with the business it would have been allowed. That 
would have depended on whether the expenditure was of a capital 
nature and also whether it was incurred solely for the purpose of 
earning the profits of the business. 

The assessees, a firm of three partners, had a 9/16th share in 
M. & Co., a firm* who were Secretaries, Treasurers and Agents of 
certain companies running cotton mills. In June, 1920 certain 
Mills which belonged to M. & Co. were sold to a company in return 
for fully paid-up shares allotted to them. The firm continued to 
be Secretaries and Agents of the company. One L. agreed to buy 
750 ordinary shares from the firm; and to enable him to pay for 
the shares, the assessees who were also partners in the firm who 
were managing agents of an Industrial Bank, obtained an advance 
of Es. 2,43,750 from the Bank by M. & Co. giving verbal 
guarantee. L. became insolvent and the Bank recovered the 
money from M. &. Co. and handed back the shares. Assessees 
paid to M. & Co. 9/16ths of the money recovered by the Bank 
and received 422 shares. The assessee claimed to set off imder 
section 24 (1) the difference between this 9/16ths (Rs, 1,38,231) 
and the market value of the shares as a trading loss against their 
other profits. 

Held, that the loss was merely a capital loss arising out 
of M. & Co., trying to sell their shares, and that it did not arise 
out of trading since standing surety was not part of the business.^ 

(.1) J. E. Young # Co* y. OommiMioners of Inland Me-vewm^ 12 Tax Cases 827» 

(2) Board of Mevenue y* Mnnisami Chetfi, 1 I.T.G. 227. 

(3) In re Ishardas Daramclmndf 2 l.T.C. 12. 

(4) Qofdhandas EarivallabMa^ y. Commissioner of Income'-taw^ unreported. 
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Duplicand— Feu-duty— 

A Company was assessed to income-tax in respect of profits 
which it derived from carrying on business as proprietors of a 
school. The properties in -which the school was carried on were 
owned by the Company, and consisted inter alia of playing fields 
which, together with other lands by the Company, were subject 
to an annual feu-duty payable to the superiors of the ground. 
The feu-charter provided that, in addition to the annual feu-duty, 
a duplicand of feu-duty over the ground was payable by the Com- 
pany at intervals of twenty-one years. The Company claimed 
to deduct as a trading expense a payment representing the diipli- 
cand which under the terms of the feu-charter it had made to the 
ground superiors. Held, that the payment of the duplicand was 
made by the Company as a condition of the ownership of land, 
and not as an expense of carrying on its business, and that the 
payment in question was therefore not admissible as a deduction 
in arriving at the profits of the Company for the purpose of 
assessment under Case I of Schedule 

Agent — ^Railway expenses — Oooly charges, etc. — 

If an assessee receives from his constituents specific sums 
definitely meant to cover Eailway expenses, eooly charges, etc., to 
be incurred on behalf of the constituent, such sums are not 
income of the assessee. If such sums are not actually disbursed 
as expenditure, but the assessee makes a profit on them, the 
receipts should be taken as income aird the outgo deducted as 
expenditure necessary for the business. 

Charities — ^Payments to — 

“ It is a well-knowm and long-established custom for Indian 
traders and business-men generally in all parts of the country 
to charge their customers or clients a small fee on each transac- 
tion — ^for example, so many pies on each bag of some commodity 
sold — the proceeds of which are supposed to be devoted to 
various religious, charitable or educational purposes and, it is 
believed, are generally so applied ultimately, 

2. The legal position in regard to such receipts and ex- 
penditure is often very doubtful but considerable discontent has 
been caused by the disallowance of deductions claimed by income- 
tax assessees on account of expenditure of this class. 
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3. The Central Board of Eevenue has now decided 
that in future customary subscriptions by clients and customers 
for religious or charitable (including educational) purposes, and 
the corresponding expenditure by the assesses, shall be left out 
of account altogether in computing the taxable income, provided 
that the Income-tax Officer is reasonably satisfied that the sums 
in question are really applied by the assesses ultimately (and 
not necessarily in the year of collection) to the object for which 
they were ostensibly collected. 

4. It has also directed that such subscriptions should not 
be separated from the business expenses of the subscriber and 
disallowed in assessing him.” (Press Communique, dated the 25th 
February, 1928.) 

Life Assurance Companies — 

The following rules have been framed in respect of Life 
Assurance Companies : — 

Eule 25. In the case of Life Assurance Companies incor- 
porated in British India, whose profits are periodically ascer- 
tained by actuarial valuation, the income, profits and gains of 
the Life Assurance Business shall be the average annual net 
profits disclosed by the last preceding valuation, provided that 
any deductions made from the gross income in arriving at the 
actuarial valuation which are not admissible for the purpose of 
income-tax assessment, and any Indian income-tax deducted from 
or paid on income derived from investments before such income 
is received, shall be added to the net profits disclosed by the 
valuation. 

Rule 26. Rule 25 shall apply also to the determination of 
the income, profits and gains derived from the annuity and 
capital redemption business of life assurance companies, the 
profits of which can be ascertained from the results of an 
actuarial valuation. 

Rule 27. If the Indian income-tax deducted from interest 
on the investments of a company exceeds the tax on the income, 
profits and gains thus calculated, a refund may be permitted of 
the amount by which the deduction from interest on investments 
exceeds the tax payable on such income, profits and gains. 

Rule 28. In the case of other classes of insurance business 
(fire, marine, motor ear, burglary, etc.) of a company incorporat- 
ed in British India, the income, profits or gains shall be deter- 
mined in accordance with the provisions of the Act, subject to 
the allowance specified in the pule next following. 
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Eule 29. If, ill the ordinary aeconnts of any insurance 
business other than Life Assurance, Annuity, or Capital Redemp- 
tion Business carried on by an insurance company, any amount is 
actually charged against the receipts, for the sole purpose of 
forming a reserve to meet outstanding liabilities or unexpired risk 
in respect of policies which have been issued (including risk of 
exceptional losses), and is not used for any other purpose, such 
amount may be treated as expenditure incurred solely for the 
purpose of earning the profits of the business. 

Rule 30. Any amount either written-off in the accounts 
or through the Actuarial Valuation Balance-sheet to meet deprecia- 
tion of, or loss on, securities or other assets, or which is carried 
to a reserve fund formed for that sole purpose and not used for 
any other purposes, may be treated as expenditure incurred solely 
for the purpose of earning the profits of the business. An y 
sums taken credit for in the accounts or Actuarial Valuation 
Balance-sheet on account of appreciation of, or gains on, the 
securities or other assets shall be deemed to be income chargeable 
to tax, subject always to deduction of such portion thereof as has 
been otherwise taken into account in calculating the income, profits 
or gains. 


Rule 31. The income, profits and gains of companies 
carrying on Dividing Society or Assessment business shall be 
taken at 15 per cent, of the premium income in the previous year 
and, in the case of non-resident companies, at 15 p)er cent, of the 
Indian premium income in the previous year. 

Rule 32. Notwithstanding anything contained in rules 25 
to 31, the total income, however, of an insurance company carry- 
ing on more than one class of business shall be determined by its 
aggregate income from all classes of businesses. 


Rule 35. The total income of the Indian branches of non- 
resident insurance companies (Life, Marine, Fire, Accident, 
Burglary, Fidelity Gruarantee, etc.), in the absence of more re- 
liable data, may be deemed to be the proportion of the total 
income, profits or gains, of the companies, corresponding to the 
proportion which their Indian premium income bears to their 
total premium income. 

See also notes under section 59 (3) which was inserted by 
Act XXVin of 1927. 

Scopeofrulesabove-—- 

Under dhose rules the income, ^ p and gains of life 
assurance companies incorporated in British India are determined 
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by taking the annual average of the total profits disclosed by the 
last actuarial valuation, adding thereto any deductions made from 
the gross income in arriving at the actuarial valuation which are 
not admissible under the Income-tax Act, and adding also any 
Indian income-tax deducted from or paid on income derived from 
investments before such income is i-eceived. If the Indian 
income-tax deducted at the source from interest on investments 
exceeds the tax on profits thus calculated, a refund is permitted of 
the amount by which the deduction from interest on investments 
exceeds the tax payable on profits. The same provisions under 
rule 26 apply also to the determination of the income, profits and 
gains derived from the annuity and capital redemption 'business 
of life assurance companies, the profits of which can be ascertain- 
ed froni the results of an actuarial valuation. 

For the purpose of refund in such eases, it is the annual 
average of the tax deducted from the interest on the company’s 
investments at the source that is to be taken, and not, as has been 
sometimes claimed by insurance companies, the tax actually paid 
during a particular year of assessment. The reason for this is 
obvious. The method of assessment based on the previous valua- 
tion is itself a concession which, if the comi3anies wish to enjoy, 
they must take as a whole. If there were to be a subsequent 
re-adjustment with reference to any of the transactions in the 
curent actuarial period, this would have to be made after the 
period was closed, vfith reference to the transactions of the 
company as a whole during that period, but tlris course would 
obviously not be suitable as it would mean very long deferred 
adjustments. 

In other classes of insurance business (fire, marine, motor 
car, burglary, etc.), an annual calculation of profits is practicable, 
and rule 29 provides, in the case of those particular businesses, 
for the method of treating sums placed by companies carrying on 
some or all of these branches of insurance business to reserves 
for unexpired risks. The reasons underlying the concession 
granted in this rule should be carefully noted. The profits derived, 
for instance, by a Fire Insurance Company from the premia w^hieh 
it receives cannot be finally determined until the policies issued 
in return for the premia have expired, and the risks to the 
company thereunder have terminated, and, as the periods during 
which the risks endure will not ordinarily coincide with the period 
on which the assessment to inqome-tax is based, it is necessary 
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to frame some estimate of the expenditure which the company will 
he called upon to incur owing to the fact that the risks covered by 
its premium income in the year of assessment have not entirely 
ceased. With proper safeguards to prevent manipulation of the 
accounts, this estimate can equitably be made by treating sums 
placed by insurance companies carrying on these classes of 
business ”to their reserves for unexpired risks as expenditure 
incurred solely for the purpose of earning the profits of the 
business. And where, as not infrequently occurs, the reserve is 
divided into two parts of which the first is intended to cover 
normal unexpired risks and is generally reckoned at a fixed per- 
centage of the premiums, and the second is intended to cover 
exceptional losses from widespread calamities, the rule allows this 
treatment to additions to both parts of the reserve. The safe- 
guards against abuse, wdiich the rule imposes are as follows 

(1) All sums on account of unexpired risks, which a 
company wishes to have treated as expenditure for income-tax 
or super-tax purposes, must actually be credited to a Fund in the 
accounts of the Company; 

m 

(2) They must also be specifically appropriated to meet 
liabilities under existing contracts ; and 

(3) The contracts must be with policy-holders. 

The only other fund established b.y insurance companies 
for which special provision is made in the rules (Eule 30) is the 
Investment Reserve Fund. Amounts actually credited by an 
insurance company of any kind, in the ordinary accounts of 
its business for the accounting period to its Investment 
Reserve Fund for the ijurpose of meeting depreciation 
in the value of its securities, can be treated as expenditure 
incurred for the purpose of earning the profits of the business in 
deteimining the taxable income of the insurance company in that 
year. The reasons for this departure from the general rule that 
reserves are not allowed as a business expense are as follows 
In the first place it may be noted that these adjustments are not 
optional ; the company is required to make them in order to ensure 
that its assets are not overstated in the valuation. The transfer 
oftsums by a Life Assurance Company to Investment Reserve 
Fund differs, moreover, essentially from the placing of amounts to 
reserve by a bank; or an ordinary commercial company, either for 
the purpose , of extending its business, or for the pro- 
vision of additional wbrMng (apiW sums thus placed 
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to reserve are, practically speaking, composed of undistributed 
profits. There is also a substantial difference between this 
transaction on the part of an insurance company, and that by 
which a bank writes off the depreciation of the securities which 
it holds. A bank meets depreciation by reducing its Reserve 
Funds : a Life Insurance Company meets it by reducing its 
Life Assurance Funds, and this reduction may be made 
either by writing down its assets or by leaving the assets unalter- 
ed, and setting up as a liability an Investment Reserve Fund equal 
to the depreciation. The latter course is usually adopted; but 
in both eases the depreciation is a loss, and to tax the amount 
of depreciation would lead to the anomalous result that the great- 
er the loss to the company the greater would be the amount which 
it is required to place to its Investment Reserve Fund, and conse- 
quently the greater the tax it would have to pay. 

On the other hand, should the accounts show a credit for 
“appreciation” of assets, rule 30 provides for such appreciation 
being taxed. The words “as has been otherwise taken into 
qccount” in the latter portion of rule 30, mean “having been car- 
ried to the life assurance fund or otherwise taken into account.” 

The reason for the use of the word “may” instead of 
“shall” in rules 27, 29 and 30, is that, while the concessions con- 
ferred by these rules should be granted as a general practice, the 
income-tax authorities retain a discretion to refuse them where 
the concessions have been abused. 

Companies carrying on Dividing Society or Assessment 
business are in a different position to the insurance companies 
proper in that they have not to build up funds similar to the 
Life Assurance Fund of ordinary Life Assurance business, and 
their profits are not ordinarily ascertainable by actuarial valua- 
tion. It is necessary, therefore, to fix some arbitrary method 
of determining the taxable income of companies transacting 
these kinds of business, and under rule 31 this is done by taking 
15 per cent, of the premium income in the “previous year”. 
{Income-tax Manual, para. 100.) 

Life Insurance Companies — ^Taxation of — In the United Kingdom — 

The position regarding bonuses given to policy holders 
Avas considered in Last v. London Assurance Corporation^ the 
leading case on the subject. The London Assurance Corpora- 


(1) 2 Tax Oases 100. 
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tion was a Proprietary life office in which a proportion of the 
life “profits” was allocated to the participating policy-holders. 

The folloAving questions arose, vis : (1) whether the bonuses in 
question were ‘profits’ at all, he., whether it was not a case of 
setting aside a necessary expense of making the income ; (2) 
whether the whole expenses were deductible from the profits; 

(3) how the life ‘profits’ were to be determined; and (4) whe- 
ther the business should be assessed as a whole, he., including 
participating and non-participating policies. The Commissioners 
held (1) that the bonuses were not ‘profits’; (2) that the whole 
expenses should be deducted; (3) that the ‘profits’ should be 
ascertained ‘actuarially’ (the law in the United Kingdom did 
not contain any special rules for the ascertainment of ‘ profits ’ > 

of Life Assurance Companies as the law in India noAv does) ; 
and (4) that the business should be assessed as a whole and not 
in parts. The case wdrich eventually went up to the House of 
Lords elicited considerable difference of opinion, and was finally 
decided in favour of the Crown, the bonuses being considered to 
be ‘profits’, he., the grant of bonuses being considered to be 
appropriation of profits and not a necessary expenditure for 
earning the profits. 

This decision was followed in Equitahle Life Assurance 
Society of United States v. Bishop} 

The London Assurance case was the subject of discussion 
again wdien the Neio York Life case^ (cited under section 3) was 
decided. In this ease, again, which went to the House of Lords, 
there was a sharp difference of opinion as to whether the case 
was distinguishable at all from the London Assurance case. The 
majority in the House of Lords distinguished the case, and in 
doing so, reaffirmed the London Assurance decision. The 
point of the distinction was that the New York company was 
‘mutual’ whereas the London one was proprietary. 

The London Assurance decision, however, was not of 
much practical consequence to Insurance Companies in the Unit- 
ed Kingdom. As under the United Kingdom law the Crown 
has the option to tax either the interest on investments (less 
expenses of management) or the profits at its oiffion— -and in 
this respect Insurance Companies stand in the same position 
as other, businesses— the decision did not place the Crown at 

(1) 4 Tax Oasea 147.: , 

(2) 2 Tax Oases 4^0,: 
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qTiv real advantage except in respect of wliat are known as 
^'Industrial ’ ’ companies. In ordinary Life Insurance Companies 
fip ‘profits’ i-e., actuarially determined, are not except 
J^irino the infancy of the companies likely to be greater 
ftin 'the interest on investments., On the other hand, in 
Insurance Companies operating amongst the poorer classes, the 
cost of collection and management is quite heavy— it is often 
o-reater than the interest on the investments ; and it is the ‘profits’ 
of the business that are taxed. On the recommendation of the 
Koval Commission of 1920, the law was . altered in 1923 in order to 
assist these ‘Industrial’ companies; and bonuses allocated to 
policy-holders are now deducted from the profits in the United 
Kingdom. The new arrangement does not in practice, of course, 
affect the majority of the regular Insurance Companies, i.e., those 
not doing ‘Industrial’ business. 

The law in India is clear. Rules 25 to 32 and 35 leave 
no doubt as to the position here. What is taxed in India is the 
net actuarial profits without deducting the bonuses. 

It should be mentioned however’ that the taxing of 
actuarial profits is not really so equitable a method of taxation 
as it might seem at first sight, not even as equitable as the admit- 
tedly crude United Kingdom law which taxes the interest on in- 
vestments less expenses of management. The present position in 
India is just like permitting a trader to value his assets and 
liabilities as he likes— so long as the closing balances of one period 
coincide with the opening balances of the next; and it may be 
found neeessarv, when Life Insurance Companies develop to a 
greater extent in India, to consider some better method of taxing 
them. At present, of course, in view of the limited amount of 
Insurance business done in India, the matter is not of much 
consequence. 

The decisions in the United Kingdoin as to what do or do 
not constitute ‘ expenses of management in respect of which a 
repayment of tax is allowed when the company is taxed on the 
iirterest orr investments and rrot on its actuarial profits are of no 
help under the Irrdian law. 

Insurance Company, Life-Proprietary-Bonuses-Not deductible- 

Arr insurance compairy havuig a siirgle body of share- 
holders, carried on the busirress of fire, marine, and life insurance. 
ijKc funds arrd accounts of the several brairches ot the busirress 
were kept separate, but the results of the whole business were 
thrown into a single Profit and Loss Account, and the dividends 

i—u ■ 
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declared out of the balance of that account. Eeld, (1) that for 
income-tax purposes, the three branches must be treated as one 
business; (2) that additions to the life fund out of the annual 
receipts are not to be included in the calculation of life profits; 
(3) (Smith, J., dissenting) that bonuses to the participating policy- 
holders in the life branch are not to be included in the life profits. 

In the House of Lords, the decision on the 3rd point having 
been appealed against, held finally by Lords Blackburn and 
Fitzgerald (Lord Bramwell dissenting), that the bonuses to the 
participating policy-holders are to be included in the calculation 
of taxable profits.^ 

The decision in item (1) finds its place in India in Eule 32 
but the present law in the United Kingdom is different. Item (2), 
in effect, means that the profits should be ascertained actuarially. 

Insurance Companies— Profits — How computed — 

A Company carried on the business of fire insurance and 
life insurance. Held, (1) that the net profits of the two branches 
were assessable as one undivided income, and (2) in the life 
branch, the excess of the receipts of any year over the payments 
and expenses of that year, affords no criterion of the amount of 
profit. This can only be ascertained by actuarial calculation. 

Per Inglis, L. P . — .... Life policies are contracts of most 
variable endurance, and the premiums are in many cases not annual pay- 
ments. The contracts may endure for the policy-holder’s life or for a 
certain number of years stated, or till the holder attains a certain age ; and 
the company may be bound on the expiry of a fixed number of years, or on 
the attainment of a certain age by the policy-holder, either to pay a lump 
sum or' an annuity for the remainder of the policy-holder’s life. The pre- 
miums paid for such insurance may be paid all in one sum or by instal- 
ments within a fixed number of years, or annually during the holder’s life, 
or during the subsistence of his policy. The premiums, therefore, do in no 
sense represent the annual profits and gains of the company. In like 
manner, the amount of claims in one year arising on the death of persons 
insured, or as a deduction from the company’s i-eceipts for the year, 
cannot afford any criterion for the ascertainment of pi’ofits. A recently 
established company will receive a large amount of premiums, and have 
few or no claims to meet. The profits and gains can be ascertained only 
by actuarial calculations, and this actuarial calculation may be obtained 
by taking the result of the quinquennial investigation prescribed by sta- 
tute, or the periodical investigation in use in companies established before 
the statute, or by an investigation covering the three years prescribed 
by Schedule D of the Income-tax Acts.”® 


(1) IrtMt, Vi Tax Cases 100. 

(2) mi Katioml tnmi^iuk Company V, [Smiles, 2 Tax Cases 
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As regards (1), see Eule 32; and as regards (2), tlie 
Indian Enles provide for such actuarial valuation. 

Annuities— Companies— 

A life insurance society in the course of its business sold 
annuities, covenanting that its capital stock, funds, and property 
shall he liable in respect of the payment of such annuities. Held, 
unanimously, reversing the decisions of the Divisional Court 
and the Court of Appeal, that the annuities were not payable out of 
the profits and gains of the Society, and that the amount of the 
annuities paid may be taken into account as a disbursement in 
computing the taxable profits. • 

Per Halsbury, L. C . — “ You can no more refuse to take that cost 
(the payment of annuities, into your consideration, when ascertaining 
the balance of profits and gains than yon could the cost of the coals 
or the corn to the coal merchant and to the corn merchant, in ascertain- 
ing what are the pi'ofits from his trade. 

This point, however, will not arise under the Indian law, 
for there is no prohibition against the deduction of annuities as 
in the United Kingdom. 

Insurance — Fire — Reserve Estimate— Question of fact— 

In the Imperial Fire Insurance Company v. William 
Wilson ^ it was held that in computing the profits of a Fire 
Insurance Company, no deduction could be made from profits on 
account of “unearned premiums.” 

A Company carrying on the business of fire insurance, 
used to carry forward annually, in its published accounts, as a 
reserve, 40 per cent, of the yearly premium receipts, representing 
estimated losses on unexpired risks, and claimed to be assessed on 
this basis. It was found, as a fact, by the Commissioners that 
40 per cent, was a reasonable and proper allowance, and the 
Company’s claim was admitted. The Crown contended that the 
Company was not legally entitled to the allowance. Held, that 
there is no rule of law as to the admissibility of an allowance for 
unexpired risks in estimating profits, but the question is one to 
be decided by reference to the facts in each case ; and that, on the 
facts found in this case, the allowance claimed Avas a proper allo- 
wance to be made. The previous cases were revicAved, and it was 
held that they laid down no principle of law though in many cases 
the Courts (including the House of Lords in General Accident, 
etc,, Co. V. M’Gowan^) had declined to interfere, when the Com- 
missioners had refused to allow any deduction for unexpired risks. 

(1) Gresham Life Assurance % Styles^ 3 Tax Cases 185. 

(2) 1 Tax Oases 71. 

(3) 5 Tax Cases 308* ' , , 
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Per Lord Alverstone . — Tiie question of what are profits or gains 
within the meaning of the Income-tax Act, is prima facie a question of 
fact, and if the cases from The Imperial Life Insurance Company y, Wil 
sofd in the year 1876, down to The General xiccident Insurance Company 
V, M^Gowan^ in the year 1908, he examined, it will be found that in every 
case the Courts have treated the question as one of fact and have merely 
decided whether upon the facts before them, the claim of the tax-payer 
to make a deduction in a i)articular way, was justified.’’ 

Per Lorel'urn, L, C. — I am equally anxious that your Lordships 
should not be supposed to have laid down that the method applied by 
the Commissioners in the present case has any universal application. 
If the Crown wishes in any future instance to dispute it, they can do so 
by evidence, and it is not to be presumed that it is either right, or wrong, 
A mile of thumb may be very desirable, but cannot be substituted for 
the only Eule of Law that I know of, viz,, that the true gains are to be 

ascertained as nearly as it can be done . There is no 

rule of law as to the proper way of making an Cvstimate. There is no 
way of estimating which is right or wrong in itself. It is a question 
of fact and figure whether the way of making the estimate in any case 
is the best way for that case.” 

Per Lord Haldane . — It is plain that the question of what is or 
is not profit or gain must primarily be one of fact, and of fact to be 
ascertained by the tests applied in ordinary business. Questions of law 
can only arise wdien (as was not the case here) some express statutory 
direction applies, and excludes ordinary commercial practice, or wdiere, 
by reason of its being impracticable to ascertain the facts sufficiently, some 
presumption has to be invoked to fill the gap.”^ 

Eule 29 of the Indian rules leaves it to the assessee company 
to decide what proportion shall be taken to Eeserve. So long as the 
.Reserve is not used for any other purpose except to meet excep- 
tional losses and outstanding liabilities, the amount taken to 
Reserve is deductible from the profits. If the Reserve is used 
for any other purpose, the amount so deducted would be added 
back to the taxable profits. 

11. (0 The tax shall be payable by an assessee 

under the head Professional earnings'’ 

Professional earnings. 

in respect of the profits or gains of any 
profession or vocation followed by him. 

(2) Such profits or gains shall be computed after 
making allowance for, any expenditure (not being in the 

(3) The Bnn Imwance Office v. Olarhe, -i Tto Oases 59, - , 


nature of capital expenditure) incurred solely for the pur- 
poses of such profession or vocation, provided that no 
allowance shall be made on account of any personal ex- 
penses of the assessee. 

(3) Professional fees paid in any part of India to a 
person ordinarily resident in British India shall be 
deemed to be profits or gains chargeable under this head. 
Previous law — 

There was no corresponding provision in the law before 
1918, all such income having been included in ‘ other income 
The changes made in 1922 are verbal, the words ‘ or gains ’ having 
been added in the first two sub-sections, and the words ‘ profits 
or gains ’ having been substituted for ‘ income ’ in sub-section 3. 

Profession and Vocation — 

As to the meaning of the words ‘profession’ and ‘vocation’, 
see notes under section 4 (3) {vii) — ^Casual Profits. 

As to what constitutes a ‘profession’ as distinguished from 
‘business’, see also the following Excess Profits Duty cases, in 
which the assessees were held to exercise a ‘profession’ and not 
carry on a ‘business’. 

Inland Revenue Commissioners v. North (a private school- 
master)^; Inland Revenue v. Maxse (a magazine editor)^; 
Barker S Sons v. Inland Revenue (a stock-broker)® ; Burt v. Inland 
Revenue (a commission agent)^; Smeeton v. A.G. (Engineer)®; 
Bohhins v. Inland Revenue (general sales manager)®; Currie v. 
Inland Revenue (income-tax repayment agent).’^ 

Illegal vocation — 

The fact that a vocation is illegal does not affect liability 
to tax. See Partridge v. Mallandaine and other eases set out 
under section 4 (3) (vii). 

Casual income — 

As to income that arises from a profession, and casual 
income not so arising, see notes under section 4 (3) (vii) and 

(1) (1918) 2 K. B. 705. 

(2) (1919) 1 K. B. 647. 

(3) (1919) 2 K. B. 222. 

(4) (1919) 2 K. B. 650. , 

(5) (1920) 1 Ch. 85. 

(6) (1920) 2 K. B. 677. ' . ' ■ 

(7) (1921) 2 K. B. 332. : ^ 
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decisions set out therein. 

Company — Profession of — 

A company cannot exercise a profession. It obviously 
can have no personal qualifications or activities which are neces- 
sary for the exercise of a profession. See Wm. Esplen, Ltd. v. 
Inland Revenue^ (an Excess Profits Duty case) in which it was 
held that even though all the members of the company were pro- 
fessional men, (naval architects) and the nature of the work was 
precisely the same as that done by individual professional men, 
the company could not exercise a profession. Also Inland Be- 
venue v. Eamilton & Co? (commercial travellers) and Inland) Re- 
venue v. Peter Mclnh/re, Ltd? {auGtioxieeva). 

Capital expenditure — 

See decisions set out under section 10 (2) (ix). The 
principles are the same whether it is a case of a business or a pro- 
fessio:i — see Stott v. Hoddinott in particular, set out under section 
10. The initial equipment of a professional man, e.g., the library 
of a lavyer or the surgery of a surgeon or the fittings of a dentist 
would all be capital expenditure. 

Special allowances — 

See section 4 (3) (vi). A profession or vocation though not 
an ‘office’ is certainly an employment of profit; and out-of-pocket 
expenses received by professional men from their clients are to be 
excluded from the income, as being ‘expenses wholly and neces- 
sarily ineui’red in the perforunance of the duties’ of the profession. 
But even if that section does not cover such expenses, the second 
sub-section of section 11 which is less strictly worded will cover 
such expenses. 

Personal expenses — 

As regards examples, see Bowers v. Harding set out under 
section 4 (3) {vi). Municipal taxes, charities and household ex- 
penses, for example, are all ‘ personal expenses 

Deductions — 

As to ‘ capital expenditure ’ and ‘ solely incurred for earn- 
ing the, profits ’ see notes under section 10 (2) {ix). 

Notional deductions are not permitted— -see Commissioners 
of Inland Revenue v. Marx, infra. 

(1) {J919) 8 E. B. 781. ; ; 

(2) 6 A. -p. a 8^ {a of A.). 

(3) 12 Tax CMt 10O«. - • ■ " 
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Voluntary payments— 

■Wlietlier payments are made to the assessee voluntarily 
or not does not affect the taxability of the income. See the group 
of cases set out under section 4 (3) (vii). 

Fees earned outside British India — 

.See section 4 (1). — Sub-section (3) of section Ills one of 
the exceptions to the principle in the Act that income, in order to 
be taxable, must either accrue or arise in British India, or be 
received therein. If the income is not from a profession, if it 
accrues or arises outside British India ■without being received 
in British India, it cannot be taxed. This is the only difference 
between sections 11 and 12. It is only from this point 
of view that it is of importance to decide whether income arises 
from a profession or from “ other sources ”. 

As this sub-section applies to professional ‘ fees ’ only, 
it would not be correct to hold that a professional money-lender 
should be charged to tax on interest earned outside Biitish India 
and not brought into it. Such interest can by no stretch of lan- 
guage be ‘ fees ’. 

It should be noted that the sub-section applies only to per- 
sons ordinarily resident in British India. Whether a person is 
so ordinarily resident or not wmuld be a question of fact. 

As to the meaning of the word ‘ resident ’ see notes under 
section 4 (2); and to that of the wmrd ‘ordinary’ see per Lord 
Sumner in Lysaght v. Commissioners of Inland Bevenue. It means 
‘as part of the regular order of a man’s life’. 

Method of Accounting — 

See section 13, which governs this section. 

United Kingdom Law — 

The English law is much the same, the principal difference 
being that since 1925, depreciation and obsolescence allowance 
may be claimed in respect of maehineiy, iffant, etc., used in a pro- 
fession. In India, though no depi’eciation allowance is permissi- 
ble, the cost of renewals (short of complete replacement) is 
probably allowed in pi-aetiee as an expense solely incurred for 
earning the profits. 

Decisions — 

The decisions that are set out below supplement those set 
out under section 4 (3) (iff) and (rff) which should also be refer- 
red to. 

Travelling expenses— Clerk to Justices — 

A solicitor I'esiding and^ carrying on his profession at 
Worcester was Clerk to the Justices at Bromyard. Eeld, that he 
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was not entitled to deduct from the emoluments of liis office the 
cost of travelling between Worcester and Bromyard.^ 

Travelling expenses — Directors of a company — 

The Directors of a Company had to travel from their 
residence to the place of meeting of the Company. Reid, that 
the travelling expenses were not an allowable deduction from 
their income.^ See also Ricketts v. Golquhotm, and other cases 
set out under section 4 (3) (vi)- 

Voluntary payments to subordinates — 

Voluntary contributions made by a minister towards the 
stipend of his assistant minister were held to be not an allowable 
deduction. The Court considered, though there were no words 
in tire English Act to this effect, that the deduction was allowed for 
expenditure incurred by the personal performance of the duty, 
and not for getting help to relieve him of this personal duty.® 

Subscriptions to professional societies — 

Subscriptions to professional societies or purchasing pro- 
fessional journals are not wholly or necessarily incurred for the 
performance of the office or exercise of the profession — ^in the 
ease of a doctor, for instance. 

Per Bowlatt J . — “ He does not belong to the society in order that 

he may' get the journals and read them to the patients He 

is (only) qualifying himself in order that he may continue to hold his 
office. ”•* 

Notional deductions — ^Not permissible — 

An inventor and consulting engineer earned fees as a Con- 
sulting Engineer, and royalties as an Inventor. In addition he 
obtained orders for machinery, and supplied them at his own cost, 
making a profit. In connection with Excess Profits Duty, the 
question arose whether a deduction could be made from these 
profits on account of (1) the royalties — ^which he would have got 
if others had made the machines, (2) the work done by Mm as Engi- 
neer in dra-fting up specifications, etc. Held, that the case could be 
distinguished from Maxse v. Commissioner of Inland Revenue;' 
and that it was impossible to deduct a notional sum to represent 
the skill contributed by the owner* of the business, or to allow 
royalties which w'ere in fact irot paid to any one.® 


(1) Cook V* Knotty 2 Tax Cases 246, 

(2) J^evell V. 2)1 rectors of Ehuorthy Brothers # Co., Ltd,, 3 Tax Cases 12. 

(3) Lothian v. Macrae, 2 Tax Cases 05, 

(4) Bimpson v, Tate, 9 Tax Cases. 314,’'.' 

(5) (1019) 1 K. 047.,; • '■ 

(6) Commissmwrs of Inland Metwme y, Maras, 4 A. T. C, 407. 
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12. (l) The tax shall be payable by an assessee 
, under the head “Other sources” in res- 

Other sources. 

pect of mcomej profits and gains of every 

kind and from every source to which this Act applies (if 
not included under any of the preceding heads). 

(2) Such income, profits and gains shall be computed 
after making allowance for any expenditure ( not being in 
the nature of capital expenditure) incurred solely for the 
purpose of making or earning such income, profits or 
gains, provided that no allowance shall be made on account 
of any personal expenses of the assessee. 

Previous law — 

In the 1886 Act, there was no similar provision. The 1918 
Act was the same as the present except that (1) the words ‘ and 
gains ’ have been added after ‘ profits ’ throughout the section; 
(2) the reference excepting agricultural income, which was super- 
fluous, has been omitted; and (3) the words “ making or earning 
such income, profits or gains ” have replaced “ making such in- 
come or earning such profits 

United Kingdom Law — 

This corresponds to Case VI of Schedule D of the English 
Act; that is, it is, so to speak, a residuary section. An import- 
ant feature in the English law is that, in computing income under 
Case VI, no deductions are permitted. 

Method of accounting — 

As to how profits should be computed, see section 13. 

Deductions — 

See notes under section 10 (2) (vii ) — Taxes and Cesses; 
also about ‘ Capital expenditure ’ and ‘ solely incurred for the 
purpose of making profits ’ etc., under clause (ix) of sub-section 
(2) of that section. 

Income from “other sources” — Deductions — 

The interest paid on money borrowed for the purchase of 
shares or securities can only be set against the income obtained 
from the shares or securities, Vhere it is proved either by a bank- 
er’s certificate or otherwise that the borrowing has been defi- 
nitely and solely for that purpose; but where such proof is 

Mi-"" .. 
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afforded, an allowance should be given. {Income-tax Manual, 
para. 49). This is a concession given outside the Act. 

See also notes under section 8. 

Nature of income included under ‘other sources’ — 

Income derived by an assessee from dividends of a com- 
pany or from his share in a firm or from royalties, minerals or 
other natural deposits would all fall under income from ‘ other 
sources ’ so far as he is individually concerned. It is not possi- 
ble to exhaust by enumeration the categories of income that can 
fall under this head. As examples however may be given, inte- 
rest on Bank deposits or loans, illegal cesses levied by landlords, 
income from fisheries, market-places (other than property under 
section 9), etc., royalties on account of patents, etc. Examiner’s 
fees, rewards, and director’s fees, would more often fall under 
‘ salaries ’ or ‘ professional earnings ’ than under ‘ other sources ’. 
Recurring gifts — 

See notes under section 4 (3) (vU). If such gifts are 
taxable, they would be taxed under this section as income from 
‘ other sources ’. So also maintenance allowances from Hindu 
undivided families if such allowances are taxable separately in 
the hands of the recipient. 

Gifts— Recurring — ^Voluntary — Prom charitable funds — Clergyman— 

A clergyman received an annuity from a Charitable Fund 
on retiring through ill-health. The annuity was conditional on 
his completely resigning the parish. The income of the Fund 
as a charitable fund was exempt from tax. Held, that the annuity 
was taxable not as profits of office but as annual profits under 
Schedule m 

(In India also this would be taxable not as profits of office, 
i.e., salaries under section 7 or professional earnings under sec- 
tion 11 but as recurring income under ‘income from other 
sources ’ — section 12. 

Deed of separation — Payment to wife — 

In Dalryniple v. Dalrymple^ it was held that a payment 
made to a wife under a deed of separation was taxable, as it was 
payable as a personal debt or obligation in virtue of a contract 
as distinguished from a gift, and that the husband was entitled 
to deduct tax. In India, the tax could not be deducted at source 
on such payments, as they are not annuities paid by employers, 
but such payments are evidently taxable as income from other 
sources under sectioa 12. 

(I) Fiseoutors v, Farmer^ IS" Tax ’Cases 417. 

j;2) (1902) 4 w. m. 



g. l3] ACT Xi of i92i 595 

Trustee — ^Income of — 

Tlie remuneration of a Trustee would be income from ‘other 
sources’. A trustee has no ‘ employer ’ and his income cannot be 
‘salary’. Nor can it be income from a ‘profession or vocation.’^ 

Annuities— 

Annuities not of the nature described in section 7, ie./ an- 
nuities not paid by Grovernment, etc., or by an employer fall under 
this section. 

An annuity is taxable in full although capital may have 
been sunk in purchasing it, nor is any difference made between 
terminable and perpetual annuities.^ 

To ascertain whether a so-called annuity is really an an- 
nuity for income-tax purposes, the substance of the transaction 
must be looked to, and not merely the name.® 

Receipts from royalties— 

Income derived from royalties and rents is ordinarily not 
income derived from business.^ 

Provident Funds— Payments from— 

Where a trust has been created in respect of a Provident 
Fund and the employer pays his contributions into the Trust 
Funds, the contributions actually received by the employee are 
taxable under section 12 and not under section 7 as salaries, since 
the trust is not his employer. Tax on all payments under sec- 
tion 7 is deductible at source under section 18, whereas payments 
taxable under section 12 can only be taxed after assessment under 
section 23 (and section 34). 

1 3 . Income, profits and gains shall be computed, 
Method of account- for the purposes of section 10, 11 and 
12, in accordance with the method of 
accounting regularly employed by the assessee : 

Provided that, if no method of accounting has been 
regularly employed, or if the method employed is such 
that, in the opinion of the Income-tax Officer, the income, 
profits and gains cannot properly be deducted therefrom, 
then the computation shall be made upon such basis and 
in such manner as the Income-tax Officer may determine. 

(1) See Baxendale v. Murphy, 9 Tax Cases 76. 

(2) Coltness Iron Company v. Blaelc, 1 Tax Cases 287. 

(3) Nimm*s Guaranteed Mailwdy v. Wyatt, 2 Tax Cases 584; Seohle v. Secre-' 
tary of State, 4 Tax Cases 618, 

(4) In re Baja Jyoti Frasad Singh Deo, 1 I, T. G. 103c 
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Method of accounting “regularly employed”— 

The method of accomiting reg'ularly employed by an as- 
sessee for the purposes of his business should, so far as possible, 
be the method adopted for working out his profits for income- 
tax purposes; but the Income-tax Officer has to decide whether 
that method of accounting is the one regularly employed for the 
purposes of the assessee’s business and whether it is such as to 
reflect clearly the taxable profits for the “ previous year ”, In 
most cases, this should cause no difficulty. Doubtful cases should 
be referred to higher authorities. As an example of the princi- 
ples to be followed in settling doubtful eases, two instances of 
such cases are given. It is the practice amongst certain mer- 
chants to prepare their accounts on the basis of the mercantile 
accountancy system in respect of transactions between them- 
selves and members of their own community, but on the basis 
of cash payments in the ease of transactions between themselves 
and their customers. Provided that the same system is conti- 
nuously employed, there appears to be no reason why this parti- 
cular practice should not be considered to be a “ method of ac- 
counting regularly employed”. Again there are cases where the 
various branches of a business are only closed down once in 
three or five years and where the accounts of the branches are 
not annually incorporated in the headquarters business’ accounts. 
In such a case, it might be possible to assess either on the average 
annual profits of the branches as disclosed by the accounts last 
filed, or on the actual profits brought to account, owiirg to parti- 
cular branches closing down in particular years. 

The cases in which an assessee desires to change his ac- 
counting system should be rare, and where such a request is 
made, the Income-tax Officer in considering it, should, as in the 
similar ease of a demand for a change in the “ previous year ”, 
if he is prepared to allow the change, take steps to secure that no 
profits escape taxation on aeeonut of the change. While sec- 
tion 13 leaves it to the discretion of the Income-tax Officer to 
decide whether a particular system of accounting should be accept- 
ed, or whether a change in the system of accounting should be 
allowed, the discretion of the Income-tax Officer in this matter can 
be questioned in the course of an appeal against an assessment 
under section 30, i.e., it may be made one of the grounds of appeal 
in contesting the assessment of the profits. {Income-tax Manual, 
para. 36.) 

Scope of sectioa — 

Broadly speakingj the: ^ the assessee 

files a proper return of Ms income, he will be assessed on his 



income compiited (with, or without examination of his accounts, 
according to circumstances) according to the method of account- 
ing that he has regularly employed. If he regularly employs 
the cash method of accounting, his income will be computed on 
the cash basis. If he regularly employs the mercantile system, 
his income will he computed according to the mercantile system. 
If he regularly employs some reasonable and consistent combi- 
nation of the cash and mercantile systems, for example, follow- 
ing the one system for some kinds of transactions and the other 
for other kinds of transactions, his income will be computed ac- 
cordingly. It must not be foi'gotten, however, that if an assessee 
has not produced his accounts regularly before the Income-tax 
authorities it may be difficult or impossible for him to prove that 
he has regularly employed any method of accounting. If he has 
not regularly employed any method of accounting, the Income-tax 
Officer has to determine upon what basis, and in what manner, 
the income shall be computed. The Income-tax Officer has the 
same discretion if, in his opinion, the method regularly employed 
is such that the income cannot properly be deduced therefrom. 

If an assessee has not made a return substantially fulfill- 
ing or purporting to fulfil the requirements of Section 22 (2) 
of the Act, and Buie 19 of the Rules under the Act, it is the 
duty of the Income-tax Officer to determine the income to the 
best of his judgment. He is then not bound to call for the asses- 
see ’s accounts. If he does call for them, he has full discretion 
as to the use that he should make of them, and whether he calls 
for them or not, the assessee has no appeal against his decision. 

Methods of accounting — 

There are two main systems of keeping accounts. There 
is firstly the cash basis system, where a record is kept of actual 
receipts and actual payments, entries being made only when money 
is actually collected or disbursed. There is secondly, the mer- 
cantile accountancy system under which a profit and loss account 
is maintained and a comparison is made of the value of the stock 
in hand at the beginning and at the end of each year. Under 
this latter system entries are made in the accounts on the date 
not of receipt of money or expenditure of money, but on the date 
of transactions irrespective of the date of payment. When goods 
are sold, for example, an entry is made at once on the receipt 
side of the account, although no cash may be received at the 
time in payment of such goods; and an entry is similarly made 
on the debit side when a liability is incurred although payment 
on account of such liability may hot be made at the time. It 
will be the method of aecounting adopted for or by the tax- 
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payer, therefore, that mil determine the period within which 
any item of gross revenue or any deduction therefrom is to be 
accounted for, and which will determine whether particular 
allowances are or are not permissible. 

It is for this reason that the Act does not contain a com- 
plete statement of the deductions or allowances that are permis- 
sible or not permissible in working out business profits or pro- 
fessional earnings, since certain allowances or deductions can 
only occur where the mercantile accountancy system is adopted. 
There can, for example, be no allowance for “ bad debts ” where 
the cash basis is the method of accountancy employed. Under 
the mercantile accountancy system, as noted above, an fentry is 
made on the receipt side when a sale is concluded, although the 
money on account of such a sale has not been paid and in mak- 
ing up the accounts at the end of the year such entries are treat- 
ed as receipts, and the tax is levied on these “ book profits.” It 
may happen that some of these “ book profits ” cannot be re- 
covered; they are written off as “ bad debts ’’ when found to be 
irrecoverable ; and since such “ book profits ” have been included 
in the income assessed to income-tax, the “ bad debts ” must be 
written off against the “ book profits ” in the year in which they 
are written off in the accounts as irrecoverable. Where the cash 
system is adopted, there can be no “ bad debts ”. 

Again, it will be the method of accounting that mil deter- 
mine the particular year in which allowances common to both 
systems of keeping accounts may be made. In sub-section (2) 
of section 10 of the Act, provision is made for allowances on 
account of rent paid, interest paid on capital borrowed, the 
amount of premium paid in respect of certain classes of insur- 
ance, amount paid on account of current repairs, etc., and sub- 
section (3) of section 10 states that the word “ paid ” means 
“ actually paid ” or “ incurred ” according to the method of 
accounting upon the basis of which profits or gains are computed, 
ie., where the cash basis is adopted, it will be the date of actual 
payment that will determine the year in which such allowances 
may be made, whereas if the mercantile accountancy system is 
adopted, the allowances can; be claimed in the year in which 
liability to pay accrued. (^Income-tax Manual^ para. 35.) 

Origin of this section— 

Difficulties had been experienced in regard to the assess- 
ment of business profits uudef the Act df 1918, owing to the 
ruHng of the Madras High Uowt ih jBodref 
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cJialam Chetti^ that the word ‘income’ in section 3 of that Act 
[corresponding to section 4 (1) of the present Act] meant ‘income 
actually or constructively received,’ and that the use of the word 
in that sense in section 3 restricted and limited any interpretation 
to be placed upon the following sections of the Act which specified 
the income liable to tax. Had this interpretation been strictly fol- 
lowed, considerable inconvenience would have been caused to asses- 
sees who kept their accounts not on the basis of sums actually re- 
ceived and sums actually paid out, but on the principles of mer- 
cantile accountancy, by the preparation of a Profit and Loss 
Account and the comparison of the value of the stock in hand at 
the beginning and end of each year, since such assessees would 
have been required to re-cast the whole of their accounts on a 
cash basis for income-tax returns. The provisions of sections 
3, 4 and 6 to 12 of the Act have, therefore, been re-worded in 
order to make it clear that the tax is chargeable not on ‘ income ’ 
calculated on actual receipts and expenditure, but on the ‘ ‘ profits 
and gains ” as set out and defined in those sections; 
while section 13 makes it clear that no uniform method 
of accounting is prescribed for all tax-payers, and that every 
tax-payer may, so far as possible, adopt such form and system of 
accounting as is best suited for his purposes. The only restric- 
tions imposed by the Act on the adoption of a method of account- 
ing are that the method adopted must be one that clearly re- 
flects the income of the assessee in respect of the fixed period of 
the “ previous year ”, and that it is the one regularly employed 
by him for the purposes of his business. If a tax-payer does not 
regularly employ a method of accounting which clearly reflects 
his income for the “ previous year ”, the computation will be 
made in such manner as, in the opinion of the Income-tax Officer, 
does clearly reflect it. It will be the method of accounting adopt- 
ed foi*, or by, the tax-payer, therefore, that will determine the 
period within which any item of gross income, or any deduction 
therefrom, is to be accounted for. For the same reason' the 
words “ in respect of sums paid, or, in the ease of depreciation 
debited ”, which occur in section 9 (2) of the Act of 1918, have 
been omitted, and sub-section (3) of section 10 of the new Act 
has been inserted, so that there may be no doubt that the assessee 
may adopt either a cash basis or a mercantile accountancy basis 
as his regular system of keeping accounts. It should be parti- 
cularly noted that these provisions apply under section 13 of the 
Act only to the income, profits and gains mentioned in sections 
10, 11 and 12 of the Act. 
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111 the Madras case (Board of Revenue v. Arimackalam 
ChettA) which gave rise to this section, the fjoiiit in issue was whe- 
ther interest that had accrued in the year, but neither been re- 
ceived nor adjusted in the accounts, could be taxed. The Crown 
claimed to tax the interest on the following grounds : (1) On 
the authority of Fry, L. J. in Colq-uhoim v. Brooks'^ the word ‘ ac- 
crue ’ conveyed the idea of a right to receive, and not the idea of 
actual receijit — a contention of doubtful weight— please see notes 
tinder section 4 (1) ; (2) in the business community to which the 
assessee belonged, it Avas usual for persons to leave the interest 
wdth the debtors and add it on to the capital; and (3) the actual 
receipt of cash is seldom required as a condition precedent to 
determining the actual profits of an ordinary business enter- 
prise. A Full Bench of the Madras High Court decided against 
the CroAvn, Sadasiva Aijmr J. dissenting. In view of the change 
in the law, it is unnecessary to summarise the judgments, but it 
would seem that they rested on a misapprehension of the English 
rulings. Some of the cases cited, referred to the immunity from 
tax of capital as distinct from income, the test of what constitutes 
remittance from one country to another, the difference between the 
profits for income-tax purposes and for other purposes so far 
as the loss side is concerned; and the judgments, with the excep- 
tion of Sadasiva Aiyar, J.’s assumed, without any justification, 
that the word ‘ receipts ’ used in English rulings referred only 
to cash receipts or receipts by adjustment between the debtor 
and creditor. Krishnan, J. was influenced by the idea of a person 
being taxed on something that he might never receive at all. All 
that was claimed for the Crown, however, was to treat as profits 
what businessmen would treat as profits for other purposes; and 
it has to be recognised that businessmen do reckon as profits in 
practice what they may eventually not receive at all. There is, 
however, nothing absurd in this, because the margin of bad and 
iloubtful debts is usually a very small proportion of the debts 
in a well-conducted business, and the advantages of keeping the 
books on the ‘ mercantile ’ system outweigh the disadvantages 
of treating mere debts as equivalent to receipts for the i)urpose 
of the Profit and Loss Account. In any ease, there is nothing 
inherently inequitable in holding that the assessee should be 
bound by his own acts. 

Sadasiva Aiyar, J., however, held that such interest 
would be taxable, though not realized, if it came so completely 
under the assessee ’s control that by an act of his will he could 


(1) 1 I. T. 0. 75. 

(2) (1888) 21 Q. B. D. 52. 
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ruceive it in cash without greater trouble than is involved in 
drawing money from his hankers. All these difficulties, how- 
ever, have been removed by the present section, and it all de- 
pends now entirely oh the method of accounting regularly employ- 
ed by the assessee; and if no method is regularly employed, or if 
the method of accounting does not properly bring out the profits, 
it depends entirely on the Income-tax Officer’s judgment. 

United Kingdom Practice— 

The principle of section 13, vis., that the assessee is bound 
by his own acts of book-keeping, — unless the book-keeping itself 
is at variance wuth facts, about which which see Craig v. Inland 
Revenue, infra, has been laid down in various English rulings the 
dicta in which are cited below. 

In fact, it is on this principle that all English Courts have 
acted, and even though there is no provision of the law in England 
corresponding to the present section 13 of the Indian Act, assess- 
ments have been made on this principle all along, in cases in which 
accounts are maintained on the mercantile basis. In fact, there 
would be no point in the provision for ‘doubtful debts’ which 
exists in the English law — and it has existed for a very long time, 
indeed since 1853 — ^if all accounts were to be kept on the ‘cash' 
system. 

“The balance-sheets, of course, do not serve to alter the liabilities 
of the tax-payer; they are not used for the purpose of constituting some 
admission of liability or something which would stop them from having 
the Act properly administered ; but they are of some use as showing what, 
as a matter of fact, is the true and proper way of dealing with these 
receipts. ’ 

“One of the learned judges in the Court of Appeal seems to have 
thought that the case might have been different if the County Council 
had made some appropriation of their funds, though it is difficult to see 
how any account keeping by the debtor could alter the rights of the 
Crown.”® 

“This argument would seem to make the rights of the Crown de- 
pend on the book-keeping of the company ; but this cannot be, nor do I 
think the liabilities of the company can be made to depend on their 
system of accounts.”® 

“But the ro.ode of book-keeping followed by the company is not 
conclusive of the true character of the expenditure.”^ 


(1) Per Hamilton^ J. in Liverpool mid London mid Glohe Insurance Co, v, 
Bennett f 6 Tax Cases 327, 

(2) Per Lord Davey in Attornep^Oeneraly, London Comitij Cornell, 4 Tax Cases 

(3) Per Lord Gorell in Bdinhurffh Life Assurance Co, v. Lord Advocate^ 5 Tax 

(4) Gleiiboig Union Fireolap €o, y^ VommisBioners of Inland Meveime^ 1921 
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Basis of accounting’ — 

As to ‘receipts’ not being confined to cash receipts, see 
Mall S Co. V. Commissioners of Inland Revenue^- the dictum from 
the judgment of M. R. Esher in City of London Corporation v. 
Styles and M. R. Sterndale ’s comments thereon — p. 471 under 
section 10. 

As to how far accounts should represent facts, it is obviously 
not possible to lay down any general principles. Like all questions 
of fact, such questions depend for their answers partly on the facts 
of each case and partly on commercial usage and the practice of 
the assessee. As will be seen from the following, difficult ques- 
tions may arise in practice, and in many cases an equitable solution 
is likely to rest on what is logically a compromise. So long as the 
same income is not taxed twice over and so long as income is not 
taxed & e/ore it arises, except with the consent, either express or 
implied, the latter often resting on the method of accountancy 
regularly employed, of the assessee, it is presumed that no Court 
will interfere. These are all questions about which the law is 
silent and the courts will presumably apply ‘equity, justice and 
good conscience ’ in settling them. 

First, as regards stock. The closing balance (both quan- 
tity and value) of the previous year must agree with the opening 
balance of the year under consideration. This is so obvious that 
it is surprising that it should ever have been challenged. Yet 
in Commissioner of Income-tax v. Chengalvaraya Chetti^ the 
assessee claimed to value the stock in the closing balance of the . 
previous year at the market price and in the opening balance of 
the current year at cost price, wliieh was much higher. Needless 
to say, the claim was not allowed by the High Court. As Coutts 
Trotter, C. J., put it — 

“The question is not so much of law but of business common 
sense.” 

And as Krishnan, J., put it — 

‘Having been allowed to treat his loss as one on the stock in hand 
in the previous year, he cannot be allowed again to treat it as a loss on 
the sales in respect of the same stock next yeaiv” 

The next point is whether an assessee should take his clos- 
ing stock at mai'ket value or cost price, and, if the former, whether 
he is entitled to estimate it as he likes. As regards the first part 
of the question, there would apparently be nothing wrong in the as- 
sessee choosing whichever alternative he prefers, provided always 

? ; (1) 1 A,T.G. 271 (C. of A.) -, 12 Tax Cases SsT ^ 

(2) 2 I. T. 0. W; 48 Mad. 836. 
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of course that the next year’s opening balance is taken at the same 
value. Actual commercial practice varies, and it is most common 
to follow the practice of valuing on whichever is the lower basis. 
But it would not be open to the concern to under-estimate the 
market value. ‘Market value’ is a matter of fact, and like all 
other questions of fact it is entirely for the Income-tax Officer to 
decide what is a fair market value. In deciding this question of 
fact, the relevant evidence would be (1) Invoices, (2) Sales, 
(3) Transactions of other assessees doing similar business, (4) 
Government statistics, etc. 

It is usual to value stock of half-finished or finished goods 
at raw material plus labour ; but this is not necessary when finish- 
ed goods can be valued with reference to the market. The ‘cost’ 
price of raw materials would be valued so as to include freight, 
etc., when the ‘cost price’ basis of valuation is adopted in respect 
of the closing stocks. Whether the valuation is on a ‘cost price’ 
basis or on the ‘market value’ basis, an assessee cannot put any 
valuation he likes on the stock. In either ease the valuation 
should accord with facts. 

But for these checks at the disposal of the Income-tax 
Officer, which enable him to determine how far the accounts repre- 
sents facts, an assessee can within certain limits manipulate his 
profits by understating his profits in ‘boom’ years. The assessee 
would gain in two ways, firstly, he can avoid a higher rate of tax, 
and secondly, he can avoid tax altogether to some extent. It 
would, of course, follow that the losses of the assessee in lean 
years would also be understated but this does not affect the asses- 
see, as losses are not carried forward under the Indian Income- 
tax law. 

Trading stock in hand— Valuation of— 

‘ Trading stock in hand ’ means stock in which property 
has passed to the assessee,^ or that which is in the actual posses- 
sion or under the sole control of the trader.^ 

The Excess Profits Duty Acts referred to ‘trading stock 
in hand’ and also referred in other parts to stock ‘which had not 
come into possession’, etc. Under these Acts it was held that 
goods not in actual possession of assessees or agents, no bills of 
lading, invoices or insurance policies or certificates in relation 
to such goods having been tendered or delivered to assessees or 

(1) Per Eowlatt, J. and the Master of Polls in Benjamin Smith # Sons v. 
Commissioners of Inland Eevenus. 

(2) Greene # Co. v. Commissioners of Inland Mevenue, 6 A. T. 0. 461, and 
and L. JJ. Sargant and Lawrence in Benjamin Smith # Sons v. Conimmionera of 
Inland BevenuCj 
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agents, is not ‘stock’. Even the passing of property in goods or 
the acquisition of disposing power is not enough to make it ‘trad- 
ing stock’ in the absence of delivery.^ Delivery of bills of lading, 
etc., for example, is equal to delivery of goods for purpose of 
passing property; but ‘stock-in-trade’ as decided in Wills, etc,, is 
not the same as ‘trading stock in hand’ for calculating profit 
and loss.^ 

Euaning' contracts — 

If the accounts are so kept that the profits in any given 
period can be ascertained, naturally the Income-tax Officer will 
accept such accounts; otherAvise he will assess under sections 
23 (3) and 13, unless owing to some default of the assessee, the 
assessment is made under section 23 (4). 

“It would be Avi'ong to carry into the accounts as profits of one 
year the estimated profits which would accrue in subsequent years that 
might perhaps never be made at all.” — Per M. R. Sterndale in Hall & Co. 
V. Conimissionern of Inland Revenue.^ 

“No person . . . would dream of including profits in his yearly 

balance-sheet, which would not be made until the goods had been actually 
delivered, in respect of some contract wffiich w'as to run over a period 
of two years and possibly more.” — Per Atkin, L. J. (ibid.). 

“. . . . The only proper Avay in w'hieh the profits arising from 
the working out of this contract ought to be brought into account, is to 
ascertain them as and when realised, as if they were not xu-eceded by any 
contract at all.” — Per Youngei’, L. J. (ibid). 

‘Eealised’ here does not mean realised in cash or by set- 
off ; in this case the Lotver Court held that the profits on the run- 
ning contract should be brought into account when the contracts 
are made, and this judgment was overruled by the Court of 
Appeal. 

Consignment accounts — 

It all depends on hoAV the concern keeps the accounts. If 
it keeps suspense accounts for each consignment or ‘venture’ till 
it is closed, it follows that until the profit is transferred from ‘sus- 
pense’ to ‘profit and loss’ no income arises for taxation. Other- 
wdse the Income-tax Officer would have no option except to take 
the net balance of the consignment account, or estimate as best 
as he can under section 23 (3), and section 13, unless as a result 
of some default on the part of the assessee, he bases the assessment 
on section 23 (4). ‘ 

(1) Greem # Co, \\ Oo^nmisuomrs of Inland Revenue, . ^ A, T. C. 461, 

(2) BiMsU Bros, v. CUmetiB Sorsi 4* Cov^ (1912) A. 0, 18, 

(8) 271: I2 Tax Cases B82* 
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Accruals of debt— 

Section 13 cannot make the mere accrual of a debt income 
unless the method of accounting adopted by the assessee is such 
that all accrued debts enter into his profit and loss account. Even 
if he does not prepare a formal profit and loss account, does he 
so keep his accounts as though the income had been received? In 
commercial practice, and under a strict system of double entry 
book-keeping, though it is true that the profit or loss is really a 
notional figure represented by the balancing of certain debits and 
credits, it is not evety account in the ledger that enters into the 
Profit and Loss account. Receipts which are due but which can 
not be realised might conceivably be taken to a ‘suspense’ head 
which would not enter into the Profit and Loss account. It is 
not open to an assessee, however, to adopt a method which would 
defeat the claim of the Crown to tax and which is not in accord- 
ance with his regular methods of accounting. If he changes his 
methods of accounting it would clearly be open to the Income-tax 
Ofiicer to declare that the assessee does not regularly adopt any 
method of accounting and to compute the profits according to his 
own discretion. 

Book-keeping— Not conclusive — 

At the same time, by mere book-keeping, an assessee can- 
not be held liable for what he is clearly exempt. In Craig v. In- 
land Revenue,^ a company purchased a going concern for £25,000. 
For book-keeping purposes, £5,625 was taken as stock-in-trade. 
On the basis of actual stock-taking, stock was found to be £12,798. 
The difference of £7,173 (subsequently altered to £6,635) between 
the assumed and real values of stock was carried to a stock sus- 
pense account. In the balance sheet, the sum of £6,635 was shown 
as a Reserve Fund. The Commissioners held that this sum of 
£6,635 was taxable profit. Held, that the real value of stock 
should be taken into account in computing the profits, and that 
mere book-keeping is not conclusive. A somewhat similar view was 
taken by the Judicial Commissioner of Nagpur in Pandit Pandu- 
rang’s case.^ 

Two pai'tixers trading as wholesale soft goods merchants 
and drapers formed a private company of themselves. In trans- 
ferring the business to the company, the value of stock was writ- 
ten up by £15,000, and the question arose whether the share of 
each partner of this £15,000 was taxable. Held by the Privy 
Council that there was no sale, there being only a book-keeping 
entry out of which the partners did not make any real profits, and 

(1) (1914) Se. L. E. 321. - : 

(2) 2 I. T. C. 69. 
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that if there was a sale, the receipt was capital and not income. 
The decision in Craig v. Inland Revenue,^ viz., that by merely over- 
estimating or under-estimating assets profits cannot be made 
where in fact there are no profits, was approved.^ 

Profits — When arising — 

“As regards the question of when a profit is earned, their Lord- 
ships’ view is that a profit can be said to be earned when it is d&lt with 
as a profit. In ordinary eases, this synchronizes with the realization of 
the sums which swell the assets of the person or company, and which 
entering the account (whether on the creditor or debtor side, will depend 
on the particular account in view) go to bring out the balance which is 
deemed profit. But for the reasons already given, their Lordships thinli 
that in a ease like this, the company are entitled to hold at least a part 
of their realizations in suspense — as indeed they have done in their ac- 
counts — and that it is only when finally the same is given to the share- 
holders that the final impress of profit is, so to speak, stamped upon it, 
and that therefore, for the purposes of the Act, that is the time at which 
it is earned.”® 

Accumulated profits and losses— -Stock values— Wrong — 

It is a cardinal rule of book-keeping — -whatever the method 
adopted — that the opening balance of stock in a given year should 
coincide with the closing balance of the previous year.^ If there- 
fore an assessee omits in a particular year to write up the value 
of stock, when its value goes up, he cannot afterwards claim that 
his stocks should be written up retrospectively and that he should 
be assessed for the later years on the basis of actual values of 
opening stocks, assessments on “escaped” profits being made 
under section 34 if possible. An assessee is bound by his own 
book-keeping, unless he has from the very beginning shown that 
his book-keeping itself is not in accord with facts. He cannot 
for a series of years adopt one method of book-keeping since it 
suits him thereby to understate his true jirofits, and then adopt 
another method because that suits him again to understate the 
profits and escape tax. Section 13 is expressly designed to coun- 
ter such attempts at defrauding revenue. 

That an assessee cannot keep accounts in one way for his 
own convenience and claim to have his profits computed in a 
different way for assessment to income-tax was emphasised in 
A.T.K.P.L.8.P. Suhranianiam Chettiar v. Commissioner of In- 
come-tax.^ In that ease the assessee had a business of his own 


(1) (1914) Se. L. E. 321. 

(2) Doughty V. Commissioners of Tmes, (1927) A. 0. 327 (P* 0.). 

(3) Per Lord Bmiedin in Commissioners of Tasoes v. Melbourne Tnist, (1914) 

A. a 1O0L ■ 7' 

(4) Commissioner of hicome4ai» Ohtngalmraya Chett% 2 I. T. €. 14 

(5) m Mad* 
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ill Eaiigooii and a business, in partnership, at Penang. Money 
was transferred from Eangoon to Penang, and interest was ad- 
justed ill the books at Eangoon as having been received from 
Penang. The assessee claimed on the authority of Gresham Life 
Assurance v. Bishop^ that the money representing the interest had 
not in fact been received in British India. The claim was not 
upheld. The ratio decidendi was that according to the assessee ’s 
own method of book-keeping it was clear that there had been a 
constructive receipt, and that according to the method of keeping 
accounts it was immaterial whether the creditor was in British 
India or abroad. 

When income arises — 

Fer Lord Wrenhury (Privy Coimcil). — ‘'‘The words ‘arising or 
accruing’ occur repeatedly in the Ordinance . . . coupled with the 
words ‘ and derived fi’om ’ or ‘ or derived from Sometimes the expres- 
sion ‘ derived from ’ alone is used The respondent contends 

that the above interest ‘ accrued ’ to the Company in the year 1921 because 
it was payable in that year and none the less because it was not paid in that 
year. Their Lordships do not agree. The words ‘ income arising or 
accruing ’ are not equivalent to the words ‘ debts arising or accruing 
To give them that meaning is to ignore the word ‘ income The words 
mean ‘money arising or accruing by way of income’. There must be 
a coming in to satisfy the word ‘ income . . If the tax-payer 

be the holder of stock of a foreign Government carrying say 5 per cent, 
interest, and the Government is that of a defaulting State which does 
not pay the interest, the tax-payer has neither received nor has there 
accrued to him any income in respect of that stock. A debt has accrued 
to him but income has not. It does not follow that income is confined to 
that which the tax-payer actually receives. Where income-tax is deducted 
at the source the tax-payer never receives the sum deducted but it accrues 
to him. It is said and truly that a commercial company in preparing its 
balance-sheet and profit and loss statement does not confine itself to 
its actual receipts — does not prepare a mere cash account — but values 
its book debts and its stock-in-trade and so on and calculates its profits 
accordingly. From the practice of commerce and of accountants and 
from the necessity of the case that is so. But this is far from establishing 
that income arises or accrues from (as above instanced) an investment 
which fails to pay the interest due. Counsel for the respondent sought 
to found an argument upon section 11 and the words ‘income chargeable 
with income-tax ’ in section 18. No income is chargeable with income-tax 
under the Ordinance. It is a person that is chargeable in respect of Ms 
income. The words ‘ income chargeable with income-tax ’ mean income 
in respect of which he is chargeable.”^ 


(1) 4 Tax Cases 464. 

(2) St. Lucia U sines # Estates v. Colonial Treasurer of St, Lucia, 4 A. T, Q, 
nil 1924 A.C. 508. 
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Though the above judgment was given with reference to 
the Statutes of St. Lucia, the general principle that income aris- 
ing or accruing is not necessarily equivalent to debts arising or 
accruing is evidently of general application. 


Interest— Added to principal— 

If compound interest is payable to a creditor, and the 
interest is added to the principal periodically, no payment be- 
ing made to the creditor either in cash or by credit in the deb- 
tor’s accounts, such interest is not taxable.^ This decision was 
given under the old Act, in which there was no section corres- 
ponding to the present section 13. According to the present 
Act, the taxability of such interest would depend on how the 
assesses, the creditor, treats it in his accounts. If nothing can 
be deduced clearly from the method of accounting adopted by 
the assesses, the Income-tax OtRcer is the sole arbiter to decide 
the question, and no question of law can arise though the assessee 
can appeal in the usixal course against the Income-tax Officer’s 
decision. In practice, however, most money-lenders keep accounts 
on a ‘ cash ’ basis and not on the ‘ mercantile ’ or ‘ accrued ’ 
basis ; in fact there would be no object in doing so, as they would 
only be living on their Capital and cheating themselves into 
thinking that the interest, which may not be realised, has accrued. 
The position of a trading concern with a flow of debits on one 
side and credits on another is different. It can set off the one 
against the other, and proceed to assume a profit. 


Receipts in kind — 

In Scottish and Canadian General Investment Company v. 
Eassonr a company held certain mortgage bonds the coupons 
on which t\’ere not paid. The debtor company gave place to a 
new company, and the creditor company surrendered its bonds 
and received debentures in the new company, a part of which 
were assumed by the Commissioners to represent interest on the 
old bonds. Held, that no objection having been raised before 
the Commissioners, the Court had no materials on which to ques- 
tion the finding of the Commissioners. 


. . . the price took the form of fully paid-up shares in 
another company but if there can be no realised profit except when that 
is paid in cash, the shares were realisable and could have been turned 
into cash. . . . Suppose a seller made a profit on a trade transac- 
tion but leaves the price in the hands of the buyer .... at interest. 

(1) Board of Moveime, v. PydaJt Venhataehahpathy Gam, 1 I. T. C. 185, 

(2) 8 Tax Oases 265. 


Tliat . . . • would not affect the claim of the Eevenue for the tax 
payable on the profit,’ —Per Lord Trayner in Californian Copper Syn- 

dicate V. Harris} 

Interest— When capitalised— 

In Narayanan Chetti v. Buppayya Chetti^ it was held that 
if money is deposited on the understanding that interest is added 
on to capital at each ‘rest’ and the principal plus interest treated 
as a fresh deposit, Article 60 (and not Article 63) of the Linoi- 
tation Act applied to the recovery of the interest, i.e., three years 
from the date of demand — the interest becoming a deposit when 
it is added on to capital — and not three years from the date when 
interest became due. 

On the other hand, it was held in the United Kingdom, 
In re Cravens Mortgage-. Davies v. Grown* — an Income-tax case — 
that accumulated interest on a mortgage was taxable in so far 
as it had not been made capital by contract between the parties. 

In In re Morris: Mayhetv v. Halton* — also an Income-tax 
case — it was held that compound interest with periodical rests, 
though loosely spoken of as the periodical capitalisation of inte- 
rest, does not really make the interest capital. For the conve- 
nience of book-keeping the sums accruing as interest periodically 
may be added to capital, but they are really overdue interest on 
which further interest is paid and cannot become capital until 
after the loan account between the creditor and debtor has been 
adjusted and the creditor has received the interest — either in 
cash or by adjustment — and actually capitalised it, e.g., by re- 
investment. 

Doubts were also expressed whether a mere contract be- 
tween the debtor and creditor to make interest capital would make 
it such for Income-tax purposes. ' 

The only difference between the provisions of the Income- 
tax Acts in the United Kingdom and in India in regard to this 
particular matter is that in the United Kingdom “ yearly interest ” 
paid to others out of the profits under assessment is not deduc- 
tible from the income of the payer and that he is allowed to re- 
coup himself from the payee when paying the interest. 

In allocating payments as between Capital and Interest, 
regard should be had not only to the method of book-keeping 


(1) 5 Tax Cases 167. 

(2) 43 Mad. 629. 

(3) (1907) 2 Ch. 448. 

(4) (1921) 1 Ch. 172; (1922) 1 Ch. 126 (C. of A.). 
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adopted by tlie assessee, but also to the provisions of sections 
59—61 of the Indian Contract Act and the rulings thereunder. 

Mortgagee— Decree-holder— Purchase by— Interest— -Adjustment of— 

When a mortgagee who is a decree-holder buys the pro- 
perty, there are really two separate transactions, viz., the purchase 
of the property and the repayment of the debt. He cannot there- 
fore claim that he has not received any interest and that all 
that he has received is the property, i.e., capital. The purchase 
price of the property should be apportioned between principal 
and interest. The priority of allocation is in favour of interest.^ 

Money-lending — Interest from— When accrues — 

“ But section 13 relates only to the method in which the income, 
profits and gains are to be computed, and has nothing to do with the 
question referred to us, which is whether interest due but not received, 

|is taxable or not The matter now in dispute was decided by 

fthe Madras Court in Board of Revenue v. Arunachalam Chetti^ where 

'it was held that interest due but not received, was not income 

/ 1 am clearly of opinion that a sum of money cannot be recognised as 
' income, profits or gains before it has been received.”® 

It is submitted with respect that this dictum misses the 
point of section 13. While it is true that, consistently with sec- 
tion 13, income may in certain cases be taxable only when it is 
received (because the method of accounting of the assessee neces- 
sitates such a result), it is not correct to say that in no case can 
a sum of money be taxed before it has been received. That would 
be to make section 13 a dead letter, and restore the law as it was 
before that section was introduced. Arimachallam ChetU’s case 
was decided under the 1918 Act in which there wms no section 
corresponding to the present section 13. 

Bad debts — When to be written off — Onus of proof — 

“ I am of opinion that the Income-tax Officer must be the judge 
of the question whether or not a debt became irrecoverable in the year in 
which the assessee •wrote it off, and that the matter is not one which 
depends on the choice of the assessee.”'* 

“ Applying the principle of this authority (In re Bishnu Priya 
ChaudhuranP) .... when the assessees stated that the debt be- 
came irrecoverable in 1922 and not in any prior date and the Income-tax 


(1) Venhatadri Appa Sao v. Parthasaraihi Appa Jtan, 44 Mnd. S70 (P 0.) 

<2) 44 Mad. 65 j 1 I.T.C. 76. ; 

(3) Per Martineau, J., Puran Mai v. Commiasianer of Income-tax, 2 I T 0 236 

(4) im. ' • ' ' 

(6) -so-ciaJ,' 907. - 
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Officer disbelieved them, the onus of proving that the debt had become 
irrecoverable in 1918 and not in 1922 was upon him, and not upon the 
assessees to prove the reverse.”^ 

(The authority referred to is of doubtful weight— see notes 
under section 23.) 

“ It; lies upon the assessee to prove by evidence to the satisfaction 
of the Income-tax Officer that the debt became irrecoverable in the parti- 
cular year in which the deduction is claimed .... before m airing ; 
up his mind finally on the point in issue, the Income-tax Officer will give 
to the assessee an opportunity to establish by evidence the time when the 
loan in question became irrecoverable.”* 

A debt should be treated as bad in the year in which it was, 
in truth, bad, the test being not when the knowledge of the 
badness comes to light, but when the badness arises. But it is 
more a question of commercial practice than one of law.* If the 
real facts were not known at the time the badness arose, the posi- 
tion becomes one of difficulty; and such cases would have to be 
settled according to “equity and good conscience”. See, how- 
ever, the Gleaner case, infra. 

Suspense accounts — Bad debts — Interest on — 

If an assessee keeps a regular suspense account for inte- 
rest on bad or doubtful debts, and if there is no reason to sus- 
pect the bona fide nature of the accounts, interest accruing on 
these debts would not be taxable profits till it was actually rea- 
lised or otherwise adjusted. When, however, the bad debts are 
realised, the interest would automatically go into the profits as 
ex hypothesi the accounts are maintained on the commercial or 
mercantile system. 

Bad debts — Deductibility of — 

In Latvless v. Sullivan* (a ease from New Brunswick, the 
law of which Colony did not make any specific provisions, one 
way or the other, regarding bad debts in computing taxable pro- 
fits), it was argued that bad debts should never be taken as re- 
ducing profits but as loss of capital only. This view was not 
supported by the Privy Council. 

In a case from Jamaica, the Income-tax Act of which con- 
tained a provision to the effect that — 

(1) Per Moti Sagar, J., Pura% Mai v. Commissioner of Ineome-tax, Punjab^ 
2 IXC. 2S6. 

(2) Per Raoof, J. ibid. 

(3) Fassett and Jolmson, Lid, Counnissidners of Inland MevenuCf 4 A.T.C, 80. 

(4) (1881) 6 A. 0. m. ' ' . ' ’ ■ :■ 
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“ No deduction in respect of . . ... (d) any debts, except 

bad debts, proved to be such to the satisfaction of the Assessment 
Committee, and doubtful debts to the extent that they are respectively 
estimated by the Assessment Committee to be bad. In the case of bank- 
ruidcy or insolvency of a debtor, the amount which may reasonably be 
expected to be received on any such debt shall be deemed to be the value 
thereof.’ — 

it w’^as held by the Privy Council that no deduction could be 
allowed in respect of a debt found to be bad in the year of assess- 
ment hut incurred in a previous year, 

“There must in every profit and loss account be an examination 
of the debts and a careful distinction between those that are good, doubt- 
fill and bad. Sir George Jessel, M. R., said in In re Frank Mills Mining 
Co? in reference to business accounts /You cannot properly put down 
a single debt as an asset without some consideration of the circumstances 
of the debtor.’ This estimate should be made in every year of trading 
and when it has been fixed the annual profits for that particular year 
are ascertained. It may well be that for purposes of prudence all the 
income so earned could not be wisely taken out of the business and 
enjoyed, for the estimates may be falsified by subsequent events. If in 
any year a loss fails upon a business owdng to the fact that debts which 
in former profit and loss accounts, had been regarded as good, had 
become in the interval irrecoverable and bad, this incident would mean 
that the former profit and loss accounts had in that event been in- 
accurately estimated/and that tife moneys taken from the business on 
the assumption that the estimates were good had been drawn in excess 
of what the actual facts show on the true position was permissible. It 
is, in their Lordships’ opinion, to determine under these considerations 
what allowances should be made that section 10 (the section quoted 
above) is directed. It provides in the first place that in making up the 
account there cannot be deduction for ‘any debts’. This can only mean 
that the trader is not at liberty to limit the ‘income’ which he returns 
to the amount actually received, but must estimate the value of the debts 
that have accrued to him in the yearns trading. But the provision that 
so excludes him provides also that there should be exempted from this 
exclusion bad debts proved to be such .... this exception must 
apply to the general provision as to the debts, and .... as the 
debts which may not be deducted are debts that have accrued due to the 
tax-payer in the year’s trading but have not been received, so the excep- 
tion is out of this amount. Bad and doubtful debts are consequently 
bad or doubtful debts arising out of the year’s trading ascertained and 
determined to be bad or doubtful during that year. The contrary deci- 
sion would involve the introduction into the clause of the statement that 
b^d debts are to be deducted only in the year in which they are found to 
be bad, and yet apart from bankruptcy or the disappearance of a cre- 
ditor (debtor?) it might be very difficult to ascertain the moment when 


(1) (1883) 23 Ch. B. 62. 
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this event was definitely determined. .... The reference to bank- 


ruptcy .... appears .... to strengthen the opinion . . 

., for it shows that the actual value of the debt does not want to be 
measured by determining the exact sum that is in fact received in 
liquidation but is to be the sum that it is reasonably expected might 
be received. Were the appellant’s contention correct, the actual sums 
received ought to be the amount included in the assessment in the year 
of receipt. .... Their Lordships have been referred to the prac- 
tice of the Inland Eevenue authorities in this country, under similar 

provisions Their Lordships are unable to attach any weight 

to this practice. It may be due to a misunderstanding of the statute, 
or it may be that if all the provisions of the various English Income-tax 
Acts were examined, they might bear a different interpretation to those 
that are now' before their Lordships, or again, the convenience of admi- 
nistration may have suggested this form of relief 

Reserves — Distributed as profits — 

In 1918, the assessee, a company, set aside Es. 1,00,000 in 
its. accounts as a Reserve for bad and doubtful debts; in 1922, the 
Reserve was distributed as profit. The Company contended that 
the sum in question w'as profit of the year 1918, and that, having 
escaped assessment then was, under section 34, not liable to 
tax in 1922, more than one year having elapsed. that the 

sum was liable to tax. 

our opinion the contention of the assessee is futile. It is 
true that we are unable to agree with the learned Commissioner in his 
remark that the Company’s account in 1918 was extraordinary. On the 
contrary, we consider their action was quite ordinary and in harmony 
with the usual practice. At the end of any given year of any Company’s 
working, unless the business has been wound up, there must always he 
certain items in suspense — items of cash which are not yet due to the 
company or which have not yet been recovered. At the end of the year 
some of those items may be regarded by the company as good; some as 
bad, some as doubtful; and if the company places on the debit side a 
certain sum to meet the contingency that some of these debts will prove 
irrecoverable, that sum is not a profit but a liability, and the amount of 
profits arrived at after deduction of that sum is reduced by that very 
amount. In fact, the sum of Es, 1,00,000 in question, though part of the 
income in 1918, was not profit ; it was not shown as profit in the accounts ; it 
was not treated as profit by the company ; and it did not really become profit 
until the doubtful debts against which it was set were i^ecovered. It 
was not treated as profit, nor did it become real profit until 1922, when 
it was incorporated as such in the company’s accounts. When a busi- 
ness is a cash business, and accounting is not kept in the mercantile 
fashion, no provision is made for bad debts, hut when the mercantile 


(1) Glwmr 'V* Asmument' (1922) 2 A, C. 169. 
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system of accountancy is followed, provision is invariably made for bad 
and doubtful debts. 

Against the above decision the assessee applied for leave 
to appeal to the Privy Council bnt was refused such leave.^ 

It is submitted that the law in India, as it stands, does 
not permit a deduction from taxable profits on account of a 
Reserve to meet bad debts. All that can be permitted is that cer- 
tain bad debts might be written off when they do become bad. 
It is possible, however, that what their Lordships meant in this 
case is that the Reserve head of 1918 was only of the nature of a 
suspense account and not a regular appropriation- of profits, and 
that the balance of such suspense account must be taken as closed 
to profit and loss account in 1922; but this hypothesis is possible 
only if the lakh of rupees had represented the aggregate balance 
of the various suspense accounts and not the result of a transfer 
of a lump from profit and loss account to the Reserve head. 

Double taxation of same sums — 

If a person has been taxed in one year in respect of book 
debts owing to him, he cannot again be taxed on the same sums 
of money when the debts are received in cash in a later year. 
A man cannot be taxed twice in respect of the same sum.® 

Valuation — Opening balances — Proof of — 

Three banks went into liquidation, and three companies 
were formed to realise and distribute the respective assets. Later 
on a new company took over, to nurse, develop and realise the 
assets of these three companies, who were paid for in the shape 
of debenture stock and paid-up shares in the new Company. The 
amounts allotted to each company were in accordance with the 
book values of the assets of each company. The new company 
sold the assets gradually, and bought off or paid off the deben- 
tures- It also declared a bonus on the shares and gave deben- 
ture stock as bonus. Under the articles of association, no divi- 
dend could be paid except out of profits. Held by the Privy 
Council that (1) the profits of the company were taxable; (2) 
the company was entitled to hold in suspense some reserve to 
meet losses; (3) the profits were earned when distributed to 
shareholders. 

Per Lord Dunedin. — There remains, however, a difficulty as to 
proof of the exact figure. It does not seem to their Lordships that the 

(X) In re the Delhi Cloth ^en^rdl Mills C?o., Ltd, (unreported.) 

(2) Delhi Cloth ond-- QekemL'' Mills '€ 0 ^^ 'Ltd, v. Commissioner of Ineome4atXf 

B Ijali; '269. '■".■■■ '■■■ u'"'' " ' 

(S) Commi$mmt0f.imoww4m'f*-'Bdfmro^'yad% 2 L T. 0. 203* 
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mere fact that an investment standing in the books at x pounds realizes 
on sale x+y pounds settles that a profit of y pounds has been made. It 
is not that their Lordships doubt that the initial figure in the books may- 
be taken. These figures represent in their Lordships’ view, real values, 
for so the parties have treated them. It was argued that they were 
mere valuations. In one sense, that is true, for, not being put to the 
test of the market at the moment, the only way to affix a value was by 
valuation. But that they represent real value seems certain be- 
cause unless they did, it would have been impossible to regulate justly 
the share which each member of the three assets companies wms to get 
in the new mixed mass of assets — or, in other words, what shares and 
debentui’es he should get in the new Company. But it is possible that 
other investments on realisation may shew loss instead of profit; and it 
is obvious that it is in the totality of the transactions that the question 
of profit comes to be fixed. 

Their Lordships are, however, of opinion that the company may 
well be held bound by its own actions 

Applies only to assessments under section 23 (3) — 

This section applies, strictly speaking, only to assessments 
made under section 23 (3). If the return of the assessee is ac- 
cepted, and the assessment made under section 23 (1), section 13 
hardly applies. Nor will the section apply if the assessee is in 
default, and as a consequence assessed under section 23 (4), 
inasmuch as the Income-tax Officer is not bound to follow sec- 
tion 13. There is nothing, however, to prevent the Income-tax 
Officer following section 13 in such cases, if he has access to the 
assessee ’s accounts. It is only, therefore, in cases under section 
23 (3), i.e., when the assessee files a return, and the return is 
questioned by the Income-tax Officer, that the necessity for ap- 
plying section 13 will arise. 

Plat rate of profits— Estimate of— 

It is under this section that assessments are made on an 
assumed flat rate of profits on the turnover. Such a flat assess- 
ment can be made only if the accounts kept by the assessee are 
such that the profits cannot be easily deduced therefrom. The 
basis is obviously the previous practice and experience of the 
Department in regard to similar trades.^ The flat rate which 
is assumed as the basis of profits does not raise any question 
of law. There is nothing to prevent an Income-tax Officer charg- 
ing two different flat rates for :tw’o different assessees in the same 
locality. No question of law is iiivolved in this.® 

(1) CommisMoners of Taxe$ (1914) A. G. 1001 (P. 0.). 

(2) PmnoM v* Commissioner of unreporte4. 

(3) Bm Vmymm of I%0Qme4m^ 2 L T. 0. 26, 
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Return — Non-acceptance of— Notice to assessee — ' 

While under section 13 it is open to the Income-tax Officer 
to compute the income on such basis as he may decide if the 
method of accounting adopted by the assessee is such that in- 
come cannot be properly deduced from the accounts, this section 
does not entitle the Income-tax Officer to dispense with a notice 
under section 23 (2) if he does not accept the return filed by the 
assessee. That is to say, if the income as calculated by the 
Income-tax Officer from the accounts [produced under section 

22 (4)] differs from that given in the return filed by the asses- 
ses, the Income-tax Officer should give the assessee an opportu- 
nity of explaining the return and producing the evidence in sup- 
port of it, even though, in the end, the Income-tax Officer has to 
work out the income, on his own basis, from the accounts pro- 
duced. Nor can section 13 justify a ‘bald’ estimate of income 
by the Income-tax Officer without any reasons for arriving at 
the figure. In no case may an Income-tax Officer reject genuine 
accounts on the ground that they are complicated.^ 

The proviso applies only when no method of accounting 
has been regularly employed, or when the method is such that 
in the opinion of the Income-tax Officer the income cannot pro- 
perly be deduced therefrom. In a case therefore in which the 
Income-tax Officer said nothing in his assessment order about 
the method of accounting employed by the assessee, but merely 
expressed a doubt, for which he gave no reasons, as to the genuine- 
ness of the accounts, it was held that a notice under section 

23 (2) was necessary if the Income-tax Officer did not accept the 
return, and that in the absense of such a notice, the assessment 
was illegal.® 

Income-tax Officer — Sole judge — Possibility of deducing profits from 
accounts — 

“We think it was clearly intended by the proviso to section 13 of 
the Act that the Income-tax Officer should be the sole arbiter on the ques- 
tion of the possibility of deducing the income, profits and gains from the 
method of accounting employed.”® 

Whether the profits can be ascertained with any approach 
to accuracy from the books or not is a question of fact.* 

- (1) See Dlmniclmnd Bhaniram v. Comnissioner of Income-tax, 2 I. T. C. 188. 

(2) See Kesri Das # Sons y. Comnissioner of Income-tax, Lahore, 7 Lah. 138; 

(3) GoTcaichand 'Laoan'mt'h v, Commissioner of Income-tax, Lahore. (Unreported). 

(4) James Cycle Co, v, Qcmmissmneri of Inland Sevenue, 12 Tax Cases 98 
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Methods of accounting — Power of Income-tax OflSicer to alter — 

The Judicial Commissioner of Nagpur held in Bansilal 
Ahirchand v. Commissioner of Income-tax'^ that under the proviso 
to this section, if the Income-tax Officer considers the system of 
accounting of the assessee to be unsuitable or improper, he can 
issue specific orders asking the assessee to change his method of 
accounting ; but until he has done so, the system of accounting 
adopted by the assessee should be accepted by the Income-tax 
officer. 

It is submitted with respect that it is entirely for the 
assessee to decide in what manner he shall keep his accounts, and 
that the Income-tax Officer has no power to direct him to keep 
accounts in a particular form. The Income-tax Officer’s duty 
is to compute the profits in accordance with the method of account- 
ing regularly employed by the assessee, or, if no method of ac- 
counting has been regularly employed or if the method em- 
ployed is such that in the opinion of the Income-tax Officer 
the income, profits and gains cannot properly be deduced there- 
from, in such manner, ie., on as equitable a basis as possible, as 
he may^xletermine. 

Estimated losses — ^Not permissible — 

Only actual, i.e., realised losses during the accounting 
period, and not estimated losses, may be taken into account in 
arriving at the profits. See Collins S Sons v. Commissioner of 
Inland Revenue^-, Whimster S Company v. Commissioner of In- 
land Revenue^-, J. H. Young d Company v. Commissioner of In- 
come-tax* (Excess Profits Duty cases) set out under section 10. 

An anticipated liability is not an ascertained debt and 
therefore not a proper debit in the accounts. Thus when a com- 
pany received a claim against them for demurrage Avhich Avas 
not at any state accepted by them and was eventually Avith- 
draA\m it Avas held in an Excess Profits Duty case that the claim 
coujd not be debited against the Profit and Loss account as the 
AvithdraAval of the claim Avas not the giAfing up of an ascertained 
debt.® 

The accounts of a colliery company were made up to 30th 
June. Prom April to July, there had been a coal strike involv- 


(1) XJijreported. 

(2) 12 Tax Cases 773. 

(3) '12 Tax Cases 813. ^ 

(4) 12 Tax Cases 827. 

(5) ford f Co. y. Ccmmioiwnert of I^nd Mevcnue, 12 Tax Cases 997. 

1—78 
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ing cessation of work. Substantial expenditure on repairs and 
reconditioning had become necessary as a consequence of such 
cessation, and the expenditure was incurred after July, though 
it was known in June when the accounts were closed that such 
expenditure was necessary. Provision was made out of the profits 
of the period ending 30th June in order to meet this expenditure 
later on, and it was held by the House of Lords that this provision 
could not be deducted from the profits of the period ending 30th 
June for Excess Profits Duty purposes.^ 

Per Lord Sumner . — “It seems to me like saying that a man is 
entitled to charge for supper in his expenses for Sunday night because, 
though he went supperless to bed, he orders something extra for his break- 
fast on Monday morning.” (ihid). 

Method of Converting the net profits of sterling Companies into rupees 

for the purposes of income-tax — 

Where the business of a sterling company is transacted 
entirely in India, there is no need for the Income-tax Officer to 
look at the sterling accounts, as he can get a record, and ask for 
a return of the transactions in rupees. He should act in %e same 
way in cases where the profits of the Indian branch of a company 
operating in other countries can be separately ascertained. In 
the ease of a company operating through local branches in differ- 
ent eounti'ies \vhere the profits of the Indian branches cannot be 
ascertained separately but have to be deduced from the total 
sterling profits of the company from all its operations, the net 
profits of the company for the purposes of assessment to Indian 
income-tax should- be converted into rupees at the rate of ex- 
change ruling on the last day of the year to which the account 
relates unless the Income-tax Ofiicer is able, by an examination 
of the accounts, to ascertain the average rate of remittances 
throughout the year and to deduce from that the rupee figure of 
profits. {Income-tax Manual, para. 47.) 

Exemptions of a 1 4. (l) The tax shall Hot be payable 

general nature. Essesscc inrespcct of any suiii which 

he receives as a member of a Hindu undivided fa,mily. 

(2) The tax shall not be payable by an assessee in 


(1) of Inland Bevenm, 7 A.T.C. 48. 
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{a) any sum which he receives by way of dividend 
as a shareholder in a company where the profits or gains 
of the company have been assessed to income-tax ; or 

(i) such an amount of the profits or gains of any 
firm which have been assessed to income-tax as is pro- 
portionate to his share in the firm at the time of such 
assessment. 

History — 

Section 5 (1) (/) of the 1886 Act was as below; — 

“Nothing. . . . shall render liable to the tax .... any. 

income which a person enjoys as a member of a company or of 
a firm or a Hindu undivided family where the company or the 
firm or the family is liable to the tax.” 

As the Schedules in that Act were, so to speak, water- 
tight, such income was neither taxed nor taken into account in 
fixing the rate of tax of the assessee. 

In the 1918 Act, all these items were excluded in comput- 
ing the taxable income of the assessee [see section 12 (1)], but 
they were taken into account in fixing his ‘total income,’ i.e., the 
rate of tax (section 13). 

In the present Act, two changes have been made: — 

(1) Income from a Hindu undivided family is excluded 
from ‘total income’, i.e., the position before 1918 has been 
I’ostored. 

(2) The words “is liable to the tax” have been changed 
to “have been assessed to tax”. This ensures that the tax has 
been or will be actually levied, and thus safeguards the interests 
of the Crown. 

The words “at the time of such assessment” were added 
by section 3 of Act III of 1928. The words were inserted in 
order to clarify the meaning. See notes under section 26. 

References — ' 

As to what is a Hindu undivided family, see section 2 (9) ; 
as to a Company, see section 2 (6) ; and as to a firm, see section 2 
(14) and (16). 
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Taxable income — 

The Act of 1918 (Section 12) had different definition of 
“taxable income”. The expression meant the income assessed 
directly on the assessee, that is, his income from sources other 
than the dividends of a company or share in the profits of a firm, 
or of a Hindu undivided family so that an assessee who had in- 
come either from a Hindu joint family or a firm or from a 
company, and had in addition other income which was assessed 
to income-tax directly on him, paid no income-tax on that other 
income unless it was in excess of Rs. 2,000, while per contra he 
got no deduction on account of insurance premia set against the 
income that he derived from a company or firm. Sections 2 
(15), 3 and 14 to 16 of the new Act (read with the Finance Act) 
provide that the “total income” of an assessee shall determine 
his liability to the tax as well as the rate at which the tax shall 
be assessed on every portion of that income, and also permit the 
deduction on account of insurance premia in the case of all in- 
come taxed from whatever source derived. 

Under section 14 of the Act of 1918, it was the aggregate 
amount chargeable under each head that determined the “taxable 
income”, so that, where a person carried on a trade or profession, 
and also had income from house property, if he had actually in- 
curred a loss in the trade, the figure adopted under that head, in 
arriving at the aggregate amount of income chargeable to income- 
tax, w^as nil, and not a minus sum. Section 24 of the new Act 
makes provision for the setting off of a loss under one head of 
income against profits under another. But the allowances made in 
respect of house property are restricted to the annual value of iti- 
come from property, which therefore, can never be a minus sum. 
The income from salaries or securities also cannot be a minus 
sum. 

Hindu Undivided Family — Taxation of — 

Under the 1886 Act, a Hindu undivided family was taxed as 
such, and under section 5 (/) of that Act, the individual members 
were exempted from tax in respect of the income distributed by 
the Hindu undivided family. In the 1918 Act also, the Hindu un- 
divided family was taxed as such, and the individual members 
were exempted from taxation of their share of the income, but 
such share was taken into account in determining their rate of tax. 
As regards the present position, a Hindu undivided family is 
treated as a separate entity for income-tax purposes. It is taxed 
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like an individual at a graded scale, according to its total in- 
come, and no account is taken of liow that income is distributed 
amongst the individual members, when such individual members 
are assessed to income-tax or super-tax in respect of their 
separate income. This applies even in cases where the amount 
of the income of the Hindu undivided family is less than Es. 2,000, 
and is, therefore, not liable to taxation in the hands of the 
manager of the family. The same remarks apply to super-tax. 

The taxation of the income of a Hindu undivided family 
thus differs from the taxation of the income of an unregistered 
firm since, where the profits of an unregistered firm are not 
liable to taxation in the hands of the firm, such profits are taxed 
in the hands of the individual partners, both for the purposes of 
income-tax [section 14 (2) (b) and section 16 (1)] and of super-tax 
(section 55 proviso) ; and where the profits are taxed in the hands 
of the unregistered firm, the share of such profits of each partner 
is included in his ‘total income’ for the purpose of determining 
the rate at which he shall pay income-tax on his other income 
[section 16 (1)]. Khojas (and Cutehi Memons), not being 
Hindus, joint families composed of such persons are not Hindu 
undivided families for the purposes of the Act. (^Income-tax 
Manual, para. 51). 

It will be noticed that section 14 (1) applies both to in- 
come-tax and super-tax, whereas 14 (2) applies to income-tax 
only — see section 58. 

Assessed to tax — 

Sub-section 2 (a ) — It is not necessary that any tax should 
be payable by the company. What is necessary is that it should 
have been assessed. Even if the company is not liable to pay tax, 
it may be in a position to declare dividends out of reserves, i.e. 
profits taxed in previous years; and the shareholders cannot be 
called on to pay tax on such dividends. 

Sub-section 2 (b ) — This sub-section makes no difference 
between partner's of registered firms and those of unregistered 
firms. 

Taxation of firms — 

While income-tax is leviable on the profits of a registered 
firm at the maximum rate (see Einanee Act), and while under 
section 48 (2) a member of a registered firm is entitled to get a 
refund in eases where the inaximiim rate is greater than the rate 
applicable to his total ineomei, it is desirable that, so far as 
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possible, such refunds should be avoided. Where, therefore, the 
individual partners in a registered firm file their returns of per- 
sonal income at the same time as the return of the income of the 
firm the Income-tax OfiBicer, on being satisfied that the whole of 
the profits of the registered firm are accounted for in these 
personal statements, should charge the partners direct, at the 
rate appropriate to their total income. The liability of the 
registered firm for the tax assessed upon the profits of the firm 
will, however, remain unless and until the tax assessed upon the 
individual partners has been recovered from them. 

In computing the total income of a member of a registered 
firm or unregistered firm for the purposes of income-tax or super- 
tax, there should be included in that total income “ such an 
amount of the profits or gains of the firm as is proportionate 
to his share in the firm.” This particular phraseology has been 
adopted in section 14 (2) (h) and in the proviso to section 55, in 
order to make it clear that it is the proportionate share of a part- 
ner in the whole of the assessable profits of a firm that is to be 
taken into account in determining his total income, and not merely 
the amount that he removes from the possession of the firm. 
Some partnership deeds, for example, provide that the partners 
cannot remove more than a certain proportion of the profits in 
any year, or, again, that a certain proportion of the profits must 
be distributed in charity. It is now made clear in the Act that 
it is the whole of his proportionate share in the total assessable 
profits of the firm that is to be taken into account, and that that 
proportionate share cannot be reduced by any consideration of how 
those profits are utilised. {Income-tax Manual, para. 52). 

See also notes under section 2 (14). 

Dividend — 

‘ ‘ The word carries no spell with it. Applicable to various subjects, 
it is not intelligible without knowing the matter to which it is meant as 
referring” — but its ordinary meaning is share of profits.^ A preference 
dividend is substantially interest, all the more so if it is cumulative {ihicl 
— see Stroud). 

But the Indian Income-tax Act makes no distinction bet- 
ween preference dividends and other dividends. 

^ar^older — 

: V Includes both preference and ordinary as well as deferred 
shareholders. There is no definition of a shareholder in the 

(1) Penry"-v,,.&*lM, 27 P, J, tJh. ' ^ 
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Indian Companies Act, but the definition of a ‘share’ is as 
below:— 

Section 2 (16) — “Share means share in the share capital of the 
company, and includes stock except when a distinction between stock and 
shares is expressed or implied. 

Stock— 

“The difference between stock and shares is that shares are not 
necessarily paid up whereas stock can exist only in the paid up state, 
and that shares cannot be bought or sold in fractions whereas the consoli- 
dated stock of a company can be split up into as many portions as one 
likes and bought or sold in such fractions. Otherwise stock is just like 
shares; it is in fact simply a set of shares put together in a bundle.’’* 

Associations of individuals — 

It will be noticed that section 14 does not apply to profits 
received by a member of an association of individuals not being 
a firm, a Hindu undivided family, or a company. 

Partner’s salaries — 

If a partner in a registered firm draws salary from the 
firm, ‘his share’ ordinarily means his share of profits plus salary. 
See notes on pages 480 et seq. ' 

Allowances — Hindu undivided family — 

The object of this section is to exempt from taxation, in 
the hands of an individual, that which has already been taxed in 
the hands of the joint family as such. If, however, the individual 
receives an income aliunde from property which has not been 
taxed as that of a Hindu joint family, then the provisions of this 
section have no application. Accordingly, in a ease in which a 
j)erson received an allowance from his son out of a property 
which the latter had inherited from his maternal grandfather, it 
was held, that the allowance received by the father was not exempt 
from income-tax. The allowance, of course, was gratuitous and 
the father was not legally or otherwise entitled to it by reason of 
his being a member of the joint family.^ 

Firms — 

In the United Kingdom, firms are not charged with super- 
tax {see section 4 of the English Act). Under Rule 10, Cases I 
and II of Schedule D, the partnership is taxed jointly and in one 
sum, and under sections 14 (3) (c) and 20, the individual partners 

(1) Per Lord Hatherley iwHorriee y. Aulm&r, (1875 ) 7 H. L. 717. 

(2) Amhiea Prmad Shigh v, CommiHBimer of Jncomf'-ta.r^ 2 I. T. (I 92 j 5 
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can get relief based on the proportion according to their shares 
of the joint income of the partnership. 

Company — Whether agent of shareholder — 

Both in India and in England, it is the company, by its 
proper officer, that has to make the return of the profits of the 
company. It is the company which is assessed on these profits, 
and is obliged to pay, and actually pays, on these profits. What 
the shareholder gets is the balance of the profits after the tax 
has been paid by the company. But in the United Kindom there 
is an express provision authorizing the company at its option to 
deduct tax from dividends paid (Rule 20, General Rules). There 
is no clear provision corresponding to section 14 of the Indian 
Act exempting the dividend from further taxation in the hands 
of the shareholder. 

In the Ashton, Gas Company Case^ in which the question 
was whether a maximum rate of dividend which had been fixed 
by the ArtieieSj, involved the inclusion of tax or its exclusion, and 
the question of agency betw^een the company and the shareholder 
was raised only incidentally, it was argued for the company that 
a company is taxed in its own person and not as agent for share- 
holder. Therefore, the tax is a charge on the profits, before the 
time comes for distribution to shareholders. Hence income-tax 
should be deducted before profits are distributed. Incidentally, 
however, the theory of ‘agency’ was formulated. 

Per Buehley, J . — “The profits are not arrived at after deducting 
income-tax. The income-tax is part of the profits, viz., such part as the 
Revenue is entitled to take out of the profits. A sum which is an expense, 
which must be borne, whether profits are earned or not, may no doubt 
be deducted before arriving at profit. But a proportionate part of the 
profits payable to the Revenue is not a deduction before arriving at, but 
a part of, the profits themselves.” 

But Per L. J. Bomer in the Court of Appeal. — “. ... if the 
profits, .... after deducting the income-tax have subsequently to' 
be distributed amongst the members of the company, that income-tax is 
not again payable by the members so far as they receive their share of the 
profits, because the income-tax is to be taken as having been paid out of 

their profits and on their behalf Out of these profits, income- 

tax would have been payable directly by the shareholders if it had not 
been paid by the Company. As a matter of fact, it has been paid by the 
Company, and, therefo.re, in that respeot, the shareholders are free from 
the obligation of paying the ineqme-tax because they have already received 
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a portion of their profits by reason of the payment of the income-tax in 
respect of those profits by the Company generally.” 

Per Halshury, L. C . — “But there is a somewhat clifBeult and com- 
plex machinery which makes the officers of the company officers of the 
Pinanec Department of the Government for the purpose of collecting the 
tax. Well, let us suppose that we get rid of the machinery altogether, 
and that the company are relieved from the necessity of collecting the 
tax for the Government ” 

In Mylam v. Market Harlorough Advertiser Company,^ in 
which the company claimed relief from income-tax on the ground 
that its income did not exceed £160, the minimum taxable limit in 
England, the judgment incidentally supported this theory of 
agency. Similar vietvs were expressed by Swinfen Eady and 
Scrutton, L. JJ., in Brooks v. Commissioners of Inland Revenue? 
In Pnrdie v. however, in which a married woman living with 
her husband, who earned some dividends from companies, claimed 
a refund of the tax paid by the companies on the ground that she 
was not separately chargeable to income-tax, Eowlatt, J. said as 
below ; — 

“The company .... is assessed and pays the tax. There 
is, strictly speaking, no tax on dividends at all, the company has to pay 
income-tax on its profits as a company, and having paid the income-tax, 
the effect is that there is less to divide among the shareholders. Some- 
times, a company declares what it calls a dividend ‘free of income-tax’, 
which means that, having paid income-tax, the dividend paid is less, be- 
cause there is less to divide. Sometimes it declares a dividend which it 
does not call free of income-tax, and then it deducts a certain percentage 
from the dividend, stating that it is for income-tax. The real effect of 
the latter course is, not that the company has declared a dividend of the 
full amount and then deducted income-tax from it, but that it has de- 
clared a dividend of the net amount, and told the shareholders that it 
would have been so much more for the fact that the profits of the com- 
pany were charged with income-tax before the dividend was made. Strict- 
ly speaking, therefore, the suppliant has not been charged with income- 
tax at all in i*espeet of her dividends.” 

But this reasoning of Eowlatt, J.’s was questioned in. 
Brooke v. Commissioners of Inland Revenue‘s as being inconsistent 
with the decision in the Ashton Oas Company ease cited above. 
See the judgments of Atkin, J. and Scrutton, L. J. 

The question was again discussed in Scottish Union and 
National Insurance Company v, New Zealand and Australian 

(1) 5 Tax CaseSj 95. ■ ' ^ , y . ” . - 

(2) 7 Tax €ase» 

(3) (1914) 3 K/B. 112. 

(4) 7 Tax Cases 261. 

I— 79 
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Oompany ill whicli case it was held that preference shareholders 
have no claim to relief from Double Income-tax Relief granted to a 
company.^ 

Per Yiscouni Haldane . — ''No doubt the respondent company paid 
Income-tax on the profits out of the residue of which the preference dm. 
dends have been paid. But that did not diminish the income of the ap- 
pellants. They neither paid the tax themselves nor were indirectly subs- 
cribers to it in any way. It is the ordinary shareholders alone who have 
lost by it; . . . . I think that as against the ordinary shareholders, 
the appellants (preference shax’eholders) have no title.’’ 

Per Viscount Finlay . — "The sums repaid by the Commissioners 
go into the assets of the company, and will fall into the dividend payable 
to the ordinary shareholders, whose dividends would otherwise have been 
diminished by the whole amount of the disbursements for the colonial 
income-tax.” 

Per Viseoimt Cave . — " The purpose is to give some relief to the 
tax-payer who has paid both British and Colonial income-tax on the 

same income. Here the double tax has been paid by the ordinary share- 

holders, and no part of it has fallen on the preference shareholders.” 

Per Lord Shaw of Dunfermline . — " (To argue) that the payment 
of Income-tax made by the company in the Colonies, was a payment made 
on behalf of individual shareholders and as their agent, is totally inad- 
missible. In the same sense, it might be said that each individual share- 
holder was the principal in a transaction of paying the salary of every 
colonial servant of the company, and that the company itself in its 
corporate capacity was the mere agent or hand of the individual share- 
holder. It is further totally inadmissible to say that the individual share- 
holder has a right to an aliquot portion of the profits earned upon the 
transactions in the Colonies, etc. . . . Once the Company has been 

granted I'elief, the relief against double payment becomes completely 

operative. The taxing authority has made the proper allowance. After 
that, the whole question is not one for the taxing authority, but is one 
inter Joeios, that is to say, is one of distribution among the shareholders. 
That distribution is governed by the Articles of Association of the 
Company ”. 

The particular decision in this case as to the claim to Double 
Income-tax relief is obsolete in view of S. 27 (5) of the British 
Finance Act of 1920, but the general principles as to 'agency^ for- 
mulated by the House of Lords are unaffected. 

See also In re Gmm Settlement? Eowlatt, J/s view iu 
Purdie v. Bex has been followed in BloWs case (8 Tax Oases 
101) which went up to the House of Lords. In that ease the ques- 
tion arose, in another connection, viz., how far bonus shares are 

(1) 1;A. C» South African Breweries. (1918) 2 Cli. 

233 was oveiriaM. \ ^ 

(2) y 
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income. Tlie right of a shareholder to obtain a dividend had also 
to be discussed, which necessarily involved an examination of the 
general relationship between a company and the shareholder. 

Per Eowlatt, J , — ‘‘ No individual corporator or sliareliolder, either 
by the formality of a separate assessment or without such formality, can 
treat himself as having been individually taxed upon a proportion of 
the total collective gains corresponding to his own interest in the corpo- 
rate concern, and he cannot, therefore, get allowed to him by exemption 
or return the tax paid by the corporation in respect of such proportion. 
There is no special direction for the calculation of the individual income 
of a corporator or shareholder. It is clear, however, that it is to be mea- 
sured by his dividends. The only way that he can make the provision 
for exemption apply to his case is by bringing in his dividends among 
his ‘ particular sources of income’ under Section 164, and then, treating 
them as diminished by the collective tax in the way already described, 
obtain a refund under Section 165 as a person who ‘ has been charged 
to and has paid’ duty 'by way of deduction from any rent, annuity, 
or other annual payment ’ ”. 

Per Warrington^ L. J , — "The scheme of the Income-tax Acts 
with regard to companies and their shareholders is that the company is 
assessed on the total amount of its profits , , . , For the purpose of 

exemption or abatement the claimant is required to make a declaration 
in the prescinbed form of, amongst other things, the particular sources 
from which his income is derived and the particular amount arising from 
each such source. The form is prescribed by Section 190, Schedule (G), 
Rule XVII. The material portion is the second paragraph, ‘Decla- 
ration of the amount of rents, interests, annuities, or other annual pay- 
ments, for which the party is liable to' allow and deduct the duty.’ ” 

Per Lord Cave, — "Plainly, a company paying income-tax on its pro- 
fits does not pay it as agent for its shareholders. It pays as a tax-payer, 
and if no dividend is declared, the shareholders have no direct concern in 
the payment. If a dividend is declared, the company is entitled to deduct 
from such dividend a proportionate part of the amount of the tax pre- 
viously paid by the company j and, in that ease, the payment by the com- 
pany operates in relief of the shareholder. But no agency, pimperly so 
called, is involved.”^ 

Lord Cavers dictum bas been followed in two subsequent 
cases — See Per Younger, L. J. in Bradbury v. English Sewing 
Cotton Company,^ and the same Lord Justice in Sheldrick v. 
South African Brewery, Limited.^ 

Per Eowlatt, J. in Biison v. Phillips , — " Here is the old fallacy. 
He is not taxed on his dividends. The Companies are taxed on their 

(1) Commissioners of Inland Bevenm v. John Blott and S. I. Greenwood, 8 

Tax Cases' 136. ■ ■ ■/ 

(2) 8 Tax Cases 481; (1«22) 2 K, B. 869. 

(8) (1923) 1 K. B. 191, ^ ; 
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profits, not as Ms agents (as has been loosely said) though at his ulti- 
mate expense. There is no provision for the return of any of this tax 
to the shareholder save in the process of giving effect to deduction and 
reliefs.”^ 

Company— When agent of shareholder— 

All these decisions, however, do not prevent a company, 
as a corporate entity, from acting as the agent of an individual, 
who may be a shareholder, and really carrying on his business,*^ 
but as regards dividends and the tax on them the position is un- 
affected by such agency so long as the agency is not a ‘ sham’. The 
company as such, that is, as a separate legal entity, will pay 
tax on its own profits, and the shareholder will get relief under 
sections 14 and 48. As regards bogus companies see notes un- 
der sections 2 (6) and 3. 

Super-tax — Paid by company— 

“ There is nothing in the Act from which it can be inferred that 
in computing the taxable income of individuals or Hindu undivided 
families for the purpose of super-tax, dividends upon which super-tax has 
been paid by the Company should be deducted. By section 16, in com- 
puting the total income, the dividends payable to an assessee and a 
shareholder in a company are included. But, although by section 14, 
where the profits of the Company itself have been assessed to income- 
tax, the shareholder is exempt from paying a second income-tax upon 
the amount of dividends received by him and already taxed the 
income of the Company, no such exemption is provided in the ease of 
super-tax. On the contrary section 58 which applies the other provi- 
sions of the Act, as far as may be to the assessment of super-tax, ex- 
pressly excludes the operation of section 14. It is clear, therefore, that 
the intention of the legislature was to charge super-tax upon the income 
of companies as well as upon the income of individual shareholders, 
including in the income of the latter the dividends received from the 
Company, although they had already been charged to super-tax at the 
flat rate of 1 anna. It was contended that the Company was the agent 
of the assessee for the purpose of paying tax, and that credit should 
be given for the amount paid by the Company on the dividends received, 
but although this may be true in the case of income-tax, it is clear, by the 
sections already referred to, that super-tax must be separately paid on 
the profits of a Company by the Company itself at the smaller rate, and 
by the shareholder on the dividends received by him out of those profits 
as part of his income, the rate payable by him being on a sliding scale 
according to the amount of his total income. It follows that no exemption 
can be claimed by the assessee from the payment of super-tax in respect 
to the dividends received by him.® 

'(1) '-'‘'V ■ -."V- ^ ^ 

(2) Commimmers of Inhmd Mevenm r. Sansom, S Tax Cases 20. 

(3) Per Dawsiw. Miller, 0. S. ia Maharaja of Vtirhhanga v. Commissioner of 
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It is submitted that the words “ although this may be 
true in the case of income-tax” are not correct except in the limited 
sense already indicated. If they mean that the company is the 
agent of the shareholder beyond the strictly limited provisions 
of sections 14 and 48, the view is open to question ; but if all that 
they mean is that credit should be given for the amount paid by 
the company on the dividends received, the words merely ex- 
plain the provisions of sections 14 and 48. 

Preference holders— Position of — 

In PurushoUamdas Harlcishandas v. C. I. Spinning 
Company^ it was decided that as between preference and ordi- 
nary shareholders, the former are not entitled to have their pre- 
ference dividends paid free of income-tax in the absence of 
express words to that effect in the contract regulating the rights 
of the parties. 

1 S. (l) The tax shall not be payable by an assessee 
in respect of any sums paid by him to 
cafir!rrfri^srr”«T,o?s* cffcct utt insuraucc of his own life or on 

case 01 1 le iHSi ranees. 

the life of his wife, or in respect of a 
contract for a deferred annuity on his own life or on the 
life of his wife, or as a contribution to any Provident 
Fund to which the Provident Funds Act, 1897,® applies. 

(2) Where the assessee is a Hindu undivided family, 
there shall be exempted under sub-section (l) any sums 
paid to effect an insurance on the life of any male mem- 
ber of the family or of the wife of any such member. 

(3) The aggregate of any sums exempted under this 
section shall not, together with any sums exempted under 
the proviso to sub-section (1) of section 7, exceed one- 
fifth of the total income of the assessee. 

History- 

Prior to 1918, this exemption I'ested upon a Notibcatioii 
under the 1886 Act. 

(1) 42 Bom. 579; I I. T. 0. 11. 

(2) IX of 1897; See now Act XIX of 1925. 

(3) Tlio words to any Providioiit Fuud which complies with the provisions 
of the Provident Insurance Societies Act 1912 or has been exempted from the 
provisions of that Aet'^ .omitted hy S. S of Act XI of 1924. 
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Under the 1918 Act, the one-sixth was calculated on the 
* chargeable incoine’ and not on the total income. 

As regards the omissioji (in 1924) of the reference to 
funds under the Provident Insurance Societies Act, 1912, see 
notes under section 4 (3), (iv). 

Single premiums — Insurance of husband’s life, etc. 

The sums paid need not be annual or periodical payments. 
(In this respect the United Kingdom laAV was different till re- 
cently). A single payment for an insurance policy is eligible for 
the exemption, but the allowance is subject to the maximum limit 
of one-sixth of the ‘total income.’ The assessee need not be an 
adult, nor his wife. In cases in which the assessee is the wife, 
no allowance can evidently be claimed on an insurance on the 
husband’s life. No allowance can be claimed on insurances on 
the life of children or other relations. Also, in the case of a 
Hindu undivided family the insurance need not be on the life of 
adult male members or of adult wives of members. Quaere : How 
should a matriarchal family, as in Malabar, be dealt with? 

Exemptions on account of life insurance — 

Under the provisions of section 7 (1) proviso and section 
15, an abatement of income-tax is given, after the assessment of 
the tax has taken place, on such portion of an assessee ’s income 
as may have been — 

(i) deducted from his salary, under the authority, and 
with the permission, of the Government, for the purpose of secur- 
ing a deferred annuity to him, or making provision for his wife or 
children (section 7 (1) proviso); 

(ii) paid by him to an Insurance Company in respect of an 
insurance or deferred annuitj'" oji his own life or on the life of his 
wife; or 

(ni) paid by him as a contribution to any of the provident 
funds mentioned in paragraph 18: 

Provided that the total amount on w^hich an abatement will 
be permitted under this provision may not exceed one-sixth of the 
total income of the assessee. 

Contributions to the Widows, Orphans and Old Age Contri- 
butory Pension Fund, 1925, are exempt from income-tax since they 
are deducted under the authority of Government from the salaries 
of the soldiers concerned for the purpose of securing to them a 
deferred annuity and of making provision for their wives and 
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Out of the premia paid in respect of a policy that covers the 
risks of sickness and accidental injury and also the risk of death, 
only so much as is attributable to the risk of death (from whatso- 
ever cause) is admissible as deduction from the income liable to 
tax. The portion of the premia so attributable should be settled 
in consultation with the Insurance Company concerned, whose for- 
mula should be accepted unless there appears to be some strong 
ground for modifying it. 

No rebate of income-tax is allowed on any sum withdrawn 
by an assessee from his Provident B''und in order to pay his 
life insurance premium. 

Eel)ate of income-tax in respect of a premium paid on 
account of life insurance is admissible to a partner of a registered 
firm individually whose income is taxed at source, in addition to 
the refund of tax to which he may be entitled under section 48. 

It is to be particularly noted that the insurances in respect 
of which this concession is granted are insurances on the life of 
the assessee himself or of his wife, and not any other form of 
insurance whatsoever. The solitary exception is in the case of a 
Hindu undivided family in the ease of which insurances are per- 
missible on the life of any male member of the family or of the 
wife of such member, and not merely on the life of the head 
or manager of the family. 

For the purpose of an abatement claimed by an assessee 
under this section, insurance premia payable in steiding should 
be converted at the rate of exchange in force on the day on which 
the premium payment was made, in cases where the assessee is 
unable to state the actual cost of remittance. 

A claim for abatement under this section must, if the pay- 
ment is made otherwise than by a deduction from salaiy, be 
supported either — 

(a) by the original receipt of the Insurance Company or 

fund ; 

(b) where the claim is made by a servant of the Govern- 
ment or of a local authority, by a copy of the original receipt 
presented along with the original to the officer who jiays the 
salary and attested by that officer who should, after such attesta- 
tion, return the original with a note endorsed upon it that it has 
been produced and allowed for, a copy* being attached to the bills 
sent with the list of paymeQtsj or 
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(c) by a duplicate receipt or certificate of payment given 
by the Insurance Company or provident fund, provided a certi- 
ficate is given that the original receipt is lost or is not forthcoming. 

Where the Income-tax Officer is satisfied that none of the 
above prescribed documents can be produced without an amount 
of delay, expense or inconvenience, which, under the circumstan- 
ces of the case, would be unreasonable, he may accept such other 
proof of payment of the premium as he may deem sufficient. 

Abatement on account of insurance may be given effect to 
by the person deducting income-tax from salary at the time of 
payment under section 18 (2). 

Where the payment on account of insurance premia, etc., 
is not claimed at the time when tax is deducted from salary, it 
may be claimed in the assessment and in the return given by the 
assessee, under section 22 (2). 

While, strictly speaking, abatements on account of insur- 
ance premia should only be made in assessing the income of the 
year in which the premia were paid, the rigid enforcement of this 
interpretation is likely to cause considerable inconvenience to 
assessees who desire that the abatement should be given effect 
to when tax is deducted from their monthly salary, particularly 
in eases where the premia have been paid to foreign companies 
towards the end of a financial year and the receipts for the premia 
are not forthcoming until the following financial year. In such 
cases, abatements of insurance premia may be allowed by officers 
responsible for deducting income-tax from salaries under section 
18 (2) at the time of payment of the salary, provided that the 
premia iii respect of which abatement is claimed have been paid 
within six calendar months ending with the close of the month for 
which the salary is dravni. 

While the officers responsible for deducting income-tax at the 
source, under section 18 (2) of the Act, should allow an abatement 
where claimed, they need not carry out a check to see whether the 
abatement claimed under this section exceeds one-sixth of the 
salary of the officers concerned. This can be looked after by the 
Income-tax Officer to whom returns are furnished under section 
21.: The deducting authority should, however, see that claims 
for such abatements are made within the period prescribed. 

It is to be particularly noted that this abatement does 
not apply to sui)er-tax, seeto 15: made inapplicable to 

super-tax by sectip© 58, 
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“Paid by him” — 

There is no definition of the word ‘paid’, but the provisions 
of section 13 will evidently govern this section if the assessee is 
assessed under sections 10 to 12. But this mil not allow an 
assessee to treat premiums as ‘paid’ in those cases in which pre- 
miums are adjusted by the insurance company out of sums at 
credit of the assessee, e.g., bonuses on policies or loans granted.^ 

Firms, Companies, etc. — 

The relief can be allowed only to individuals and to Hindu 
undivided families. It cannot be allowed to firms, companies or 
other associations of individuals. In regard to the latter 
feature, the law is the same as in the United Kingdom— See 
Curtis V. Old Monldand Conservative Association^ in which the 
point was whether the Association was exempt because of its 
income falling below £160, and it was held that no kind of relief 
(which includes relief on account of insurance premia) was ad- 
missible to persons other than individuals. A similar decision 
in regard to a company is Mglam v. Market Harhorough Adver- 
tiser Compang, Ltd? 

But see notes under section 10 regarding the insurance 
on the life of partners, employees, etc.; and notes infra, as regards 
the position of partners of firms. 

Endowment policies — 

‘Endowment’ policies are policies on the ‘life’ of a per- 
son.’* Similarly, no doubt, are the various recent day developments 
of endowment policies, e.g., guaranteed option policies, double 
endowment policies, etc., but not policies that are known in the 
Insurance world as “pure endowments”, that is, contracts which 
provide for the payment of fixed sums at fixed dates, death not 
being one of the conlingencies provided against by the policy.** 

Per Lord Justice BucMey.—Atext I come to a consideration, — of 
the true meaning of the woixls “ insurance on his life ”. There would, 
to my mind, be a .significant difference if the preposition ivei’e “of” and 
not “on”. I can quite agree that if you speak of “ insurance of the 
life”, that, as a matter of English, may mean a guarantee of a sum to 
be paid if the life ceases to exist, — if the life drops. That w-ould be an 
insurance “ of ” it. The insurance “ on ” it is, to my mind, a different 
thing. It seems to me that means the insurance of a sum dependent upon 

(1) See Hunter v. jB., 5 Tax Cases 13. . 

(2) 0 Tax Cases 189. 

(3) 5 Tax Cases 96. , 

(4) GoulA V. OurtU, 6, Tax Cases 893. 

(5) Joseph V. Law Integrity Inmrmm Co., (IMt) 2 Cli. 581, aad In re National 
Standard Mfe Assuranoo Corpordtim, (1918) 1 C3i. 427, 

I— -80 'Tv,- ' 
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it. The thing mentioned now becomes a contingency upon which the | 

insurance is to be paid. The contingency is death or no death— death ' 

or life— and an insurance “ on ” life, in that sense, is an insurance of a | 

sum payable or not payable according as the contingency of life or 
death is answered one way or the other. Regarded thus, it is quite plain 
that, an insurance “ on ” life includes, at a date, as an obligation to pay 
a sum of money, if life ceases, at sueh time as it should happen to cease. 

The words, I think, include an insurance “ on ” life, in the sense of an | 

obligation to pay a sum of money on an evexit dependent upon the | 

contingency of human life. If that be sound, of course it follows that i 

the whole of this premium is deductible, because this is altogether an j 

insurance “on” life.^ I 

Accident, etc. — Policies — 

A policy which does not insure against death cannot be 
a policy of insurance on life; but if death is any one of the i 

various contingencies provided in the policies, the assessee is , 

clearly entitled to deduct that portion of the premium which re- | 

presents the death risk. 

I 

United Kingdom law — j 

The law in the United Kingdom is different in several 
respects. Till 1920, when the law was altered at the instance 
of the Royal Commission, it was necessary that the payment 
should be an ‘annual’ payment. A ‘single’ premium paid for 
a policy could not be allowed exemption as it could in India.^ 

Also the contract should be — 

“ with any insurance company legally established in the United 
Kingdom or in any British possession lawfully carrying on business in the 
deferred annuity with the National Debt Commissioners.” Section 32 
Act of 1918. 


In India, there are no such restrictions, and it does not 
matter where the company carries on business. In the United 
Kingdom, the allowance made cannot exceed 7 per cent, of the 
capital sum assured and payable at death or £100 per annum; 
and the rate of rebate on policies insured after June 1916 is 
restricted to a certain maximum rate. And there are various 
special provisions about ‘war insurance premiums.’ Needless 
to say, the problem of the Hindu undivided family is absent in 
the United Kingdom. 

Partners of firms — 

The exemption on account of life insurance premia can 
evidently he claimed by a partner of a registered firm in addition 

(1)' OmriiB, 6 Tax Cas€^’ 29S at S09* ' ' ' ' ' ' ^ ~ 

($) See f Tax. Oases 3.70/ . - ; - ■ ’ ' 
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to the refund of tax admissible to him under section 48. Simi- 
larly in the case of a person whose income is from dividends. 
'The contrary view, however, is arguable, on the ground that it 
is the firm or the company that is taxed and not the partner or 
shareholder, and that, inasmuch as he has not paid any tax him- 
self, he is not entitled to any exemption. But the argument 
would not stand because, (1) section 48 recognizes to some 
extent that the tax is paid on behalf of the shareholder or partner, 
and (2) whether the tax is paid by the shareholder or partner him- 
self or not, the dividends or profits form part of his ‘total income’ 
as it cannot be denied that he receives them from the company 
or firm, and all that section 15 (3) requires is that the exemptions 
may not exceed one-sixth of the assessee’s ‘total income’. The 
section does not require that the assessee should have been direct- 
ly taxed on the income. 

Insurance— Joint lives— 

Two persons who were joint Directors in a company took 
out an insurance policy on their lives jointly, each of them agree- 
ing to pay half of the premium. A trustee was responsible for 
collecting the premiums from these two persons and paying them 
over to the insurance company ; and in the event of the death of 
either of the Directors the capital sum payable under the insur- 
ance policy was to be paid to the trustee. JTeZd, that the insur- 
ance premia paid by the Directors could not be deducted from 
their remuneration as Directors as premia paid on insurance on 
their lives. 

Per Bowlatt, J. — Mr. Wilson has not made an insurance at all. 

He has made an insurance jointly with another person That 

is not an insurance by him Prima facie, a contract by the 

two jointly is not describable as a contract by one of them only. Secondly, 
it is not on his life, it is on the joint lives It is not an insur- 

ance on his life, accurately speaking, at all, nor has he paid the premium 
for any such insurance.”^ 

This decision, however, will not preclude an allowance, if 
the insurance is made jointly on the lives of a husband and wife 
or of two or more male members of a Hindu undivided family, 
though there is no clear provision in terms, in the section per- 
mitting such allowances. It would seem, however, an inevitable 
corollary from the section that if premia paid on the separate 
lives of a husband or wife or individual male members of a Hindu 
undivided family can be allowed, premia paid on insurance 
policies taken , out on their, joint lives should also be allowed. 

(1) JTifeon V. 8inp3m, 10 Tax (Jases 753. 
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1 G. (l) In computing the total income of an as- 
sessee sums exempted under the proviso 


Excmpt'on and ex- • / N • ^ 

elusions in determia- tO Sllb-S6Ction (1) of SCCtlOll 7, tllC pFO- 

ing the total income. . g 


visos to section 8, sub-section (2) of 
section 14 and section 15, shall be included. 

(2) For the purposes of sub-section (1), any sum 
mentioned in clause (a) of sub-section (2) of section 14 
shall be increa.sed by the amount of Income-tax payable 
by the company in respect of the dividend received. 


Tax deducted or collected at source to be included in total income— 

Section 16 (2), {which provides that the amount received 
by a shareholder in a company by way of dividend shall be in- 
creased by the amount of income-tax payable by the company in 
respect of the dividend received) and section 18 (4), (which pro- 
vides that, where income-tax is deducted at the source from 
salaries and interest on securities, the tax so deducted shall, for 
the purposes of computing the income of an assessee, be deemed 
to be income received) have been inserted in order to make it 
clear that in the eases of taxation at the source and of the deduc- 
tion of tax at the source, it is the gross amount of the income 
(i.e., including the tax deducted), which is to be taken into account 
in determining the rate at which an assessee shall be liable to 
income-tax on the rest of his income and also his income for 
liability to super-tax. {Income-tax Manual, para. 54.) 

Change of Partnership — 

As regards Hotal income’ when there is a change of part- 
nership in a firm, see section 26. 




Payable — 

It is not necessary that the company should actually pay 
tax on the profits. Cases can arise in which a company declares 
dividends without itself paying any tax. 

The method of ‘grossing up’ dividends is as follows. 
With income-tax at a maximum rate of 18 pies in the rupee, for 
every 14i annas of net dividend received by the shareholder, his 
total income is computed to be one rupee. 

Scope of j3e(Aion-r- 

, This section is of importance because ‘total income’ not 
only d-eterimneo thodmlahty to but the rate of tax payable 
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by an assessee. Total income does not inelnde income which 
under the charging sections (4 and 6) is not liable to tax. That 
is to say, none of the items exempted, e.g., agricultural income, 
casual receipts not connected with business, etc., can be taken 
into account. Total income is not the same as taxable income 
or income on which tax is i)ayable by the assessee directly. Tax- 
able income had a different meaning in the 1918 Act (see notes 
under section 14). 

‘Total income’ includes income in respect of which tax 
has been paid at source or by others. It includes— 

(1) items exempted from tax under section 7 (1), i.e., 
deductions under the authority of Government for securing the 
assessee a deferred annuity or provision for his mfe hnd 
children ; 

(2) the interest on tax-free securities (proviso to section 

8 ); 

(3) the dividends received from companies which have 
been assessed [see section 14 (2) (a)]; 

(4) share of profits in a firm assessed to tax [see section 

14 (2) (b)] ; 

(5) tax payable on (3) and (4) — (at the rate of 1| annas per 
every 14| annas of (3) and (4), assuming the maximum rate of 
tax to be 1| annas in the rupee, and assuming that the unregister- 
ed firm is liable to the maximum rate) — but not income from a 
Hindu undivided family. In the 1918 Act, income from a Hindu 
undivided family was also taken into account. 

Total income being so determined, the assessee ’s liability to 
tax, and the rate that he should pay are fixed by the Finance Act. 
But he need iiot pay any further tax in respect of income already 
taxed at source. On the other hand, he can get a refund under 
section 48, if eligible in respect of tax deducted at source. 

Rule 19 set out under section 22 lays down the form in 
which details of ‘total income’ should be furnished to the Income- 
tax Officer. 

Special definitions— 

Note that ‘total income’ has been given a different defini- 
tion from that in section 2 (15) for the purpose of section 48, 
and also for the purpose of the Finance Act. 
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1 Y . Where, owing to the fact that the total income 
of any assessee has reached or exceeded 

Eednctlon of tax ^ . i* *,1 • t i_i j. 

when margin above a 3. CCrt3.in lllTlit, ilC IS ll3.blG tO p3.y lIlCOiTlC'* 
certain limit :s small. ' • ^ 4 . !_• i , 

tax or to pay income-tax at a higher rate, 
the amount of income-tax payable by him shall, wheie 
necessary, be reduced so as not to exceed the aggregate 
of the following amounts, namely ; — 

(а) the amount which would have been payable if his 
total income had been a sum less by one rupee than that 
limit, and 

(б) the amount by which his total income exceeds 
that sum. 


Section how to be applied — 

In applying this section difficulty arises from the ambiguity 
of the expression “the tax shall not be payable by the assessee” 
in S. 14 (2) (a) ; Section 8 (Proviso) ; and Section 7 (Proviso). 
This phrase is used in the Act in regard to three entirely distinct 
classes of income. 

(1) Income that is excluded from ‘taxable income’ such as 
interest on tax-free securities, on which the assessee is not even 
taxed indirectly, and deductions for provident funds, etc.; (2) 
Income that is excluded from ‘taxable income’ but on which the 
assessee is indirectly taxed but which does not affect Ms personal 
liability to tax or eligihility for a refund {e.g., a share in an unre- 
gistered firm) ; (3) Income on which the assessee is taxed at source, 
but which affects Ms personal liability to tax or eligibility to re- 
fund, e.g., dividends or a share in a registered firm. 

Class 3 is for all practical purposes on the same footing 
as (a) salaries, or (&) interest on taxed securities though the Act 
does not say that the “tax shall not be payable by the assessee” 
on the two latter classes of income. The only difilerence between 
Class 3 and salaries, etc., is that in the former the tax at source is 
paid by some one else than the assessee. In calculating marginal 
relief under Sec. 17, it is obvious that only income under Classes 
1 and 2 should be deducted from the marginal or subliminal 
income and not Class 3. 

Restriction of income-tax where margin of income above a certain litnit 

. is small-^' v ■ - .v ■ ■ 

Section; the anomaly which previ- 

ously existed where ;^.|i^see >ith an income just in excess of 
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one of the stages in the Finance Act and therefore liable to pay 
income-tax at a higher rate than if his income were just below 
that stage, found himself, after the payment of the tax, worse off 
than he would have been, had his taxable income been below that 
stage. 


Illustration— 


Income. 

Tax payable if section 17 had 
not been passed. 

Tax now payable under 
section 17. 

RS. 

RS. A. 

RS. A. 

*999 

Nil, 

Nil. 

2,000 

52 * 

1 0 

2,020 

52-10 

2 1 -0 

4»999 

110-3 

130-.5 

5 ,ooo 

156-4 

131'3 


The marginal relief allowed under section 17 and the ex- 
emptions referred to in S. 7 (1), Proviso to Ss. 8 and 15 (1) should 
not be regarded as alternatives. The correct method of working 
the two sections concurrently is as illustrated in the following 
example : — 

If a man’s total income is Rs. 5,010 and he pays Bs. 100 
as Insurance premia, the tax he should pay is that on Es. 4,999 
inimis Bs. 100 ('/>. Es. 4,899) at five pies plus Rs. 11. The tax 
payable will be the same if his total income is Rs. 5,010 of which 
Rs. 100 is derived from tax-free securities or from an unregistered 
firm that has been assessed to income-tax, but if the Rs. 100 were 
derived from a registered firm, or from dividends the total tax 
to be suffered would be Rs. 141-3-0 against which credit would 
have to be given for the tax indirectly suffered on the share of 
the firm’s income or the dividend, Rs. 9-6-0 so tliat the net sum 
payaMe would be Rs. 131-13-0. 

The following points should be borne in mind in applying 
section 17 where a portion of the assessee’s income is derived 
from an unregistered firm that has paid income-tax: — 

(i) Income-tax is not “payable” by a partner in a 
firm on his share of the firm’s income. 

(ii) Belief is to be given to an assessee in respect of 
the “income-tax payable by him.” 

{in) Section 17 is to be applied (a) “where necessary,” 
(h) in order to “reduce” the tax, and (c) so that the result of 
an assessee’s total income’s exceeding a sum after which the 
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rate of tax rises, shall not be that the extra tax due to the rise 
in the rate is greater than the excess of the total income over the 
rnflYimuTu sum liable to the lower rate. The section is not to he 
applied where it is not necessary to do so, that is, where the 
result of applying it would not be to reduce the tax. {Income- 
tax Manual, -p&VB.. 55). 

Eff ect of set-off — 

Where an assesses has income from more than one source, 
the ‘total income’ has to be ascertained after ‘set-off’ under 
section 24. Thus, if the assessee has a loss under ‘business’ 
and also ‘income from securities’, he would be taxed on the net 
income after set-off, but would be credited with the tax collected 
at source on the securities less anj^ amounts refunded under 
section 48. 

United Kingdom law — 

There was a corresponding provision in the United King- 
dom law also, but it was repealed in 1920; and a complicated 
system of marginal relief is now given in respect of insurance 
premiums, ‘earned’ income and income of persons over 65 years 
(see section 32 (9) of the 1918 Act, and section 15 of the Finance 
Act of 1925). 

Deductions under section 16 — 

The deductions referred to in section 16 and the marginal 
relief allowed under section 17 should not be regarded as alter- A 
natives. The words “where necessary” in section 17 merely 
refer to the fact that there are zones outside which the appli- 
cation of section 17 will not give any relief. The words ‘the 
amount which would have been payable’ in section 17 (a) must 
be interpreted to mean the amount which would have been paya- 
ble, other things being the same. “Total income” includes the 
amounts deducted in respect of insurance premia, etc., referred 
to in section 16. The proviso to section 7 (1), the provisos to 
section 8, section 14 (2) and section 15 distinctly lay down that 
the assessee shall not pay tax on the sums to which they severally 
refer. There is nothing in section 17 to suggest that this clear 
provision of law is intended to be set aside if relief is given under 
section 17. Moreover, if the theory of alternatives is followed, ^ 
the resnlt will be that a whpse income is within the zone of 

marginal relief and who pays insurance premia, 

may have to pay j|,'^prpportionat% larger tax than a man 
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with ail income just below lls. 5,000 who pays the same amount 
as insurance premia; and this is the very anomaly that section 17 
wa.s intended to remove. 

CHAPTKR IV. 

DeDUCTION.S and A.S.SE.SSMENT. 

1 S. (1) Income-tax shall, unless otberwise prescrib- 

paynient ijy deduc- ed' lu the casc of uiiy security of the 
lion at source. Govemmeiit of India, be leviable in ad- 

vance by deduction at the time of payment in respect of 
income chargeable under the follo^ving• heads : — 

(1) “Salaries ” ; and 

(«') “ Interest on securities, ” 

(2) Any person responsible for paying any income 
chargeable under the head “ Salaries ” shall, at the time 
of payment, deduct income-tax on the amount payable at 
the rate applicable to the estimated income of the assessee 
under this head ; 

Provided that such person may, at the time of mak- 
ing any deduction, increase or reduce the amount to be 
deducted under this sub-section for the purpose of adjust- 
ing any excess or deficiency arising out of any previous 
deduction or failure to deduct. 

^ (2-A) Notwithstanding anything hereinbefore con- 
tained, for the purpose of making the deduction under sub- 
section (2), there shall be included in the amount payable 
any income chargeable under the head “Salaries” which is 
Payable to the assessee out of India by or on behalf of 
Government, and the value in rupees of such income shall 
be calculated at the prescribed rate of exchange. 

(3) The person responsible for paying any income 
chargeable under the head “Interest on securities” shall, 

(1) TIbifi was HAiJ-'crf Att XYl of 

1—81 ^ , 'V-.by ■■ : : ■ ' y;. 
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at the time of payment, deduct income-tax on the amount 
of the interest payable at the maximum rate. 

(4) All sums deducted in accordance with the provi- 
sions of this section shall, for the purpose of computing 
the income of an assessee, be deemed to be income re- 
ceived. 

f5) Any deduction made in accordance with the pro- 
visions of this section shall be treated as a payment of 
income-tax on behalf of the person from whose income 
the deduction was made, or of the owner of the security, 
as the case my be, and credit shall be given to him there- 
for in the assessment, if any, made for the following year 
under this Act : 

Provided that, if such person or such owner obtains, 
in accordance with the provisions of this Act, a refund of 
any portion of the tax so deducted, no credit shall be 
given for the amount of such refund. 

(6) All sums deducted in accordance with the provi- 
sions of this section shall be paid within the prescribed 
time by the person making the deduction to the credit of 
the Government of India, or as the [Central Board of 
Revenue] ^ directs. 

(7) If any such person does not deduct and pay the 
tax as required by this section; he shall, without prejudice 
to any other consequences which he may incur> be deemed 
to be personally in default in respect of the tax. 

(8) The power to levy by deduction under this sec- 
tion shall be without prejudice to any other mode of 
recovery. 

(9) Every person deducting income-tax in accordance 
with the provisions of sub-section (3) shall, at the time of 

r (1) These words were substituted for the words Board of lulaud Beveime^^ by 
S. 4 and Schedule of Act I*? of 1^24, ' • 



payment of interest, furnish to the person to whom the 
interest is paid a certificate to the effect that income-tax 
has been deducted, and specifying the amount so deduct- 
ed, the rate at which the tax has been deducted, and such 
other particulars as may be prescribed. 

Rule 10. All sums deducted in accordance with the 
provisions of section 18 of the Act, shall be paid by the person 
making the deduction, to the credit of the Government of India, 
on the same day as the deduction is made in the case of deduction 
by or on behalf of Government, and within one week from the date 
of such deduction, in all other cases : 

Provided that the Income-tax Officer may, in special cases, 
and with the approval of the Assistant Commissioner, permit a 
local authority, company, public body or association, or a private 
employer to pay the income-tax deducted from salaries quarterly 
on June 15th, September 15th, December 15th, and March 15th. 

Rule 11. In the case of income chargeable under the 
head “Salaries”, where deduction is not made by or on behalf of 
Government, the person paying the salary shall pay to the credit 
of the Government of India by remitting the amount to the In- 
come-tax Officer concerned or to such officer as he may direct, 
and shall send therewith a statement showing the name of the 
employee from whose salary the tax has been deducted, the period 
for which the salary has been paid, the gross amount of the 
salary, the deduction for a provident fund or ihsurance premia, 
and the amount of tax deducted. 

Rule 11-A. The prescribed rate of exchange for the 
calculation of the value in rupees of any income chargeable 
under the head “Salaries” which is payable to the assessee out 
of India by or on behalf of Government, shall be the rate notified 
by the Controller of the Currency in resi)ect of the recovery of 
contributions to the Indian Civil Service Fund for the month in 
which such income is payable. 

Rule 12. In the case of income chargeable under the head 
“Intei’est on securities”, where the dediiction is not made by or 
on behalf of Government, the person responsible for paying the in- 
terest shall pay to the credit of the Government of India by re- 
mitting the amount to the liicome-tax Officer concerned or to 
such officer as he may direct, with a statement showing the 
following particulars : — 



G4,i the. INCOME-TAX act. [S. ig 

(H Description of securities, 

{ii) Niimbers of securities, 

(fit) Dates of securities, 

(iv) Amounts of securities, 

(y) Period for wliieli interest is drawn, 

(vi) Amount of interest, and 

(vii) Amount of tax. 

Eule 13. The certificate to be furnished under section 18 
(9) of the Act by any person paying interest chargeable to in- 
come-tax on any security of the Government of India or of a 
local Government, shall be in the following form 

Draft No.^ — ■ ■ - — 

Certified that Es. being income-tax at the 

rate of — ^pies per rupee has been deducted by draft of this date 

from Rs. — being the amount of interest 

for Rs. 

on 2 for Rs.^ standing in the name 

for Rs. 


of- 


-192 


Superintendent or Prin- 


cipal Officer. 

(To be signed by claimant.) 

1 hereby declare that the securities on which interest as 
above specified has been received were my own property, and 

were in the possession of 

at the time when income-tax was deducted. 

Signature 

Date — — - — ^ — — — 


l\Jj , — The securities to be produced when required in support of anj*' claim. 

Rule 13-A. The certificate to be furnished under 
section 18 (9) of the Act by the person paying any interest 
on debentures or other securities for money issued by or on be- 
half of a local authority or a company, shall be in the following 

: iompany 


' . (1) Tills numlier also ax'Peai'S' iu the iutoi-est cages oa the back of the 
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J. iiereby certify that Es. being' income-tax at the 

We - 

rate of pies per rupee has been deducted from Es. 

being the amount of interest at tlie rale of per cent, per 

due’ on debentures Nos. of Es. 

each of the ■ and that it IiukS been or will, within 

the prescribed period, be paid by JSi.to the Q-overnment of India, 
at 

Principal Officer or Managing Agent. 

192 . 

(To be signed by claimant.) 

I hereby declare that the securities on which interest as 
above specified has been received, were my ovn property and 
were in the possession of 
at the time when income-tax was deducted. 

Signature — 

Date- 

N,B , — The seeiirities to be produced in support of any claim. 

Deduction of tax at source — 

Section 18 of the Act provides for the deduction of tax 
at the source as distinguished from taxation at the source refer- 
red to in paragraph 10. It provides for the tax being deducted 
by the persons I'esponsible for making jjayments of “salaries” 
or “interest on secuiities” before such payments reach the hands 
of the recipients. The tax so deducted is paid over by the per- 
.sous making the deduction to the credit of tlie Government of 
India within the period siiecified in rule 10, along with a state- 
ment giving the details shown in rules 11 and 12. Such deductions 
of income-tax are, under sub-section (5) of section 18, treated 
as payments of income-tax on behalf of the persons from whose 
income or interest the deduction was made, and credit is given 
to them in the assessment of their income if an assessment is 
made of their other income. The form of return of income that 
lias to be made under section 22 (2) prescribed in rule 19, there- 
fore, provides for the tax previously charged upon the income 
being set off against any additional charge, while section 48 (3) 
provides as an alternative for a i*efund in eases where the rate 
deducted is greater than that applioable to the total income of 
the assessee. ; 


(1) Tho <lnl(‘ iutorest is payable. 

(2) Here eutev the name of the local authority or the company. 
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Section 18 (2) (a) of the Act provides that all payments 
on account of salary made out of India by and on behalf of 
Government shall be included in the amount on which tax is 
deducted at source in India. All leave salary paid out of India 
to Government servants on leave out of India has been exempted 
from tax, vide paragraphs 16 and 25. Any sterling overseas pay 
or other sum that may be paid outside India to an officer on 
leave out of India on account of his salary while on leave is, 
therefore, exempt from income-tax. The fact that a part of the 
leave salary is drawn in India does not affect exemption of 
the balance drawn in the United Kingdom. The part of the 
leave salary that is paid in sterling in the United Kingdom to an 
officer on leave out of India should not, therefore, be included 
in the income from which tax is deducted at source by the officer 
paying him the rupee portion of the leave salary in India. The 
same principle applies to other payments falling under “salaries” 
within the meaning of section 7 of the Act made partly in India 
and partly out of India and exempt under any notification issued 
under section 60 of the Act, e.ff., the salary paid in the United 
Kingdom to an officer on duty in that country. 

Any person required to make a deduction under section 18 
who fails to do so, may himself, under sub-section (7), be deemed 
to be personally in default in respect of the tax while he is also 
liable to be prosecuted for an offence punishable under section 51 

(n). 

Persons making deductions at the source are indemnified 
for the deduction under section 65. 

The provisions of section 18 do not apply to super-tax — 
see section 58. 

The provisions of this section, obviously, cannot apply to 
cases where the payments are made outside British India as, for 
example, the payment of “interest on securities” in Indian States 
or in foreign countries, or the payment of “salaries” by foreign 
employers to residents in British India. It is for this reason that 
section 19 of the Act specifies that in any case where income-tax 
has not been deducted in accordance with the provisions of section 
18, the tax is payable by the assesses direct. This provision 
covers, not only cases where the employer or the person paying 
“interest on securities” does not reside in British India but 
also cases where owing to an assessee’s salary being less than 
Es. 2,000, income-tax has ijot been de(Iucted.. (income-tax Manu- 
para. 56.)'V;;f-.,, : 'y ' 
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Sterling Overseas pay— 

Subsection (2-A). — This was added by Act XVI of 1925. 
Though such pay accrues in British India, it is payable only in 
London; and, but for this sub-section, the only Avay of recover- 
ing income-tax from such pay, is by assessment under section 23, 
by the relative Income-tax Officer at the end of the year. The 
High Commissioner for India, who disburses the overseas pay 
in London, could not recover the tax at source, as the Act does 
not apply outside India. This sub-section does not impose any 
new liability, but only improves the machinery of collection. 

Deduction at source of tax on “salaries” — r ^ ' ' 

The Act of 1918 provided that where a payment wa,s a non- 
recurring; payment, the tax should be deducted at the rate appro- 
priate to that particular sum, as if it were the whole of the 
assessee’s income, and that where a paj'ment was a rec\irring 
payment, the tax should be deducted on the assumption that the 
total income of the assessee amounted to twelve times the recur- 
ring sum. As these provisions gave rise to a considerable 
amount of unnecessary trouble to assessees and their employers 
as well as to income-tax authorities, section 18 (2) of the Act 
now provides that deductions from salary shall be made at a 
rate which should approximate as closely as possible to the rate 
appropriate to the total assessable income of the assessee under 
the head “salaries”, and it further empowers the- person deduct- 
ing income-tax from “salaries” to rectify, in subsequent deduc- 
tions, mistakes made in previous deductions. Thus, if an 
employee’s regular monthly salary is Es. 500, the tax would be 
deducted by the emj)loyer at the rate appropriate to Es. 6,000, 
but if such an employee received a commission or bonus or arrears 
of pay or officiating allowance amounting to Es. 5,000, the emplo- 
yer is empowered not only to make deductions in future at the 
rate appropriate to an income of Es. 11,000, but also to make up 
the deficiency in previous collections owing to the lower rate 
having been applied. 

Salaries are sometimes paid or adjusted annually, 
klean while, the employee may draw (and even overdraw) against 
the salary due or that will become due to him. If employers 
claim to deduct as business expenses the sums thus drawn by 
their employees, this can only be done on the ground that the 
sums represent salary and that, therefore, tax should be deducted 
at source from all such sums. When it is found that tax has not 
been deducted, the employee should be assessed direct on all such 
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sums if they have 1)eeii allowed to the employer as business ex- 
penses. If they are not so allowed, they need not be taxed in 
the emi^loyees’ hands wlietlier liy deduetiou or l)y direct assess- 
ment till tiie drawings are adjusted against salary actually earned 
and are claimed as business expenditure by the employer. 

The obligation to deduct income-tax under this head now 
applies to all employers. 

For the power of an employer to allow abatement.s on 
account of insurance |)remia, see paragraph 53. As regards pri- 
vate employers, it may l)e noted that it is open to them to make 
these allowances on account of insui’ance premia or not, according 
as it may suit the convenience of themselves and their employees 
as, if such rebate is not given when the tax is deducted at the 
source, it may be claimed by the employee in the following year, 
either as a refund or a set-off against the amount due by him if 
he is assessed under section 23. 

As regards the meaning of the word “salaries,” see para- 
graph 23. 

For the deduction from “salaries” of arrears of tax duo, 
see paragraph 87. {Incov-ie-iax Manual, para. 57.) 

Refund in cash— - 

The Officer responsible for collecting tax under this sec- 
tion is not competent to refund in cash any excess tax collected. 
All that he can do is to adjust the excess by short collection, and 
vice versa. 


‘Under this head’ — 

The rate to bo applied to any particular i^ayment is that 
applicable to the estimated income under ‘salaries’ for the year 
In which payment is macle.^ 


See the words “ estimated income of the assessee under 
this head” in; sub-section (2). It is not open to the person making 
the payment to take into account, in making his estimate, the 
assessee.’s income from other sources than ‘salaries’. 

Annual salaries — 

If an employee is entitled to an annual salary which, as 
, a matter of convenience, is advanced to him in varying instal- 
ments from time to time, it will depend on the circumstances of 
each case whether tax should be deducted from the instalments 


(1) (nialmers Y, MpXj 1 Bang. 335 


; 1 I, T, a 140, 
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as they are paid from time to time. If the instalments are loans 
or advances and not part payments of tlie salary, no tax can be 
deducted. On the other hand, if they are ])art ])ayments of salary 
and not loans or advances, tax must be deducted. 

Super-tax— Applicability of section to— 

Sub-sections (4) to (9) of this section apply also to such 
super-tax as is colleeted at source under section 57. See notes 
under section 57. 

Deduction at source — Tax on “interest on securities”— 

{See paragraph 26.) The only securities of the Glovern- 
ment of India (other than income-tax free securities), from the 
interest on which income-tax is not deducted in advance, are 
Treasury Bills. 

As the person paying interest on securities has no informa- 
tion regarding’ the total income of the person to whom the pay- 
ment is made, section 18 (3) provides that deductions of income- 
tax from “interest on seciu'ities” shall be made at the maximum 
rate fixed by the Finance Act. Where the total income of the 
person receiving the interest on securities is less than the income 
to which the maximum rate applies, he is entitled, under the pro- 
visions of section 48 (3), to claim a refund. In order to simplify 
the procedure in connection with refunds, section 18 (9) makes it 
obligatory upon the person deducting income-tax from the 
interest on securities to issue to all security-holders a certificate 
in the form ]3rcscribed in rule 13 or 13-A si)ecifying the amount 
of tax deducted from the interest and the rate at which it has 
been deducted. The form of certificate attached to rule 13 is 
suitable for Goveinment securities only, while that attached to 
rule 13-A provides for securities issued by local authorities and 
companies, and covers the ease of securities payable to bearer. 
It frequently ha]ipens, however, that secTirity-holders hand over 
tlieir securities and bonds to their bankers foi- collection. In 
that ev(‘nt, the certificate given by the person deducting the in- 
<‘orao-tax from tlie security would be given to a !)ank for a whole 
liloek of securities. In sch a case, the Income-tax Officer should 
accept a certificate from the bank in the following form, and act 
upon it as if it were a certificate received direct from the person 
deducting income-tax from the security: — 

“ Wo h(‘r(‘by certify that interest on thi' various securities speci- 
fied on the hade liereof was collected 1»y us on belialf of 
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and that we received payment, or were credited with the proceeds 
thereof (less income-tax as stated on the other side) ainoiinting to 
Rs. ^ ' 

The securities specified are covered by certificates issued to the 
Bank under section 18 (9) of the Income-tax Act, 1922. 

Signature of Banker — 

Address — — — — 

Date — — ^ — 

(To be signed by the claimant.) 

I hereby declare that the securities on which interest as above 
specified has been received, are my owi^ property, and Vere in the 
possession of at the time when income 

tax was deducted. 

Signature — — 

BaU— ^ : 

(iV. B.~The seeiuities to "be produeecl -when required in support of any 

claim.) 

Reverse of Form. 

Schedule of Securities, 


The number and description of securities to'^be entered in 
consecutive order. 

Aggregate amount of 
interest. 




1 

i 

■1 

1 





A person who has other income liable to tax, may, instead 
of claiming a refund, get the amount set off against the amount 
due from him in the assessment made on him under section 23, 
by filling up the form prescribed in rule 19. 

The certificate under section 18 (9) must be taken by the 
Income-tax Officer of the area in which the claimant or assessee 
is assessed or resides (see rule 39) as conclusive evidence of 
the payment of the tax, both where a refund is claimed in cash 

and where a set-off against the tax assessed on other income is 
claimed. 

While these arrangements will facilitate the making of 
refunds, it is desirable that refunds should be avoided as faV as 
possible. There are, for example, certain institutions, authori- 
ties aiia lunds/ the iBcoriae of wliicli is exempt from tax under the 
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provisions of section 4 (3). Similarly, there are persons whose 
assessable income is less than Rs. 2,000 and who are not, there- 
fore, liable to tax. There are other eases where the Income-tax 
Officer may be satisfied that the income of a holder of securities, 
while liable to tax, is not likely to fluctuate so -widely as to alter 
the rate appropriate to the total income. In such eases, the In- 
come-tax Officer may issue a certificate authorising the person 
paying the interest on securities to make no deduction of tax, or 
to deduct tax at a lower rate than the maximum. Such a certifi- 
cate might be in the following form: — 

Income-tax Office _ __ — 

Dated -192 . 

To 


I hereby authorise (1) ^ — 

to deduct income-tax at the rate of (2)^^ pies in the rupee 

when paying the interest on the following securities to their present 
holder (3) This authorisation will remain in force until can- 

celled by me. 


Income-tax Officer, 

Description of securities. 


(1) Name and address of person paying the intei'est. (2) Rate of 
income-tax sanctioned. (3) Name of person receiving interest. 

Such certificates, when issued, should remain in force until 
they are cancelled, and should not be required to be renewed 
annually. 

Applications for refund of income-tax from residents of an 
Indian State who own securities whether of the Government of 
India, a local authority or a Company or hold shares in a Com- 
pany in British India should, as in the case of residents outside 
India, be made to the Income-tax Officer, Non-Residents Refund 
Circle, Bombay. 
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The Income-tax Oflficer will, however, allow a claimant 
who resides in an Indian State, the option of receiving payment of 
the refiind through tlie Political Officer in that State, that is to say, 
the refund voucher that will be issued by the Income-tax Officer 
will be made payable, if the person applying for the refund so 
desires, at the Political Treasury of the Government of India in 
the particular Indian State, or if there is no treasury under the 
control of the Political Officer, at the prescribed British Indian 
Treasury. 


Political officers have been authorized to dispose of applica- 
tions for refund of income-tax from residents of an Indian State 
who own securities, whether of the Government of India, a local 
authority or a company, or hold shares in a company in British 
India, and are not and have never been assessed in British India, 
or have never been formally declared not to be liable to income-tax 
in British India. The refund of tax in such cases will be made from 
the British Indian treasury under the control of the Political Officer 
concerned, or where there is no treasury under the Political Officer, 
from the prescribed British Indian treasury. In other cases, the 
officer in charge of the British Indian treasury in an Indian State 
or any other person paying the interest on securities should grant 
to residents in Indian States at the time of payment of interest, 
the certificate of deduction prescribed by Rule 13 of the Indian 
Income-tax Rules, 1922, for presentation to the Income-tax Officer 
concerned in British India from whom any refund of tax to Avhich 
the person receiving the interest is entitled may be obtained. In 
order that the Political Officer may know whether the applicant is, 
as a matter of fact, assessed in British India or not, or has been 
declared not to be liable to income-tax in British India, so that he 
may determine whether he should deal with the application or not, 
Income-tax Officers in British India, making assessments on re- 
sidents in Indian States or deelaiing them not liable to tax, have 
been instructed to communicate to the Political Officer in the 
State concerned, the bare fact of assessment, or of the person 
concerned having been found not liable to tax, without any further 
particulars. Political Officers, from the information thus re- 
ceived, can compile an index, to which they can refer wiien an 
application for refund is received, to ascertain whether the appli- 
cation is one that they should deal with or not. If the applicant’s 
name does not appear in the index, the Political Officer should 
dispQsp of ihe case himself, but if his name appears in the index, 
as an assessee of a person deelai’ed not to be liable, the Political 
Officer should refer him to the Income-tax Officer who assessed 
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■ him in British India. The following special instructions should 
he observed in dealing Avith these applications : — 

1. In the ease of a promissory note, delienture-stock, or 
other security or shares in a comi)any in British India, tlie owner 
of the security or shares claiming a refund shall present to the 
Political Officer : — 

(a) an application in Form A, declaring truly therein his 
income from all sources in British India in the income-tax year 
last preceding that in Avhich the interest is to be draA\m, or in the 
case of dmdends, the year in Avhicli they Avere paid, Avith the dec- 
laration beloAA' the form duly signed, and 

(if/) a statement in Form B, shoAving the details of the 
securities or shares held by him. 

2. On receipt of the application and the statement, the 
Political Officer may, after making such enquiries as he may 
deem necessary as to the total income of the applicant, issue a 
certificate of refund in Form 0, in the ease of securities, and in 
Form D, in the case of shares, if he is satisfied that the appli- 
cant is liable to tax at less than 18 pies in the rupee. 

3. If the applicant hands over the certificate of refund to 
the person empowered to pay the interest on the security, that 
person shall deduct from the interest due on such security only 
such sum as is the difference between the amount of tax charge- 
able at 18 pies in the rupee and the refund payable in accord- 
ance AA'ith the certificate of refund, and shall pay to the applicant 
the balance. 

4. (1) If no certificate of refund is presented at the time 
the interest on the security of the Go\x‘rnment of India is claim- 
ed, income-tax at 18 ijies in the rupee shall bo deducted from the 
interest duo, and the balance paid. 

(2) If a claim for refund is made Avithin one year from 
the end of the year to AAdiich the claim relates, the person empoAver- 
ed to pay the interest shall, on production of the certificate of re- 
fund, pay or authorise payment in case of such refund as may 
be due. 

5. The Treasury Officer in charge of the Political treasury 
(or the prescribed treasury in British India, if there is no British 
Indian treasury under the control of the Political Officer con- 
cerned) Avill pay the amount of refund on account of diAudends, 
if the certiticate of refund granted by the Political Officer is 
presented to him. The claim for refund .shoidd !>e made Avithin 
one year from the end 'of the year to which the claim relates. 
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FOEM A. 

AppUcaiion for refund of Income-tax. 

I of _ ^ 

do hereby state that mj income from all sources in British India during 
the year ending on the 31st March 19 , amounted 

to Es. only as shown in the enclosed statement. 

I therefore pray for a refund of 
Es. under Securities 

Es. under Dividends from Companies. 

Signature — 

I hereby declare that what is stated herein is correct. 

Signature- — — ^ 

Dated 19 , 

Notes. 

1. The application should be accompanied by a return of total 
income in the form prescribed under section 22, unless the applicant has 
already made such a return to the Income-tax Officer. 

2. The application for a refund should be made to the Political 
Officer in whose political charge the applicant ordinarily resides. 

3. The application may be presented by the applicant in person 
or through a duly authorised agent or may be sent by post. 

POEM B. 

Statement showing the details of securities or shares. 


Description of security or share. 

Number. 

Date, 

Amount. 



' ' ! 

' : ' i 



POEM C. 

Certificate of Eeb’und. 

(For the year ending dlst Marche 19 .) 

I, , Political Officer, do hereby certify that 

the income of the owner of the securities specified 

below is liable to taxation at 18 pies : in the rupee in respect of such 
securities but his income from all sources in British India including the 
interest on such Securities ^being,’ more- 'than Es.' , and less 
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than Rs. » he is entitled to a refund calculated at 

the rate of pies in the rupee. The net amount of 

income-tax to he deducted on the interest is to be at the rate of 
pies in the rupee. 


Description of security. 

Number. | 

Date. 1 

i 1 

Amount, 

i 

! 

i 



Dated this the day of 19 . Political Officer. 

FORM D. 

Ceetipigate op Refund. 

{For the year ending 21st 3Iarch, 19 .) 

I, j Political OfScer, do hereby certify that 

the income of the owner of the shares 

specified below from all sources in British India including the dividends 
on such shares being moi’e than Rs. , and less than Rs. 

, he is entitled to a refund calculated at the rate of 
pies in the rupee. 


Description of shares. , 

1 Number. 

Date. j 

Amount of 
dividend warrant. 

i 





Dated this the day of 19 , Political Officer. 

{Income-tax Manual, para. 58.) 

United Kingdom Law — 

All important difference between the law in tlie United 
Kingdom and that in India is that in the former country, if the 
salary falls under Schedule D, the person making the annual 
payment has to pay tax to the Crown on the whole of his profits 
but is entitled to recoup himself by deducting tax from his cre- 
ditors to whom he has to make animal iiaymonts; whereas in 
India the person making the payments is charged on his net 
profits only, that is, after deducting the annual payments in so 
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far as they can be deducted under sections 9 to 1‘2, and is sepa- 
rately charged by section 18 with the duty of collecting tax at 
source on behalf of the Crown. There is a large number of 
English decisions relating to the right to recoup oneself from 
“ annual payments payable out of profits ” made, but they are 
not of much use for interpreting the Indian law. 


A further difference till 1927 Avas that the person deduct- 
ing the tax in the United Kingdom did not hold it in trust for 
the CroAAm’^ Avhereas the person deducting tax under section 18 
holds it for and on behalf of the CroAvn. In the case above re- 
ferred to, the assessee, Avho Avas a company, paid some interest 
on mortgages and deducted tax from the interest; but the Com- 
pany itself Avas not liable to pay any tax, having made a loss. 
The company Avent into liquidation. Though it Avas admitted 
that the company AAmre liable to account to the CroAvn for the 
tax deducted from the interest, it Avas held that the CroAvn could 
not claim any priority, and that no trust Avas involved in respect 
of the amount. The Iuav Avas amended in 1927 empoAvcring the 
CroAvii to make an assessment in respect of such intercepted tax. 

In the case of salaries under Schedule E, hoAvever, the 
position is much the same as in India, though it differs in several 
minor details. 

Broadly speaking, hoAvever, there is not much similarity 
betAveen the machinery of collection in India and that in the 
United Kingdom, and the Iuav in the United Kingdom in this 
respect is not therefore of much interest. 

1 S>. In the case of income chargeable under any 
Payment in other other heads than those mentioned in sub- 
section (l)of section 18, and in any case 
where income-tax has not been deducted in accordance 
with the provisions of that section, the tax shall be payable 
by the assessee direct. 

This corresponds to section 15 (7) of the Act of 1918, 
but has been amplified. 

. See sub-section (8) of section 18 under which the poAA’er 
to levy tax by deduction under that section is Avithout preju- 
dice to ^ any other mode of recovery. 

(1) In Lmg Prop$tt0r, LtH., 5 A .T. C. (C. of A.).: 11 Tas Cases 46. 
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1 The principal officerof every company shall, 

on or before the 1 5th day of J une in each 
tion*’r€garding*°dm- year, fumish to the prescribed officer a 
return in the prescribed form, and verifi- 
ed in the prescribed manner, of the names and of the 
addresses, as entered in the register of shareholders main- 
tained by the company, of the shareholders to whom a 
dividend or aggregate dividends exceeding such amount 
as may be prescribed in this behalf has or have been 
distributed during the preceding year and of the amount 

so distributed to each such shareholder. 

History^^^_^ section was introduced by Act XXIV of 1926, as 
ly.vt of tlie new macliinery devised to catch the sixper-tax on 
Ae income of share-holders of companies, particularly non-resi- 
dente. See notes under section 57. 

Rules. 

Rule 42. A return shall be furnished by the principal offi- 
cer of a Company under section 19-A, in respect of a ‘fi^^dend m- 
.......rebate dividends, if the amount thereof exceeds 10,000. 

Rule 43. The return by the principal officer of a Company 
under section 19-A shall be in the following form, and shall be 
delivered to the Income-tax Officer who assesses the Company . 

Betiim under eevtion 19-A of the Indian Income-tax Act, 

1922, for the year Id April 19 to Zld March 19 . . 

Name of Company — — 

Address of Company — ' 

( 1 ) Resident Sha reholders^ 





Serial 

tiunibcr 


Name of share- 
holder. 


Addres of share 
holder. 


Date of issue 
of dividend 
warrants. 


Net. 


Gross. 


Separate fonus should be used for Eesident ami Non-Reskleut share- 

the Company in respect of the dividends. 

1—83 
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j , the principal ofificer of the 

Company, hereby certify that the above statement contains a com- 
nlete list of the . residen t shareholders of the Company to 

pic/tu X non-resident . . ' 

wliom a dividend or aggregate dividends exceeding Rs. lOyOOO was 

or were distributed in the period from the 1st April 19 to the 
3lst March 19 . 

Dated - --1 9 . ' Signature— 

Penalties — 

The penalty for not furnishing the return in due time 
is prosecution inider section 51(c). The penalty for furnishing a 
false return is prosecution under Sec. 177, Indian Penal Code. 
See Sec. 52 of the Act. 

2 O. The principal officer of every company shall, at 
the time of distribution of dividends, 

Certificate by com- > . . 

panr to shareholders fumish to every person receiving a divi- 
reoemngaivxdenas. ^ Certificate to the effect that the 

company has paid or will pay income-tax on the profits 
which are being distributed, and specifying such other 

particulars as may be prescribed. 

Rule 14. The certificate to be furnished by the principal 
officer of a company, under section 20, sh^h he hi the following 
form 

Name of Company 

’ - Address of Company 

Date 

Warrant for Rs. being dividemP of per cent, 

for the^ ■ ending on the day of 19 * 

Old shares in this company, registered in the name of 
This dividend was declared at the® meeting held on the® 

192 . _ 

-—hereby certify that income-tax — — v r; 

We on such pari, as is liable to be charged to 

profits and gains of the company, of which this 


Indian Income-tax, of the 

dividendd'oims a part, has been, or will be, duly paid by 
Government of India. 


yp to the 

LS 


(1) Or Dividends and bonus. 

(2) Year or half year, as the case may be. 

(3) Here enter whether free of income-tax or not, 

(4) Here enter number and description of shares. 

(5) Here specify nun^ber, and of meeting. 

(6) ‘Here enter date, ’ ■ 
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Signakire 

Office — ^ 

(To be signed by the claimant.) 

I hereby certify that the dividend above mentioned relates 
to shares which were my own property at the time when divi- 
dend was declared and were in the possession of 

Signature 

Date 

Certificate by a company to share-holders receiving dividends— 

The profits of a company are charged to income-tax at the 
maximum rate irrespective of what the amount of the profits may 
be (see Finance Act), and the shareholder of a company is, under 
section 48 (1) of the Act, entitled to claim a refund on proof to 
the Income-tax Officer that the maximum rate of income-tax is 
greater than the rate applicable to his “total income”. In order 
to get such a refund, he must produce the certificate required by 
section 20 and prescribed in rule 14. Certificates should however 
be accepted if they supply all the prescribed particulars, even 
though they may not be identical in phraseology or arrangement 
with the statutory form of certificate given in Eule 14. Dupli- 
cates of certificates should be accepted if the claimant satisfies 
the Income-tax Officer who has to sanction the refund that the 
dividends in respect of the tax on which the refund is claimed had 
actually been paid to the claimant, and if the Income-tax Officer 
has no reason to believe that a refund has already been granted 
in respect of the same dividends. Duplicates should not be accept- 
ed unless a convincing reason is given for not producing originals. 
Duplicates may be accepted, for example, if it is alleged that the 
originals have been lost and the Income-tax Officer has no reason 
to doubt the statement; on the other hand, duplicates should not 
be aeceiited if the originals can be produced though after some 
delay. As in the case of the certificate regarding tax deducted 
from interest on securities mentioned in paragraph 58, where a 
shai'eholder in a company is assessed to income-tax on account 
of income in his own hands, he may, instead of claiming a refund, 
ask that any rebate to which he is entitled should be set off against 
the tax which he is personally liable to pay; and the form of 
return of income for individuals prescribed in rule 19 permits of 
this set-off. 

The form of the certificate prescribed in rule 14 differs 
from the form of the certificate prescribed in rule 13 for income- 
tax deducted from interest on securities, in that it simply contains 
a statement that income-tax has been or will be duly paid by the 
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company, and that the dividend was declared, on a certain date. 
It contains no statement as to the rate at which tax has been or 
will be levied or as to the amount of tax paid or to be paid. The 
reason for this is that in many cases it is impossible to state 
at what rate tax has been or will be levied on the particular pro- 
fits out of which dividends are paid. The dividends of a com- 
pany may be distributed from profits made during the course 
of a financial or commercial year before the rate of tax is 
known, or may be distributed from reserves maintained for the 
equalisation of divideiids and composed of profits earned in 
previous years. It should, therefore, be assumed by Income-tax 
Officers in connection with these particular certificates that tax 
has been levied in respect of the dividends at the rate current 
on the date on which the dividends were declared, since this is 
the rate to be taken into account in dealing with a claim for a 
refund under, section 48 (1). 

The form of certificate also provides for eases such as that 
of the tea companies which do not pay income-tax on their entire 
profits and gains distributed as dividends. 

The amount of income-tax so assumed to be payable by 
the company in respect of the dividend declared, has, under the 
provisions of section 16 (2), to be added to the net dividend re- 
ceived, in calculating the total income of the individual share- 
holder. 

The following instructions may with advantage be followed 
by persons granting certificates prescribed by section 20 of the 
Act : — 

(1) The statutory form of certificate of deduction of in- 
come-tax prescribed by rule 14 of the Indian Income-tax Eules, 
should invariably be used. 

(2) Either, (a) the certificate should be printed on the 
same sheet of paper as the actual warrant, with a line of perfora- 
tion to permit of its being detached, or, (h) the dividend warrants 
should be machine numbered, while every certificate relating to 
a particular dividend should be given the same number as the 
corresponding warrant. There are cases in which Banks collect 
dividends on behalf of their constituents, and companies send the 
banks consolidated dividend warrants in payment of all the divi- 
dends due in respect of the block of shares for which the Bank 
is acting, and at the same time send separate certificates for 
the shareholders by whom the shares are owned. In such a case, 
if certifica^s are issued to a Bank for, say, twenty constituents, 
relating to dividend warrant No. 1, the certificates should bo num- 
bered by hand 1}1, 112^ ij3, to 1120. 
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(3) The iDtactice adopted by certain companies of either 
attaching red slips to the certificates, drawing the attention of 
recipients to the need for their careful preservation for a year 
or two, or of printing this caution in red ink on the face of the 
certificate, may be generally followed. 

(4) A note should be printed on the certificate to the ef- 
fect that shareholders may claim refund of tax under section 
48 (1) of the Act in respect of their dividends, if their personal 
rate of tax is less than the maximum rate. {Income-tax Mamml 
para. 60.) 

Associations — 

This section does not apply in the ease of associations of 
individuals which are not ‘ companies ’, e.g,, in the case of profits 
distributed by clubs. 

Deduction at source of tax on dividends declared by Joint Stock 
Companies— 

It often happens that the holders of shares in Joint Stock 
Companies, like the holders of securities, authorise their bankers 
to collect dividends on their behalf. When they do so, it is the 
practice of the persons distributing the dividends to issue certi- 
ficates under section 20 in the name of the bank for the whole 
block of shares held by the bank on behalf of its constituents so 
that it is not possible for an individual assessee for whom divi- 
dends are collected by his bankers to produce the certificate re- 
quired by rule 14. The Income-tax Officer should ordinarily 
accept a certificate from a responsible officer of a bank in the 
following form, and act upon it as if it were a certificate received 
direct from the person responsible for distributing dividends : — ■ 

We hereby certify that dividends on the various shares 

specified below were collected by us on behalf of and 

that we received payment or were credited with the proceeds 
tliereof amounting to Rs 

The dividends specified are covered by certificates issued 
to the Bank under section 20 of the Income-tax Act, 1922. 
Impepjal B.ank; op Int)i.\, Depositobs’ Dep.\etme>?t, 

Calcutta 192 . 

Superintendent. 


Description of share. 

Holding. 

i Period, 

' J 

1 [ 

Date of 
declaration of 
the dividends. 

Date or 
receipt of 
dividends. 

Amount 

of 

dividends. 


1 


r 




(To be signed by claimant.) 
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1 hereby declare that the shares on which dividends as 
above specified have been received are my own property, and were 
in the possession of the Imperial Bank of India, Calcutta, at the 
time when these dividends were realized. 

Signature — — — — . 

Date — — 

W.B.— The safe custody receipt and the Bank’s pass book to be produced 
in support of any claim. {Inconie-tax Manual, para. 59.) 

Penalties — 

The penalty for not giving the certificate under this sec- 
tion is prosecution under Section 51 (6). The shareholder will 
suffer if the certificate is not given, because in its absence he 
cannot get a refund under section 48; and apart from the prose- 
cution by the Assistant Commissioner it is not clear whether a 
shareholder can obtain a mandamus or an injunction compelling 
the principal officer of the company to give him the certificate under 
this section. 

United Kingdom— 

A provision corresponding to this section was introduced 
in the United Kingdom only in the Finance Act of 1924 (see sec- 
tion 33). The Royal Commission of 1920 had recommended such 
a rule, and it would seem that section 20 of the Indian Act also 
was inspired by the recommendation of the Royal Commission 
of 1920 in the United Kingdom. 

2 1 . The prescribed person in the case of every 

Government office, and the principal 

Axittxial return. 

officer or the prescribed person in the 
case of every local authority, company or other public body 
or association, and every private employer shall prepare, 
and, within thirty days from the 31st day of March in each 
year, deliver or cause to be delivered to the Income-tax 
Officer in the prescribed form, a return in writingshowing- — 

(a) the name and, so far as it is known, the address, 
of every person who was receiving on the said 31st day 
of March, or has received during the year ending on that 
date, from the authority, company, body, association or 
private employer, as the case may be, any income charge- 
able under the head “ Salaries ” of such amount as may 
be prescribed ; , 
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(b) the amount of the income so received by each 
such person, and the time or times at which the same 
was paid ; 

fc) the amount deducted in respect of income-tax 
from the income of each such person. 

Rules. 

Rule 15. The retiirns for Giovernment officers under sec- 
tion 21 of the Act shall be prepared and submitted to the Income- 
tax Officer by- 

fa) Civil Audit Officers for all gazetted officers and others 
who draw their pay from audit offices on separate bills ; and also 
for all pensioners who draw their pensions from audit offices; 

(h) Treasury officers for all gazetted' officers and others 
Avho draw their pay from treasuries on separate bills without 
countersignature; and also for all pensioners who draw their 
pensions from treasuries; 

(c) Heads of Civil or Military offices for all non-gazetted 
officers whose pay is drawn on establishment bills or on hills 
countersigned by the head of office; 

(d) Forest disbursing officers and Public WoilvS Depart- 
ment disbursing officers, in cases where direct payment fi'om 
treasuries is not made, for themselves and their establishments; 

(c) Head postmasters for (i) themselves, their gazetted 
subordinates and the establishments of which the establishment 
pay bills are prepared by them, and (ii) gazetted supervising 
and controlling officers of wdiose headquarters post office they 
are in charge; Head Record Clerks, Railway Mail Service, for 
themselves and all the staff whose pay is di*awn in their establish- 
ment pay bills; the Disbursing Officers, in the case of the Ad- 
ministrative and the Audit offices; 

(/) Controllers of Military Accounts (including Divi- 
sional Military Supply, Marine, Field and “War Controllers) for 
all gazetted military officers under their audit ; 

(..^r) Disbursing officers in the Military Works Depart- 
ment for themselves and their establishments; 

(h) Chief Examiners of Accounts or Chief Auditors of 
Railways concerned, for all railway employees under their audit. 

Rule 16. The minimum income under the head “Salaries,” 
referred to in section 21 (a), shall be Rs. 2,000 per annum. 

Rule 17. The return to be delivered to the Income-tax 
Officer under section 21 of the Act shall be in the following form : — 
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I certify that the above statement contains a complete list 

of the total amounts paid by^ to all persons 

who were receiving income on the 31st day of March 19 — at the 
rate of Es. 2,000 per annum, or have received during’ the year 
ended on that day not less than Es. 2,000, in respect of salary, 
wages, annuity, pension, gratuity fees, commissions, perquisites 
or profits in lieu of or in addition to salary or wages, and that 
all the particulars stated are correct. 

Signature of person hy whom the return is delivered. 
Date— 

Annual return of employees — 

Under section 21, read with rules 15, 16 and 17, a return in 
the form prescribed in rule 17 must be made of all employees deriv- 
ing an income of Es. 2,000 per annum or over, by the Q-overnment 
officers mentioned in rule 15, by every private employer and by, 
in the case of local authorities, companies or other public bodies 
or associations, the “ principal officer ” (see paragraph 6) “or 
the prescribed person”. The provision that, in the last men- 
tioned case, the return is to be made either by the principal offi- 
cer or “ the prescribed person,” is designed to avoid difficulties 
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experienced particularly in tlie case of companies, owing to the 
' provision of the Act of 1918 which required that the return should 
always be made by the “principal officer”. Where a company, 
for example, has got several places of business, it may be more 
convenient for the company that the returns under this section 
should be made not by the principal officer at the headquarters 
of the company but by officers at different branches, since this 
particular return has, as a rule, to be made to the local Income- 
tax Officer, i.e., to the Income-tax Officer of the place where the 
employees happen to reside. The liability for making* this re- 
turn remains, under section 21, with the principal officer unless 
another person is prescribed in the ease of particular companies. 
Such a person must be prescribed by means of a rule made by 
the Central Board of Revenue see section 2 (10) and section 59 
(2) (e). The object of the return is to enable Income tax Officers 
to see that the tax has been deducted at the source under section 
18 (2), to arrange for adjustments where the collections at the 
source have not been made correctly, and to assess “ salaried ” 
persons under section 23, whether the tax has been collected at 
the source or not, where the salaried persons have other income 
than ‘ ‘ salary 

This section prescribes that the return must be delivered 
to the Income-tax Officer, but does not state to what particular 
Income-tax Officer the return should be made. Every Income- 
tax Officer has, under the provisions of section 64 (4), all the 
powers conferred by or under the Act on an Income-tax Officer, 

“ in respect of any income accruing or arising* or received within 
the area for which he is appointed, irrespective of whether the 
particular income is assessed by him or not. In most eases, it 
is convenient that this return should be made to the Income-tax 
Officer of the area in which the employees reside, but in some 
cases, it may be more convenient that the return should be made 
to the Income-tax Officer of the area, in which the headqixarters 
of a widespread business is situated. It is for the Income-tax 
Commissioner, in each doubtful case, to decide to what pai’ticular 
Income-tax Officer this return should be sent. 

The return prescribed under tliis section is the return of 
all employees, who during the loeriod of 12 moutlis ending* 31st 
i\Iarch last, were in receipt of salary of not less than the pre- 
■” scribed amount of Rs. 2,000, and the return must be furnished to 
the Income-tax Officer in the proper form, before the 1st of 
May. The obligation to make' this return is a statutory one, and 
no preliminary notice or request from the Income-tax Officer is 
1—84 
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required. Failure to furnish this return is punishable under sec- 
tion 51 (c) of the Act. {Income-tax Mamial,-^a.m. %1.) 

Change in law — 

Apart from a few verbal alterations, the important changes 
in 1922 were the extension of the section to private employees, 
and the provision for ‘ prescribed officers ’ in the case of local 
authorities, companies and other public bodies, etc. Formerly, 
only the principal officer could pei'form the duty. 

Law in the United Kingdom — 

Under section 105 of the English Income-tax Act of 1918, 
returns can be called for similarly, but only by a notice being 
served by the assessor or the principal officer or employer. Here 
under this section, the returns have to be sent in without any 
notice having to be served. 

2 2. (l) The principal officer of every company 

„ , ' shall prepare, and, on or before the 

fifteenth day of June in each year, furnish 
to the income-tax Officer a return, in the prescribed form 
and verified in the prescribed manner, of the total income 
of the company during the previous year : 

Provided that the Income-tax Officer may, in his dis- 
cretion, extend the date for the delivery of the return in 
the case of any company or class of companies. 

(2) In the case of any person other than a company 
whose total income is, in the Income-tax Officer’s opinion 
of such an amount, as to render such person liable to in- 
come-tax, the income-tax Officer shall serve a notice upon 
him requiring him to furnish, within such period, not 
being less than thirty days as may be specified in the 
notice, a return in the prescribed form and verified in the 
prescribed manner setting forth (along with such other 
particulars as may be provided for in the notice) his total 
income during the previous year. 

(3) If any person has not furnished a return within 
the time allowed by or under sub-section ( 1) or sub-sec- 
tion (2), or having furnished a return under either of 
those sub-sections, discovers any omission or wrong 
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statement therein, he may furnish a return or a revised 
return, as the case may be, at any time before the assess- 
ment is made, and any return so made shall be deemed 
to be a return made in due time under this section. 

(4) The Income-tax Officer may serve on the princi- 
pal officer of any company or on any person upon whom 
a notice has been served under sub-section (2) a notice 
requiring him, on a date to be therein specified, to pro- 
duce, or cause to be produced, such accounts or documents 
as the Income-tax Officer require : 

Provided that the Income-tax Officer shall not re- 
quire the production of any accounts relating to a period 

more that three years prior to the previous year. 

Eules. 

Rule 18. The return of total income of companies re- 
quired under section 22 (1) shall be in the follomug form, and 
shall be accompanied by a copy of the profit and loss account 
referred to therein : — 

Income, profits or gains from Imsiness, trade, commerce. 

Income, profits or gains as per profit anti loss acconiit for the year entled Bs. as P. 
— ^ 192 . 

Add any amount debited in the accounts in respect — 

1. Beserve for bad debts .. 

2. Sums carried to reserve for provident or other fuud.i 

3. Expenditure of the nature of charity or presents 

4. Expenditure of tlie nature of capital 

5. Income-tax or Super-tax. . . ■ 

6. Eental value of property owned and occupied .. 

7. Cost of additions to, or alterations, extensions, improvements 

of, any of the assets of the business 

8. Interest on reserve or other funds ■ » 

9. Losses sustained in former years 

10. Losses recoverable under an insurance or contract of indemnity . . 

11. Depreciation of any of the assets of the business 

12. Expenses not incurred solely for the purpose of earning the 

profits 

■ ■TOTAL' 

Dediiel . — Any profits included in the accounts already charged to Indian 
income tax and the interest on securities of the Government 
of India or of local Governments declared to be income-tax free 

Balance . . 


If the company owns any, property not occupied for the 
purposes of the business, a statement in the form prescribed in 
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Scliedule A to rule 19, should be attached with particulars of the 
credit and debit on account of such property entered in the 
accounts. 

Declaration. 

I, the — — [Secretary, 

etc., (see section 2 (12) of the Act)] of the 

(name of Company) declare that the information 

against each head in this return is correctly given as shown in 
the books of the Company as also in the accounts Avhich have been 
duly audited by the auditors of the Company, and which have 
been adopted by the shareholders of the Company. 

{Signature) 

(Designation) — — — 

Dated — 19 . 

Rule 19. The return of total income for individuals, firms 
and Hindu undivided families required luider section 22 (2), 
shall be in the following form : — 

Statement of total income during the previous year. 


I 

2 

3 

Sources of Income. 

Amount of 
profits or 
gains or in- 
, come during 
ihe previous 
year, ' i 

I ' , 

Tax already 
charged on 
the income. 

1. Salaries (including wages, annuity, pension, gratuity, 

fees, commission, allowances, perquisites, including rent free 
quarters) profits received in lieu of, or in addition to, salary or 
wages [See note (i)] 

2. Interest on Securitits (including debentures already 

taxed [See note (2)] 

3. Interest on Securities of the Government of India or of 
Local Governments declared to be income-tax free. [See note (3')] 

4. Property as shown in detail in Schedule A. [See note (4)] 

5. Business, trade, commerce, manufacture, or dealings in pro- 
perty, shares or securities (details as in note 6),. [See note (5) | 

6. Profession . . [See note (6)] 

7. Dividends from Companies . . [See note (7)] 

8. Interest on mortgages, loans, fixed deposits, current ! 
accounts, etc, 

9. Ground Rent 

10. Any source other than those mentioned above ** including 

any income earned in partnership with others [See note (8)] 

! ■ 

RS. 

KS. 

Total ,, 



Deductions claimed on account of contributions to provident 
fund, etc., or insurance premia , v, [See note (9)] 

i 
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I declare that to the best of my knowledge and belief, the 
information given in the above statement is correct and complete, 
that the amounts of income shown are truly stated and relate to 

the year ended and that no other income accrued or 

arose or was received by during the said year and that 

them ^ 

L_ have no other source of income. 

the firm 

Signahire — 

Date— — 

N,B. — (a) Income accruing to you ouimle British India received 
in British India is liable to taxation, and must be entered by you in the 
form, 

--r (b) All income from whatever source derived^ must be entered 

in the f or including income received by you as a partner of a firm. 

Note 1. — In column 2 should be shown the gross amount of salary 
and not the net amount after deductions on account of income-taxj provi- 
rient funds, etc. , 

Note 2. — “ Interest on securities ” means the interest on promis- 
sory notes or bonds issued by the Government of India or a Local Govern- 
ment, or the interest on debentures or other securities for money issued 
by or on behalf of a local authority or Company. Where income-tax 
has been deducted from the interest, or where the interest has been paid 
income-tax free, the amount of tax so deducted or paid should be added 
to the amount of interest actually received, and the gross amount so 
arrived at should be entered in column 2 of the statement The term 
interest on securities does not include interest on fixed deposits or 
mortgages or other loans, which have to be shown under heading 8. 

The interest on securities of the Government of India or of Local 
^ Governments declared to be income-tax free should be shown under head 3* 
Those which are not declared to be income-tax free should be included 
under this head. 

Entries under this head must be supported by the certificate issued 
by the person or Company paying.the interest under section 18 (9) of 
the Act* . , 

Nolo 3. — ((/.) The Income-tax payable on the interest receivable on a 
security of a Local Government issued income-tax free is payable by the 
Local Government and not by the holder of the security. 

(b) Only the interest on sectirities of the Government of India 
or of a Local Government declared to be income-tax free should be 
entered against this head. Such interest will not be charged to income- 
tax, but it must be included in the statement of total income in order 
to ascertain the rate of income-tax chargeable on other income. It is 
r chargeable to super-tax, 

{c) Particulars of any interest on securities issued by other 
authorities, and stated to be free of income-tax should be entered against 
head 2, as income-tax on such interest is actually paid by these authorities 
on behalf of the recipients* 

{ ■: . 
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Note 4. — The tax is payable under this head in respect of the l)07ia 
fide aiiiiiial value of any buildings or lands appurtenant thereto of which 
you are the owner, other than such portions of such buildings and lands 
as you may occupy for the purpose of your business. 

SCHEDULE A. 



Note 5. — (a) Where you keep your accounts on the mercantile 
accountancy or book profits system, you must file return in the following 
form : — 

Income} profits or gains from business, trade, commerce. 

Income, prolits or gains as per Piofit and Loss Accoimt for the year ended 

^ *192 ■ , ■ Ms..: 

Add ixiiy amonnt debited in the acconntB in resi)ect of— 

1. Eeserve for bad debts 

2. Sums carried to reserve for provident or other fiiiupj 

3. Expenditure of the nature of charity or presents 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax . . ^ . 

6. Drawings or salary of proprietors or partners 

7. Bental value of property owned and occupied 

8. , Cost of additions to, or alterations, extensions, improvements 

of, any of the assets of the business 

9. Interest on the proprietor ’s or partner's capital including 

interest on reserve or other funds 

10. Losses sustained in former years ...» 

11, Losses recoverable under an insurance or contract of 
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12, ^ Depreciation of any of the assets of the business .. 

13. Private or personal expenses and expenses not incurred 

solely for the purpose of earning the profits .. .. 

Tot^l . . 

IJedud - — Any profits Jncliided in the account already charged to Indian 
Income-tax and the interest on securities of tlie Government 
of India or of Local Governments declared to be income-tax 
free .... 

Balance . . 

(Signature of the person making the return.) — - 

(Date) 192 . 

(h) Where you do not keep your accounts in such a form, you 
iimst file a statement showing how you arrive at the taxable profits, 
showing details of the gross receipts and of the expenditure you propose 
to set against those receipts. No deductions are permissible on account 
.of — 

(i) Property owned and occupied by the owner of a bihsiness 
for the purposes of a business; 

(ii) Additions to or alterations, extensions, or improvements 
of any of the assets of the business; 

(iii) Interest on the capital of the proprietors or partners of the 

business; 

(iv) Bad debts not actually written off in the accounts; 

(v) Losses sustained in previous years; 

(vi) Reserves of any kind; 

(vii) Sums paid on account of the income-tax or super-tax or 
any tax levied by a local authority other than local rates or inunicipal 
taxes in respect of the portion of the premises used for the purpose of the 
business; 

(viii) Any expenditure of the nature of charity or a present; 


(ix) Any expenditure of the nature of capital ; 

(x) Any loss recoverable under an insurance or a contract of 
indemnity; 

(xi) Depreciation of any kind other than that specified in the 

Act; 

(xii) Drawings or salaries of the proprietors or the partners; 

(xiii) Private or personal expenses of the assessee; 

(xiv) Any expenditure of any kind wdiich is not incurred solely 
for the purpose of earning the profits. 

If you have included any sums in your expenditure in your books, 
you must exclude them from the expenditure permissible for the purpose 
of arriving at your taxable profits. 

Note 6, — The income, profits or gains shall be computed after 
making allowmnee for any expenditure (not being in the nature of 
capital expenditure) incurred sokly for the purpose of such profession 
or vocation, provided that no allowrahce is made on account of any of your 
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personal expenses. Professional fees received by you in any part of 
India (whether within British India or not) must be included by you in 
your receipts. 

Note 7. — Income-tax chargeable on the profits of companies is 
paid by the companies, so that the dividends which shareholders receive 
represent the net amount remaining after income-tax has been paid. The 
amount of income-tax paid upon these dividends, even if the dividends 
are stated to be income-tax free, should be added to the amount of the 
dividends actually received, and the gross amount arrived at should be 
entered in column 2 of the statement. 

If the rate of tax applicable to your total income is less than the 
rate at which tax has been paid upon your dividends, you may, by attach- 
ing the company’s certificate received with the dividends, have the excess 
collected on your dividends from, the company set against the tax payable 
by you on your other income instead of having to apply separately for a 
refund. 

Note 8. — ^Agricultural income from land not paying land Eevenue 
or local rates to an authority in British India should be included under 
this head. 

Note 9. — Deductions from total income can only be made for insur- 
ance premia in respect of insurance on your own life or on the life of your 
wife, or in respect of a contract for a deferred annuity on your own 
life or on the life of your wife. No deduction is permissible in the ease 
of any other form of insurance except in the case of Hindu undivided 
families where deductions are permissible on account of premia paid in 
respect of insurance on the life of any male member of the family or of 
his wife. The original receipt or the certificate of the insurance company 
to which the premium was paid, must be attached to the return. 

Meaning of words — 

Sub-sectiou (1) — ‘ Principal officer ’ — See section 2 (12). 

‘ Company „ „ 2 (6). 

‘ Income-tax officer „ „ 2 (7). 

‘ Prescribed form and verified in the prescribed manner ’ — 
See Rule 18 above. 

‘ Total Income ’ — See Section 2 (15) and Section 16. 

‘ Previous year ’ — See Section 2 (11). 

Eetum of income by companies — 

Section 22 (1). — The return of the total income of a com- 
pany must be furnished to the Income-tax Officer before the 15th 
day of June, in each year, in the form prescribed in rule 18, which 
also contains the form of the verification of such return. The 
obligation to make this I’eturn is a statutory obligation upon the 
“ principal officer of the company, and it is not necessary that 
the Income-tax Officer should send any preliminary notice or 
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request to the company or the principal officer concerned. Failure 
to furnish this return is punishable under section 51 (c) of the 
Act. (Income-tax Manual, -para. 62.) 

‘In his discretion’ — 

If, in any year, the Finance Act imposes neither Income-tax 
nor Super-tax, the Income-tax Officer could presumably not insist 
upon the submission of the return; and probably no penalty 
■would attach to the omission to furnish this return. See also 
notes under section 3. 

As to how ‘discretion’ should be exercised, see Introduc- 
tion — Eules of Construction. 

Sub-section (2) — 

‘Prescribed form’, etc . — see Rule 19 above. 

Return of income by persons other than companies— 

The form of return of total income of individuals, firms or 
Hindu undivided families, is prescribed in rule 19 which also 
prescribes the form of the verification of such return. In this 
case, no statutory obligation rests upon the individual, firm or 
Hindu undmded family to make such a return until a notice has 
been served by the Income-tax Officer requiring such a return. 
The notice must allow a period of 30 days for the furnishing of 
the return. If, however, on receipt of such notice, the return 
is not furnished within due time, such failure to make a, return 
is punishable under section 51 (c) of the Act. (Income-tax Manu- 
al, para. 63.) 

Income-tax Officer’s opinion — 

The word used in sub-section (2) is “shall”. If the In- 
come-tax Officer believes that a person is likely to be liable, he 
has no option but to serve the notice. But, in effect, the obliga- 
tion means nothing, as it rests on the opinion of the Income-tax 
Officer; and it is really a matter of discretion on his part whether 
lie shall serve a notice or not. Unlike companies, other per- 
sons need not submit a return of their own accord. 

Notice before passing of Finance Act — 

The Income-tax Officer’s ‘ opinion ’ should be masonably 
formed. Obviously, the Income-tax Officer cannot be satisfied 
about the liability of a person to tax before any tax has been im- 
posed by the Legislature. It follows, therefore, that a notice 
issued before the passing of the Finance Act is not valid. But 
it is not necessary that the notices should issue after the close 
of the ‘previous year ’-r-though the ‘ previous year ’ must ob- 
viously end before the date on which the return is due. 
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Income-tax Officer acting unreasonably— 

If an Income-tax Officer acted unreasonably in forming his 
opinion as to the probable income of a person before asking him 
to submit a return, it might be possible to argue that no penalty 
would attach to non-compliance with the Income-tax Officer’s 
notice. On the other hand, the mere fact that a person’s income 
is less than the taxable limit would not of itself make the Income- 
tax Officer’s action unreasonable. 

Assessee ueed not sign return himself — 

It is not necessary that the assessee himself should sign the 
return of income, but it should be signed by some one who can 
bind him by the signature. Otherwise, the Income-tax Officer 
can treat the person as in default and proceed further — by way 
of assessment mider section 23 (4) — and if necessary, also by way 
of penal measures, under section 51. 

Firms, etc.— 

A ‘ person ’ includes a firm, or other association of indi- 
yjduals and a Hindu undivided family — section 2 (9); and all 
persons other than Companies [which are governed by section 
22 (1)] have to be served with a notice under this sub-section. 
As to the form of serving notice, see section 63 (2). 

A firm’s return need be signed by a single partner only, 
and that of a Hindu undivided family by the managing member. 
In all cases what is necessary is that some one whose signature 
will bind the assessee should sign the return. ■ 

Notice form not prescribed — 

There is no prescribed form for the notice; it is only the 
form of return of income that has been prescribed — see rule 19. 
The assessee must be given a minimum period of 30 days, within 
which to comply with the requirements of the notice. The 30 
days will evidently count from the date of receipt of the notice 
by the person called upon to make the return. 

Consequences of failure to furnish a return of income — 

Where a return is not furnished in due time, whether it 
be a statutory return which companies are required to furnish 
by the 15th of June under section 22 (1), or whether it be the re- 
turn which other persons are required to furnish under section 
22 (2) on receipt of a notice from the Income-tax Officer calling 
wpon them to do so, the person failing to make the return is not 
only liable to be prosecuted under section 51 (c) but no appeal 
lies under the proviso , to section 30 (1) of the Act against any 
assessment made by the Ineome-tax Officer upon the company or 
other person failing tq make a return. , 



Failure to make a return, therefore, deprives the person 
at fault of any remedy whatsoever against the assessment sub- 
sequently made, except the remedy specified in section 27. IJn- 
der that section, a person failing to make a return may, within 
one month after the receipt of a notice of demand of the tax, 
apply to the Income-tax Officer, and if he satisfies liim that he was 
prevented by sufficient cause from making the return, the Income- 
tax Officer shall cancel the assessment and proceed with the case 
de novo. Should the Income-tax Officer refuse to re-open the 
ease under section 27, the assessee may appeal under section 30 
to the Assistant Commissionei', but if the Income-tax Officer does 
re-open the case, whether of his own accord on an application 
under section 27 or under the ordei’s of the Assistant Commis- 
sioner under section 31 on an appeal, and the assessee fails again 
to make a return, the same provisions apply, and no appeal lies 
against the assessment. Section 22 (2) makes it obligatory upon 
the Income-tax Officer to call for returns from all assessees, and 
as the success of the administration of the Act is largely depen- 
dent upon assessees making returns of their income, every effort 
should be made to get every assessee to file a return. At the 
same time, it is desirable that, with due regard to the fiscal in- 
terests of the Government, all Income-tax officers should adminis- 
ter the Act in a sympathetic spirit, and in particular, should give 
assistance to assessees if they find any difficulty in filling up their 
returns; 

Sub-section (3) of section 22 is a new provision the effect 
of which is that where a person has not furnished a return in due 
time or having furnished a return discovers any omission or 
%\Trong statement therein, he may furnish a return or a revised 
return before the order of assessment is passed so that where such 
a return or revised retum has been made, the assessee may not 
be prosecuted for failing to submit a return in due time under 
section 51 (c), and- may not be penalised under section 28 for 
making a wrong statement in the original return. {Income-tax 
Manual, para. 64.) 

What constitutes failure to make a return — 

See notes under section 23 (4), and the notes under section 
23 dealing with the general scope of sections 22 and 23 together. 

« 

Consequence of false returns — 

A person who makes a false return under section 22 , IS 
liable to be punished under the provisions of section 177 or sec- 
tion 182 of the Indian Penal Code which run as follows ; — 
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“ 177. Whoever, being legally bound to furnish information on any 
subject to any public servant as such, furnishes, as true, information on 
the subject which he knows or has reason to believe to be false, shall be 
punished with simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, or 
with both. * * * ” 

“ 182. Whoever gives to any public servant any information which 
he knows or believes to be false, intending thereby to eaijse, or knowing 
it to be likely that he will thereby cause such public servant — 

(а) to do or omit anything which such public servant ought not 
to do or omit if the true state of facts respecting which such information 
is given were knowm by him, or 

(б) to use the lawful power of such public servant to the injury 
or annoyance of any person 

shall be punished with imprisonm.ent of either description for a term 
which may extend to six months or with fine which may extend to one 
thousand rupees, or with both.” 

The returns under section 22 must be “ verified in the 
.prescribed manner ’ and under section 52 of the Act, a false 
statement in any such verification is an offence punishable under 
section 177 of the Indian Penal Code. 

Apart from these legal penalties, under section 28 of the 
Act, if the Income-tax Officer, the Assistant Commissioner or 
the Commissioner is satisfied that an assessee has concealed the 
particulars of his income or has deliberately furnished inaccurate 
particulars of such income and has thereby returned it below the 
real amount, he may direct that the assessee shall pay a penalty 
not exceeding the amount of the tax which would have been avoid- 
ed if the return had been accepted as correct. The second pro- 
viso to section 28 (1), however, provides that where a penal 
assessment under that section is imposed by the revenue autho- 
rities, no criminal prosecution for an offence sh.all be instituted 
on the same facts. It is obviously not described that there should 
be room for a possible conflict between the revenue and judicial 
authorities, and it is also unreasonable that a double punishment 
should be provided for. 

A criminal prosecution cannot, under section 53 (1) of the 
Act, be instituted except at the instance of an Assistant Commis- 
sioner. In most cases action under section 28 will be effective, al- 
though in more serious eases, a prosecution might be launched. 
(Income-tax Manual, para. 65.) . 

‘Documents’ — 

The wmrd ‘Documents’ “shall include any matter written, 
expressed or described on any substance by means of letters, 
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figures or marks or by more than one of those means, which is 
intended to be used, or which may be used, for the purpose of 
recording that matter.” Section 3 (16), General Clauses Act 
(X of 1897). 

‘Accounts’ — 

‘ Books of account ’ have been held not to include “ letters, 
cheques and vouchers from which books of account can be made 
up”. — Per Cave, J. in In re Winsloiv^ (a case under the Bank- 
ruptcy Acts). ‘ Accounts ’ presumably mean the same as ‘ books 
of account ’. The expression ‘ documents ’ is, of course, wider. 

Production of accounts — . 

Under sub-section (4) of section 22, the Income-tax Ofiicer 
is empowered to call upon any person liable to make a re- 
turn to produce such accounts or documents as he may 
require. The production of accounts may be called for whe- 
ther a return has or has not been made. As stated in paragraph 
64, it is always desirable in the interests both of the assessees 
and of the Government that Income-tax Officers should obtain 
a return of income before they make an assessment. If, howi- 
ever, such returns are not forthcoming, they should, so far as 
possible, obtain the accounts of the assesses. Again, if a return 
is made, the Income-tax Officer has power to call for accounts 
wherever he considers it necessary for the purpose of testing 
the accuracy of the return. It is, however, desirable that the 
least possible inconvenience should be given to assessees by the 
detention of their accounts by Income-tax Officers, and Income- 
tax Commissioners should take steps to see that accounts are not 
detained for any undue time or for any unnecessary purpose. 
Steps should be taken to secure that the services of competent 
and reliable accountants, where employed by assessees, should be 
utilised to the fullest extent by the Income-tax Officers. The 
latter from their experience should soon know what particular 
auditors can be relied upon to give accurate figures. Where 
a statement of profit and loss filed by an assessee has been certi- 
fied as correct and complete by such an Accountant, the Income- 
tax Officer should, unless he sees reason to the contrary, accept 
the statement as correct and complete with regard to the facts 
mentioned in it, although he will frequently have to call for de- 
tails showing how various figures are made up. But in such 
cases, the accountant himself when authorised by the assessee to 
appear on his behalf, should be asked to supply the details. In- 
come-tax Commissioners should take steps to secure that the 
services of such accountants are fully availed of. 

(1) IAQ. B. D. 696.: '“ - ' ^ ^ ^ ' 
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The proviso to sub-section (4) of section 22 prevents any 
Income-tax Officer from calling' upon an assessee to produce 
books of account going' back for a period of moie^ than three years 
prior to the “ accounting period.” This limitation applies mere- 
ly to books of account ; it does not apply to documents. No limi- 
tation is placed, by the Act, upon the power of the Income-tax 
Officer to call for documents of any date. 

Neglect to furnish accounts or documents asked for by 
the Income-tax Officer under section 22 (4) is punishable under 
section 51 (d), and, further, under the provisions of section 23 
(4) read with section 30 (1), any person who fails to comply with 
the requisition of the Income-tax Officer for the production of 
accounts or documents, may not appeal under section 30 against 
the assessment made whether he has made a return or not. He 
is in exactly the same position as a person who did not make a 
return in the first instance, his only remedy being that described 
in paragraph 64 (i.e., under section 27.) {Income-tax Manual, 
para. 66.) 

Notices — More than one — 

The Income-tax Officer may issue more notices than one 
under this sub-section. As he proceeds with the examination 
of each case, he may require to see other documents and accounts 
that he may not have required in the first instance. The fact 
that he so requires further accounts and documents to be pro- 
duced does not mean that his earlier notices need not be complied 
with. There can be no implied waiver of such earlier notices 
merely because supplementary information is called for later. 

Accounts, etc., to be specified — ^Not confined to British India — 

Under this sub-section, it is the duty of the Income-tax 
Officer to specify the accounts or documents that he requires. 
Under section 23 (2), the position is different. Also, under this 
sub-section 22 (4), the Income-tax Officer can only call for accounts 
or documents. Ho cannot ask for the attendance of persons. 
For that purpose, he must invoke his powers under sections 23 
and 37. The accounts and documents called for under this sub- 
section need not necessarily be within British India; it is open 
to the Income-tax Officer, under this sub-section, to call for ac- 
counts and documents relating to branches of business abroad 
a,nd so forth.^ 


(1) ci/p4 Son§ v, of IncomB-tax, unreported. 
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Notice ttiider section 22 (2) — Precedent condition — 

^ The Income-tax Officer can use section 22 (4) only if a 

notice under section 22 (2) has already been served upon the 
persoiij unless lie happens to be the principal officer of a company. 

Three years— 

Three years, in this snb-section, evidently mean three ac- 
counting periods. 6^^6 860410112(11). 

Notices — On persons outside British India — Validity of— 

The validity of service of notices to make a return, and of 
notices of assessment on non-residents, lias been the subject of 
recent discussion in the United Kingxlom, and it was finally held 
by the House of Lords in Whitney v. Commissioners of Inland 
^ Revenue^ that the service of the notice was mere machinery to 

enable the Income-tax Officer to do his duty, that the principles 
r relating to the service of writs did not apply to these notices, and 

; that these notices were not judicial processes. • 

The point was first considered in Commissioners of Inland 
i Eevemie v. Ilunir 

Per Eowlatt, J, — Now the principle involved here is the prin- 
ciple that Acts of Parliament are prima facie not to be construed so as 
to assume jurisdiction without the realm — extra-territorial jurisdiction 
. — so as to make the jurisdiction extra-territoriaL And, of course, when 

^ it comes to the ease of creating a duty abroad or creating an offence 

|t abroad, both of which, of course, can be done by Parliament and can be 

' done unquestionably in the case of British subjects (there is a difficulty 

^ regard to others), but the Courts have to recognise it. When it 

comes to a question of imposing a duty or creating an offence abroad, 
of course, the courts are bound to look narrowly at the Statute to >see 
whether that is what is meant. But I apxireliend there is no difficulty of 
that sort in the way of what the Statute really directs is the mere service 
of a notice, and that is all it is. There is no international difficulty ‘ in- 
volved in serving a notice abroad. I forget for the moment how you serve 

, a notice of dishonour abroad, but if a Statute said that a person was to 

^ have a notice of dishonour served on him abroad or some notice of that 

I sort was to be served, nobody would suggest that there was any difficulty 

I in extending that to foreign countries. It may have consequences but it 

* is a mere notice I think there is involved in this machi- 

nery the mere giving of a notice as a preliminary to the Commissioners’ 
proceeding to do something wffiieh they are entitled to do with regard 
to this gentleman in respect of his present or past property in this country 
Sr’r ‘ ^ and that I think ought not to limit the words of the section so as to make the 

f notice, as a mere notice, null and void, 

I (1) 10 Tax Cases 88. 

(2) 8 Tax Cases 466, 
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''In the argument, naturally, one was referred fairly often to all the 
cases about writs. If this was a judicial process that was emanating 
against this gentleman, there would be: a great deal to be said for that 
sort of analogy. I do not think it is that.'' 

This point was taken up to the House of Lords in Whitmy \ 
V. Comniissioners of Inland Revenue and Kowlatt J.’s judgment 
was: upheld. 

Per Warrington, L. J., in the Court of Appeal. — "Now, it is 
pointed out that the notice, which is the document in question, asserts 
no jurisdiction over the man; all tliat it does is to tell him he is required 
to do a certain act, and that if he fails to do that act somebody else will 
take a certain step. That is all that it does. With a notice of that sort, 
one looks to see whether any restriction is imposed by the legislative 
authority which gives power to serve the notice as to the place %vhere it 
shall be served. The only restriction alternative to personal delivery to 
the man himself is that it is to be left at his last knowm or usual place 
of abode, or sent there by post by registered letter pre-paid. There is 
no local restriction except that if it were left otherwise than in his own 
personal possession it must be left at his last known place of abode, or sent 
there by post by registered letter. What they have done is they sent the 
letter by post. That seems to me to be sufficient service, and being 
sufficient service, it is not disputed that the assessment which was made 
by the Commissioners in default of his complying with that notice was 
an effectual assessment. ...... 

"The argument of the appellant is substantially this, that a ser- 
vice on the individual in this case must be a service within the jurisdic- 
tion, that there is nothing which gives the Commissioners any power 
whatever to effect a service of such a notice out of the jurisdiction, I 
think whether it was sent by post or not is immaterial. It is said that 
they had no powder to send a messenger with an individual notice, or in 
any other way to give a notice which operated outside the territorial 
jurisdiction. It seems to me that that is applying wrongly the sort of 
analogy which is derived from the service of writs, documents which 
seek to enforce a personal liability against an individual by means of 
the jurisdiction of the Courts. It seems to me that the notice in such a 
ease as this, is much more like the notices which have to be given with 
regard to individual contracts, such as notices to terminate a lease, or to 
exercise an option, or, at any rate, to be of the class of notices which 
are referred to in Order 11, Rule 8 (a) of the Rules of the Supreme 
Court, which, after providing for service of certain Originating Sum- 
monses, and other processes, adds this : ' Nothing herein contained 
shall in any way prejudice or affect any practice or power of the Court 
under which, when lands, funds, choses in action, rights or property 
within the jurisdiction are sought to be dealt with or affected, the Court 
may, without affecting to exercise jurisdiction over any person out of 
the jurisdiction, cause such person to be informed of the nature or existence 

(1) 10 Tax Cases 88, 
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of the procedings with a view to such person having an opportunity 
of claiming, opposing or otherwise intervening.’ It seems to me that 
in the case of such a notice as that which is provided for in section 8 of 
the Income-tax Act of 1918 there is no prima facie implication that the 
area within which that notice may be served is the area of teiTitoriai 
jurisdiction such as is prescribed, or is necessaiy, in the case of a writ. I 
think it is for the appellant, rather than for the Crown, to show some 
limitation of the general power to service which, prima faciei is operative 
wherever the person to be served can be found in such a case as this. . 



The House of Lords confirmed the decision of the Court 
of Appeal by a majority of 3 to 2. Extracts from the speeches 
representing both views are given below :■ — 

Per Lord Chancellor Cave , — .... This enactment, which 
does not (as was suggested) give a privilege but imposes a duty, is 
plainly binding upon any person (whether British or not) who is within 
the jurisdiction, and it may be — though on this I express no opinion — 
that it binds a British subject resident abroad. But it is difficult to 
believe that the Legislature of this countiy can have intended to impose 
such a duty upon a subject of a foreign country resident and being in 
that country, whether he is or is not chargeable to super-tax here. The 
difficulty is increased -when it is noted that by sub-section (3) of the 
same section (section 7 of the Income-tax Act, 1918) it is made the duty 
of every person chargeable wdth super-tax to give notice to the Special 
Commissioners that he is so chargeable — an enactment wffiich is surely 
inapplicable to an alien resident and being out of the jurisdiction, who 
cannot be assumed to have any knowledge of our law; and that by sub- 
section (4) any person who without reasonable excuse fails to make any 
return or to give any notice required by the section is made liable to an 
immediate and a continuing penalty. But what right such a penalty 
could even in express terms be imposed upon an alien resident and being 
abroad, it is not easy to understand; and it appears to me that sub- 
sections (2) and (4) cannot have been intended to apply to such a per- 
son. Now the power given by sub-section (5) to the Special Commis- 
sioners to make an assessment to super-tax ^ according to the best of their 
judgment ’ is contingent on ‘ failure ’ to comply with the obligation to 
make the return under sub-section (2) ; and I see no escape from the 
conclusion that, where no such obligation exists, there can be no such 
^ failure ’ to comply with it and accordingly that in such a case an assess- 
ment under sub-section (5) cannot be made 

When a notice is sent by post, the postal autho- 
rities are only the agents of the sender to deliver the notice. The posi- 
tion is the same as if the sender — in this ease, the Special Commissioners 
—had sent a messenger abroad to serve the notice there upon the appellant, 
in person; and if (as I hold) personal service of the notice in this case 
could not have been effectively made upon the appellant in New York, 
it follow's that the service by post was equally ineffective. The regulation 
cannot alter the construction of the Act or enlarge the Commissioners^ 

1—^86 
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jurisdiction (see Lord Davey in Barraclough v. Brown?-). . ... If 

the machinery provided for assessment is not applicable to the case, then 
there is no power to tax. .... 

“ . . . . It appears to me that the whole statute is framed on 
the basis that direct assessment, whether to income-tax, or to super-tax, can 
only be made upon persons who are or reside in this country or on re- 
presentatives in this country of persons who reside abroad ; and that if it 
is desired to have effective machinery for charging with super-tax an 
alien resident and being abroad who has no representative here, that 
machineiy must be provided by an amendment of the statute. . . . 

Per Lord Dunedin. — ‘ ‘ It is here that I part company 

with the noble and learned Lord Chancellor. Holding that sub-sections 
2, 3 and 4 setting forth the request for and the making of the return of 
income from all sources are inapplicable to an alien non-resident in the 
United Kingdom he concludes that where no return has been made there 
can be no failure in the sense of sub-section 5, and that accordingly no 
assessment can be made. My Lords, I cannot help feeling, wdth the ut- 
most respect, that that is tantamount to making liability dependent on 
failure to make a return, and yet ex-hypothesi a liability is already estab- 
lished. But my real reason for differing from my noble and learned 
friend is that I look on these siib-sections as mere aids to the Special 
Commissioners in their task, and not as conditions of their power. That 
power is, to my mind, conferred by sub-section 1. As in the cases of 
Tischler'-^ and Werle,^ it was held that the power given to charge a resident 
abroad in the name of a person acting on his behalf in the United King- 
dom did not prevent a direct asses.sment on that person if he was in effect 
found in the United Kingdom, so by analogy I think that the failure 
of some of the provisions of the succeeding sub-sections to fit a particular 
case does not prevent the Special Commissioners proceeding under the 
powers of sub-section 1. It is, I think, appai-ent that the Special Com- 
missioners are bound if they can to adopt the methods provided by the suc- 
ceeding sub-sections, and so I think indeed they have done. They have 
sent a notice requiring particulars in the only way available to them, viz., 
by post, and it is admitted that that notice was receWed. The next step 
lay with the appellant, and he made no. return; and I agree that the 
penalty section is inapplicable. For the appellant is not subject to the 
jurisdiction of the English Court, nor has the British Parliament power 
to enjoin him personally to do anything. 

“ Then comes sub-section 5. I think that he failed to make a 
return, for I read ‘ failure ’ in the sense of ‘ de facto did not make ’ not 
in the sense of ‘ contrary to law did not make ’. Accordingly, I think 
the Special Commissioners were authorised to make an assessment ac- 
cording to the best of their judgment. But quite apart from that I think 
that under section 1 they were entitled to assess. I lay stress on that for 

(1) h. E. (1S97) A. 0. 615, at p. 624. 

(3) 2 Tax Cases 89. ■ ' . 

(8)’ $0 Q, B, D. 753. , : 
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' tills, reason. , It, might have been that the notice never reached Mm. 

I think that the Commissioners would still have been entitled to assess, 

" but the difference would have been that if and when the appellant came 
to knoAv of the assessment made, he would have been absolutely entitled 
to be heard as to the amount, and if necessary to get it altered under the 
powers conferred on the Commissioners by sub-section 7 ; whereas when 
there has been failure by a person who is bound to furnish the notice 

Under sub-section 3, I imagine that thex^e is no absolute right on the part 
of the person assessed to have the assessment altered, although I doubt not, 
as the object of the Act is to tax people justly and not unjustly, that the 
Commissioners would even then be ready to consider the question of the 
amendment of an assessment quite unjust as to amount. . ... 

Per Lord Wrenhury , — There was sent to the appel- 

iant by post addressed to him in the United States a notice under section 
7 (2) requiring him to make a return. It is contended that there was 
no right to post him such a notice so addressed. The case, it is contended, 
is similar to the ease of service of a writ out of the jurisdiction. I do 
not agree. It is similar rather to the service of a notice of dishonour of a 
bill or of a notice to quit or of a notice requiring payment of calls upon 
shares as a preliminary to forfeiture in default of payment. It is not 
a step in a judicial proceeding but a step which will create inter partes 
a state of things in which judicial proceedings can subsequently be taken 
in default of compliance. I think the notice was duly served. In my 
opinion Inland Revenue Commissioners v. EunP was rightly 
decided 

Section 7, sub-section (1), is self-contained and imperative. Sec- 
tion 4 has imposed a charge. Section 7 (1) has imposed upon the 
Special Commissioners the duty of assessing the amount. Sub-sections 

(2) to (5) do no more than supply machinery for giving effect to siib- 
section (1). But there are no %vords to the effect that if that machinery 
is inapplicable to the particular case, the duty in sub-section (1) shall 
fail to exist and shall not be performed. Under section 7, sub-section 

(3) , it is the duty of every person chargeable with super-tax to give 
notice that he is chargeable. If, therefore, I am right in thinking that the 
non-resident alien is chargeable in respect of property in the United King- 
dom, it was his duty to give that notice, and -whether he performed that duty 
or not and wdiether the notice addressed to him out of the United King- 
dom ^vas duly served or not, it remains that section 7, sub-section (1), 
stands as a statutory duty which the Special Commissioners must dis- 
charge to the best of their ability, leaving the party assessed to his 
remedy if he is in a position to prove that the assessment made upon 
him is excessive. The power of the Commissioners to assess in default 
of a return is not an exclusive power to assess. Their powder and duty 
to assess arises not only in the case in which the tax-payer makes default, 
hut because sub-section (1) gives them powder to assess and imposes upon 
them the duty to do it. if (but for this point) the liability exists I am 


(1) (1923) 2 K.B. 563j 8 Tax Oases 466. 
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unable to agree in the vieAV that the liability is non-existent if it be 

found that the machinery provided by the Act does not fit the ease. . . 

■ ■ 

Per Lord PhiUimore.—“ .... But if I find that the pro- 
cedure is inapplicable, this will be a strong reason for supposing that 
Parliament did not intend to tax this class with this tax. . . . . 

“ if a non-resident and especially a non-resident alien, should be 
minded to come to this country for the purpose of visiting the Exhibition 
at Wembley, would it not be monstrous if he were suddenly prosecuted for 
this penalty? It seems to me no answer to suggest that in the circum- 
stances the penalty imposed would he a nominal one. He would have 

been treated as a law-breaker It is only when there is a 

failure or an unsatisfactory return that they are enabled to make an 
assessment according to the best of their judgment. Failing the condi- 
tion precedent, they have no jurisdiction . ... But I am sure that 

it is not the duty of a non-resident and undomiciled alien to know 
them. 

In India the position of the Crown is stronger inasmuch 
as the principal ground of the dissentient judgments in the above 
House of Lords ease, vis., that the assessee has in some eases under 
the United Kingdom law to give notice himself and that an alien 
is not expected to know the Municipal laws of another country, is 
absent in India. Except in the case of a principal officer of a 
company, no return need be furnished by a person unless the 
Income-tax Officer has called for it; and if the Income-tax Officer’s 
notice did not reach the assessee, he can avail himself of section 
27 and demand a fresh assessment. And if for any reason he is 
unable to avail himself of section 27, he can ask the Commissioner 
to consider in revision his case under section 33. 

There seems therefore to be nothing in the Indian Income- 
tax Act to prevent the decision in the Whitney ease being follow- 
ed in India. Commissioner of Income-tax v. Bhaunjee^ is autho- 
rity for the position that a non-resident (British subject or 
foreigner) can be taxed with reference to income accruing in 
India and that the fact that he has or has not an agent in British 
India does not affect the question. Sections 3 and 4 which impose 
the tax do not distinguish between aliens and British Indians. 
Section 22, sub-section (2), under which an Income-tax Officer 
has to serve a notice upon a person likely to be liable to tax re- 
quiring him to furnish, within the prescribed period, a return 
in the prescribed form, does not, equally with the section in the 
English Act on which the Whitney xuling was based, restrict it 
to any person resident within British India. On this matter 

■■ ’ ; ' ' (1) I. L. R. 44 Mad. 773 : 41- M. L. J, 191.- 


there is no difference between S. 7 of the English Income-tax Act, 
1918, and the Indian Act. Therefore under section 22 a return 
can be asked for from the non-resident person liable to income- 
tax. Sub-section (4) of section 23 is also general in its terms, 
and therefore, under that sub-section, an assessment can be made 
if the non-resident person fails to submit a return. The same 
remark applies also to section 29 which deals with notice of 
demand. 

As to the mode in which such notices are to be served on 
a non-resident person, section 63 provides that a notice under any 
of the sections specified above can be served on the person there- 
in named either hy post or as if it were a summons issued hy a 
Court under the Code of Civil Procedure. Under Order 5, Eule 
25 of the Code of Civil Procedure a notice can be served on a 
person residing outside British India who has no agent in Bri- 
tish India empowered to accept service, by addressing the sum- 
mons to the place where he is residing and sending it to him 
hy post if there is postal communication between such place and 
the place where the Court is situate. That being so, both under 
the first part of section 63 (1) and under Order 5, Eule 25, 
notices calling for the returns can be sent hy post to the person 
to be assessed. As to the officer who is to send such a notice 
and assess, section 64, sub-section (4), will apply, and any offi- 
cer in wffiose area the company paying dividends is situate or 
where the profits or gains accrue or arise can send such a notice 
and make the assessment. 

The main point, of course, is that what determines the 
liability is the nature of the income, and that, once the income 
is liable to tax there is nothing to prevent the Crown taxing the 
income if it can reach it after giving a reasonable opportunity 
to the assessee. It is not the giving of such opportunity to the 
assessee — ^whieh is what the service of a notice means — that deter- 
mines the liability to tax, but the fact that the income accrues or 
arises or is received in British India. 

Power to seize books — Not allowed — 

An Income-tax Officer went to a factory to inspect the 
accounts where he met the sons of the proprietors A & B. A 
gave the Income-tax Officer some of the books that he wanted. 
While the Income-tax Officer was leaving with the books, B wanted 
the books back. The Income-tax Officer was willing to return 
the books but wanted A to put in an application asking for exten- 
sion of time for producing the books. To this B demurred. 
Thereupon the Income-tax Officer wrote out a notice under sec- 
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tion 37, and served it on A and B, bnt they refused to receive 
it. B then attempted to recover the account books forcibly from 
the Income-tax Officer ’s orderly who was keeping them. The 
Income-tax Officer at once sent for the Police, and warned B that 
he was obstructing a public servant in the discharge of his duties. 
B then forcibly ejected the Income-tax Officer who had refused 
to go but. B was prosecuted under section 99, Indian Penal 
Code. Held, that although under section 22 (4) of the Income-tax 
Act, the Income-tax Ofiicer can serve a notice calling upon the 
aSsessees to produce the accounts, he had no power to insist on 
the production of accounts in the event of non-compliance beyond 
what he can do under section 23 (4), that is, to assess according 
to the Income-tax Officer’s judgment and deprive the person of 
the right of appeal. By remaining in the premises after he had 
been asked to go away, the Income-tax Officer was guilty of tres- 
pass, and inasmuch as he was not acting in good faith under colour 
of his office section 99, Indian Penal Code, did not deprive B of 
the right of self-defence.^ 

There are two points in this case which are of interest : 
(1) Could not the Income-tax Officer use his powers to the extent 
that they are elfeccive under , section 371 In this case, of course, 
the Income-tax Officer had no right to establish himself without 
leave on private property, but from his office he could have cer- 
tainly set the machinery of section 37 in motion and followed it 
up for what it was worth. The machinery could not of course 
have availed him any more or any less than to a Civil Court in 
the same circumstances. That is to say, it might still have been 
impossible for him to obtain the books, though he could have 
punished the assesses otherwise. (2) Though the Income-tax 
Officer may have been guilty of trespass in not leaving the premi- 
ses when asked to do so, had B any right to snatch by force, the 
books that had been given to the Income-tax Officer voluntarily 
by A! And would the fact that the books were given to the 
Income-tax Officer by A' voluntarily and without reference to 
any summons or other formal proceeding from the Income-tax 
Officer, make any difference? ,These aspects of the . case Avere 
of course not relevant to the particular charge on which the 
High Court had to decide. 

Previous law — 

Under the 1886 Act, while there was an obligation on the 
principal officer of a company to furnish a return, there was no 
sim ilar obligation on the part of individua l assessees to furnish 

' : ; ( 1 ) Mam m4 Qpefs y. The Crmm, T tH* ^ ‘ 'I ^ 
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returns. All that the Collector could do was to invite returns 
from such persons if the Local Government had so authorised 
him hy Rules. The power to call for retunis was first given by 
the Amending Act of 1916. 

As regards the demand for the production of accounts, 
the Income-tax Officer had, under the 1918 Act, to call for the 
accounts in every case in which he did not accept the return of 
the assessee. Now, he is not bound to do so. Further, under the 1918 
Act, the accounts could be called for only if the return was not 
accepted by the Income-tax Officer. If no return had been filed the 
accounts could not be demanded. Now, however, the accounts can 
be called for at any stage, and whether the return has been filed 
or not. But see notes under Section 23. 

Sub-section (3) is new and was introduced in 1922. 

United Kingdom Law — 

In the United Kingdom, the accounts of the assessee cannot 
be demanded; nor is there a penalty for not producing the 
accounts. All that he can be asked to do is to produce evidence in 
support of his return (section 139 of the English Income-tax 
Act of 1918) and if such evidence is not produced there would be 
the usual presumption against the assessee. 

2 3, (l) If the Income-tax Officer is satisfied that a 
. , return made under section 22 is correct 

and complete, he shall assess the total 
income of the assessee, and shall determine the sum pay- 
able by him on the basis of such return. 

(2) If the Income-tax Officer has reason to believe 
that a return made under section 22 is incorrect or in- 
complete he shall serve on the person who made the 
return a notice requiring him, on a date to be therein 
specified, either to attend at the Income-tax Officer’s office 
or to produce, or to cause to be there produced, any evidence 
on which such person mqy rely in support of the return. 

(3) On the day specified in the notice issued under 
sub-section (2), or as soon afterwards as may be, the 
Income-tax Officer, after hearing such evidence as such 
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person may produce and such other evidence as the 
Income-tax Officer may require, on specified points, shall, 
by an order in writing, assess the total income of the 
assessee, and determine the sum payable by him on the 
basis of such assessment. 

(4) If the principal officer of any company or any 
other person fails to make a return under sub-section (l), 
or sub-section (2) of section 22, as the case may be, or 
fails to comply with all the terms of a notice issued under 
sub-section f4) of the same section or, having made a re- 
turn, fails to comply with all the terms of a notice issued 
under sub-section (2) of this section, the Income-tax 
Officer shall make the assessment to the best of his 
judgment. 

Evidence in assessment proceedings other than returns and accounts of 

assessee — 

In addition to his general power to call for accounts, the 
Income-tax Officer, where he believes that a return made under 
section 22 (2) is incorrect or incomplete, has power to call upoii 
an assessee to attend or to produce or cause to be produced evi- 
dence of the correctness of his return. If an assessee fails, when 
required by an order under section 23 (2), to attend or to produce 
evidence in support of his return, he is not liable to any penalty 
under section 51, but failure to comply with such orders has the 
result of placing the assessee in exactly the same position as a 
person who failed originally to make a return [see section 23 (4)], 
that is, he may not appeal against the order of assessment or take 
any action other than action under section 27 as described in 
paragraph 64. i 

Under section 23 (3), the Income-tax Officer is empowered 
to utilise any evidence bearing on the assessment, which he may 
obtain of his own motion, while under sections 37 and 38, he can en- 
force the attendance of any person for this purpose and compel 
the production of the information that he requires. 

The following special instructions should be observed in 

calling for inf ormation from railway administrations : — ^ 


(i) The information must be relevant to an individual 
assessment. Income-tax Officers should not, for instauee, ask for 
a complete statement of all consignments to or from a particular 
station. 

(w) The demand for information must be couched in deti- 
nite terms. For instance, it must state whether the particulars are 
requii'ed with regard to outgoing or incoming consignments, and 
name the stations with regard to which the information should 
be collected. 

(in) The requisition for information should always be sent 
to the Agent of the Railway administration eoncenied. There is 
no objection, however, to Railway officers furnishing information 
direct to the income-tax authorities without the intervention of the 
Agent where the Agent has no objection to their doing so. 

Section 37 gives power to call for railway books. 

Except as provided in Section 19-A and Rules 42 and 43, 
a company should not be required to furnish the Income-tax 
Officer with a return of the persons (with their addresses) for the 
time being appearing on the share register of the company and 
the amounts of the dividends paid or payable to such personjs 
during any particular period. Such a duty would be burdensome 
to the company with no corresponding advantage to the adminis-i 
tration. It is for this reason that in section 39 of the Act 
])rovision is made that the share register, the register of 
debenture-holders and of mortgagees of any company are open 
to the inspection of the income-tax authorities, who may also 
take copies or cause copies to be taken of any entries in such 
registers. Since the power to inspect, and take copies of such 
register is specifically conferred bj^ section 39, no income-tax 
authorities utilising these special i)owers, can be called upon to 
pay any fee for inspection or copies under the Companies Act. 

The Bill, as originally framed, contained a provision 
empowering an Income-tax Officer to require information to be 
given regarding specific i^ayments show in the accounts of an 
assessee vdiere there is reason to believe that such payments vfill 
become liable to tax in the hands of the recipients. This parti- 
cular provision Avas omitted by the Select Committee on the Bill 
as being entirely unnecessary because Income-tax Officers have 
ample poAvers to disallow any payment shoAvn in the accounts 
of an assessee, where proof of the payment is not forthcoming. 

Section 37 also provides for the issue of commissions. 
The scale of diet money, any travelling expenses for witnesses 
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fciujnmoiied under this section should be that prescribed for 
attendance in civil courts in the Province concerned. {Income- 
tax Manual, para. 67.) ■ 

Sub-sections (2) and (3) — Scope of — 

The scope of section 23 (2) and (3) was examined in In re 
Laciman Das Narain Das of Gawnporel 

^ sX* SA' '<V V.' *A- Vv* ^ 

Per Walsh, C. J. — For my own part I have no doubt, and I am 
confirmed by my examination of the other provisions of the Act, that 
the other evidence which, the Income-tax Officer may require on specified 
points, under sub-section 3 of section 23, is evidence which he may 
require from the assessee and of which he may give him notice, specify- 
ing the points and requiring its production. It seems to me that, this 
interpretation enables the machinery to work smoothly and naturally, 
and any other interpretation wmrks difficulty. There is no doubt that 
the enquiry contemplated by section 23 is an enquiry such as that which 
the appellate Court under section 31 may direct the Income-tax Officer 
to hold, or may himself make during the hearing of the appeal. It is 
deemed to be a judicial proceeding, and the Income-tax Officer has the 
same power as a court under the Civil Procedure Code when trying a 
suit to enforce the attendance of any person and to compel him to give 
evidence on oath, to compel the production of witnesses and of documents, 
and to examine witnesses on commission. So that he has ail the powers 
of a Judge in a suit, so far as concern witnesses and documents. This 
gives him ample facilities for securing information and guidance from 
rivals in the trade of the assessee, or experts, or past employees, or 
managers, acquainted either with the particular business of the assessee, 
or the class of business in the neighbourhood — and no further provision 
is required in any other part of the Act to vest that power in him. 
Section 37 is comprehensive and adequate. If sub-section 3 of section 
23 gave power to the Income-tax Officer to summon further evidence 
himself, it would be tautologous. It would be merely repeating, in 
inconvincing and inadequate form, what is expressly provided by section 
37. In my view, the matter is simple and clear. When the day is 
appointed, and the notice requiring the assessee to attend and produce 
evidence and so forth at the enquiry has been complied with, up to that 
point, there has been no default under sub-section 2. If the assessee 
makes default under sub-section 2 by failing to attend or failing to 
produce evidence, then undoubtedly the Income-tax Officer may, and 
indeed has no option but to, do his best under sub-section 4. But in 
this imperfect world especially with businesses difficult to understand for 
any one wdio has not been specially trained, occasions must often arise 
when the evidence produced before a tribunal falls short of giving the 
Income-tax Officer full and complete satisfaction. In this case for 
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example, the asssessee might have said “ the wastage is abnormal. I ad- 
mit it. The fact is that our machinery is worn out. It has given great 
trouble this year, and partly on that account the wastage has been ex- 
cessive and our profits much diminished.” The obvious course for the 
Income-tax Officer would be to say “I was not aware of that, and 
if you satisfy me on that point, I shall be prepared to accept your claim 
of wastage, but before I do that, I require you to produce further evi- 
dence about the machinery.” He may then adjourn the enquiry, fix a 
fresh date, and in order to prevent mistake, require by a fresh notice the 
assessee to produce other evidence on the specified point, namely, on the 
defect which had appeared in the machinery, on such adjourned date. 
As my brother pointed out during the argument, sub-section 2 does not 
confine the Income-tax Officer to one notice, and such further notice if 
given would become a notice under sub-section (2). The evidence if 
produced, wnuld be other evidence such as the Income-tax Officer has 
required on specified points, and having obtained it he can then asse,ss 
under sub-section 3. If the assessee chooses not to produce the further 
evidence on those specified points, then the Income-tax Officer is thrown 
back on to sub-section 4, just as he is if the assessee has failed to produce 
any evidence in the first instance, and this view, which seems to me to 
work, as I have already said, quite easily and to do justice to all parties, 
derives confirmation from the fact that an oi’der under sub-section 4 of 
section 23 is unappealable ; in other words, an assessee who is so obstinate, 
or fraudulent, that he wall not assist the Income-tax Officer by remov- 
ing these difficulties and tendering further evidence on specified points, 
is not only penalised at possibly a figure higher than the true figure, but 
is also deprived of the right of appeal, which is given to those who try 
their best even though the tribunal does not accept their views. . . 

Dalai, J . — “ The applicant desires us to hold that 

the Income-tax Officer could hear evidence only of witnesses produced by 
him, while the Income-tax Commissioner expresses alarm in ease this 
Court held that by the word ‘ require ’ in this clause is meant ‘ require 
from the assessee.’ The Commissioner enquires how a fair assessment is 
to be made if the Income-tax Officer is confined to hear evidence produced 
by the assessee only and not any other evidence. This clause however is 
to be read with the rest of the Act, and it does not take away the power 
of the Income-tax Officer to call for and hear evidence under the powers 
he has under section 37 of the Act. The only difference between clause 
3 and clause 4 is that in cases falling under clause 3 he is to arrive at an 
assessment to the best of his judgment on the evidence before him, while 
under clause 4 he is to decide in the absence of evidence ” 

As suggested in Walsh, C. J.’s judgment above, the words 
“such other evidence as the Income-tax Officer may require” in sec- 
tion 23 (3), simply refer to any evidence that the Income-tax Officer 
may call for under section 22 (4) or section 37. Section 23 (3) 
does not, of itself, confer on; the Income-tax Officer any power to 
call for evidence, and that is why 
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(a) No form has been prescribed for a notice calling for 
the production of evidence under section 23 (3) ; 

(b) No special penalty apart from that prescribed under 
the Civil Procedure Code has been prescribed for failure to comply 
with such a notice. 

Personal attendance of assessee — 

While section 23 (2) empowers the Income-tax Officer to 
require a person making a return to attend at his office, under the 
provisions of section 61 any person required or entitled to attend 
before any income-tax authority may either attend in per- 
son or be represented by a person duly authorised by 
him in writing. The penalty to which an assessee who failed to 
attend when required to do so by an Income-tax Officer was liable 
under the Act of 1918, has been omitted from section 51 of the 
present Act. While there is no obligation on an assessee to attend 
in person at any stage of the assessment proceedings or before any 
income-tax authority in connection with any proceedings under 
the Act, and while he may be represented at any such proceedings 
by any other person he pleases to authorise in writing, failure to 
attend or to be so represented has the result that the assessee loses 
any right of appeal against the assessment. 

It should, however, be particularly noted that the provi- 
sion of section 61 merely refer to attendance. Eeturns and verifi- 
cations required under the Act must be signed either by the asses- 
see himself or by any duly authorised i^erson. 

It is desirable that tax-payers should be allowed to use 
whatever agency they please for the purpose of representing their 
case; and whatever person they authorise to represent them, 
whether he be an employee, an accmmtant or any other person, 
has presuinably been selected by them as the person having the 
best knowledge of their accounts and financial position, and such 
person is entitled to appear before any income-tax authority and to 
give explanations and produce evidence regarding any points of 
■doubt that may arise. {Income-tax Blamial, para. 68.) 

Under sub-section (2) of section 23 an assessee cannot be 
asked both to attend and to produce the evidence, 

Ewrther evidence — 

^ Under section 23 (3), if the Income-tax Officer wants any 
further evidence beyond what the assessee himself produces in 
response' to the notice under section 23 (2), the Income-tax Officer 
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sliould specify the evidence required and give notice to the asses- 
see, e.g., make an adjournment. As regards evidence other than 
Avhat the assessee can produce, the Income-tax Officer should 
proceed under section 37.^ 

Order of assessment — 

When an assessment order has iieen passed under section 
23, any assessee who applies to the Income-tax Officer for a copy 
of the order mmst I>e .supplied by the Income-tax Officer with a 
copy free of charge, (lyironie-fax para. 73.) 

Free of charge — 

All that this means is that no copying fees shonld be levied 
and not that sncli conrt-fees or other stamp fees that may be 
leviable under the Jaw should be remitted. As regards Stamp- 
fees and Court-fees payable in connection with proceedings under 
the Income-tax Act, see the introdnction pp. 59 ct acr/. 

Firm — Notice — ^May be served on any partner — 

In the ca.se of a fiimi, the notice under .section 23 (2) is not 
bound to be served on the same partner as made the return. 
ITnder section 63 (2), it is open to the Income-tax Officer to 
serve notice on anij partner of the firm.- 

Onus of proof — ^Admissibility of Evidence Act^ — 

In In re Bishnu Priya Clioivdhurani,^ an assessee who 
submitted a verified return of income stated that he derived no 
income from a particular source. The Income-tax Officer asked 
him to prove this negative statement, and in the absence of such 
proof the Income-tax Officer assessed him on income from that 
source without otherwise satisfying himself that he had such in- 
come, and also on an arbitrarily estimated basi.s. On appeal, the 
Assistant Commissioner also required the assessee to prove that 
he had no income from that source, and in the absence of such 
proof the asses.sment was confirmed. Two questions arose in 
this case — to quote the words of the Commissioner of Income-tax 
in his reference to the High Court — 

“ (1) Whether in the absence of other reliable data as to the in- 
come of an assessee from a certain source, an Income-tax Officer is jirsti- 
fied in making, and an Assistant Comnii.s,sioner in upholding, an asses.s- 
ment based on a formula which has been found in practice generally 


(1) See In re Lciclimandas Haraindas, 2 I. T. C. 1, 

(2) See Commissioners of, Income-tax^ Madras v* Thillai CMdanibaram Nadar^ 

2 1. T. C. 27^ 48 Mad, e02. r 

(3) 50 Cal. 907^ 1 LT.C. 261. 
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applicable in similar conditions to incomes from that source, and (2) 
whether an assessee having in a verified return of income stated that he 
derived no income from that source can be required by an Income-tax 
Officer to prove that statement : whether, in the absence of such proof, 
the Income-tax Officer is legally justified in assessing him on income 
from that source withoxit otherwise satisfying himself that he has such 
income : whether, on such an assessment being made and an appeal being 
filed against it, an Assistant Commissioner can require the assessee to 
prove his negative assertion : and whether, in the absence of such proof, 
he is legally justified in eonfirniing the assessment.” 

The first question was not considered at all by the High 
Court : and on the second question the High Court simply agreed 
with the Commissioner who held as below : — 

“ The question stated .... admits, in my opinion, of but 
one answer. The ordinary principle of evidence applies and the burden 
of proof is on the party which would fail if no evidence were produced, i.e., 
on the officers of the Income-tax Department. The latter cannot pro- 
ceed on general assumptions to reject an assessee ’s verified assessment. 
If an assessee states that he has no income from a certain source and the 
officers of the department disbelieve him, it is for them to prove that he 
has some such income and not for him to prove the reverse. Any assess- 
ment based on the inability of the assessee to prove his negative statement 
and on general assumptions only is bad and should be cancelled.” 

Tbe assessment was accordingly cancelled. With great 
respect, however, it is submitted that the Commissioner’s view 
was wrong. The Income-tax Officer has no onus to discharge. He 
is not a party to a cause of action, and it does not seem correct 
therefore to suggest that the ordinary law of evidence (whatever 
is meant by that expression) applies. Even in regard to confisca- 
tions and penalties made by Customs Officers, it has been held that 
all that an officer need do is to give the person affected ample 
opportunity to correct or contradict any evidence or statement on 
record on which it is proposed to act. The officer need only act on 
general principles (of justice)— not necessarily legal principles, 
and need not adjudicate on a penalty or confisckion as though he 
were a Court guided by the Code of Civil or Criminal Procedure 
(Mahadeo Ganesh v. Secretary of State)} What the Income-tax 
Officer ought to do is to give the assessee a reasonable opportunitv 
of rebutting the presumptions which the Income-tax Officer makes 
against him. In this particular case, the assessee was apparently 
in a position to disprove the Income-tax Officer’s assumption by 
producing settlement records, and it was therefore his duty to have 
done so. The position, however^ is, necessarily different if the 
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facts are such that the assessee cannot reasonably be called upon 
to prove a negative — not being in a position to do so — but in such 
cases, the Income-tax Officer shoidd give the assessee some idea of 
the evidence or information on which he — the Income-tax Officer^ — 
proposes to assess and give the assessee a chance of rebutting that 
evidence. 

In Bhihaji Dravid v. Commissioner of Income-tax^ the 
Judicial Commissioner of Nagpur held that the verification of the 
return and the assessee ’s statement on oath are not in themselves 
sufficient to discharge the onus resting on the assessee to prove the 
correctness of his return, especially if there are entries in the 
accounts requiring further explanation. 

Indian Evidence Act — ^Applicability of — 

Under section 3 of the Indian Evidence Act (I of 1872), a 
‘Court’ includes all persons except arbitrators legally authorised 
to take evidence. In view of section 37 of the Income-tax Act, 
therefore, Income-tax Officers, Assistant Commissioners and Com- 
missioners are all a ‘Court’. See also the notes under section 52. 
But the Evidence Act applies only to “all judicial proceedings 
in or before any court.” The question therefore arises whether 
the proceedings before the abovementioned officers under the 
Income-tax Act are ‘Judicial proceedings’. There is no genei'al 
definition of the expression ‘judicial proceedings’. According to 
the Criminal Procedure Code, section 4 (1) (24), ‘judicial pro- 
ceedings’ include any proceedings in the course of which evidence is 
or may be legally taken on oath. Just as in section 37 of the In- 
come-tax Act, proceedings before various Eevenue Officers have 
been specially declared in various Acts to be ‘judicial proceedings’ 
for the purpose of sections 193 and 228 of the Indian Penal Code. 
Whether, from the fact that proceedings before the officers of the 
Income-tax Department have been specially declared to be 
‘judicial proceedings’ only for the purpose of sections 193 and 228 
of the Indian Penal Code, it is a reasonable inference or not, on 
the principle of expressio unitis est exclusio alterkis, to hold that 
for other purposes, such proceedings are not ‘judicial pro- 
ceedings’, (in this connection see Lai Mohan Saha v. Rex cited 
under section 37) there seems to be little doubt that the detailed 
provisions of the Evidence Act will not apply to such proceed- 
ings. Obviously, the same person cannot be party, judge and 
witness. Nor can the applicability of the Evidence Act con- 
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ceivably arise when the Income-tax Officer has perforce to assess 
under section 23 (4) to the best of his judgment, the assessee not 
ha\dng complied with the requirements of the Income-tax Officer. i 
Similarh^, beyond the limited provisions referred to in section 37, ; 

the provisions of the Civil Procedure Code also will not apply to 
proceedings before Income-tax authorities. 

Eeasonable opportunity to assessee — 

In Gnniva Fillai v. Commissioner of Income-tax, in i 
which the Income-tax Officer did not believe the return of the 
assessee or his accounts, and attempted to frame an assessment 
on materials gathered by the Income-tax Officer from other 
sources, the Commissioner who was asked to state a ease by the 
High Court, agreed to cancel tlie assessment and give an op- 
portunity to the assessee to rebut the information on which the 
Income-tax Officer relied. 

Judicial considerations — 

“ The Income-tax Officer should be governed in his procedure by . 
judicial considerations. He should base assessment on legal and not mere 
hearsay evidence, which may be the evidence of his officers or of members 
of the public, but without evidence that items which do not appear in an 
account shoiild find a place therein, he is not entitled to assume on mere 
general hearsay that those items should appear in the account. Shoiild 
he however find on good evidence that even one substantial item is missing, 
he would be entitled to treat the whole account as unreliable.”^ 

The point of this decision, it is submitted, is not that the 
Income-tax Officer is bound by the forms of the Law of Evidence 
or the Code of Civil Procedure, but that he should not reject the 
verified return of an assessee without adequate grounds. Thus 
the Income-tax Officer may be aware that the return conflicts 
with the accounts of other assessees that the Income-tax Officer 
has seen. In such a case, it is not intended that the other asses- 
see ’s accounts should be formally brought on record as ‘evidence’ 
as understood by civil courts— though the Income-tax Officer can, 
if he desires, do so under section 37 by calling for those accounts — 
but the assessee must be told on what grounds his return is being 
disbelieved and given an opportunity of substantiating the cor- 
rectness of his return and rebutting the grounds of the Income- | 
®|aXrfOiicer .’s : disbelief 

The general scope of sections 22 and 23 — t 

Under sub-section (1) Of section 23, if the Income-tax 
Officer is satisfied that the return made under section 22 is correct 

(1) JBaij Ndih v. Commmoner of l7ieome4aWj 2 I, T. 0. 176, 
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and complete, lie has no option except to assess the total income 
of the assessee in accordance with the return. He cannot ask for 
further information. If, on the other hand, the Income-tax Officer 
has reason to believe that the return made under section 22 is 
either incorrect or incomplete, he shall serve on the person who 
made the return a notice as required by sub-section (2) of section 
23. It will be seen that the Income-tax Officer has no discretion in 
the matter. He must issue a notice if a return has been sent in, 
and if he is not prepared to accept it as it stands. See Nirmal Ku- 
mar Singh V. Commissioner of Tncome-tax^ in which, however, 
there are 'ohiter dicta, Greaves, J., suggesting that this notice 
could be waived if the assessee had equally adequate opportunity 
to substantiate his return). As to the eireumstaiices in which a 
return sent in by an assessee is not a valid return, see below. 
There is no iireseribed form for this notice under section 23 (2) 
but it should specify the date on which the person who made the 
return should produce or cause to be produced the evidence on 
which such person may rely in support of his return. Any number 
of notices can be issued under section 23 (2). See In re Lach- 
mandas Naraindas.^ Under section 23 (3), the Income-tax 
Officer should, on a specified date or as soon as possible after- 
wards, hear such evidence as the person may produce. The In- 
come-tax Officer is not precluded from calling for further evi- 
dence from the pei’son who made the return in regard to specifi- 
fied points. Such evidence as has not been called for under sec- 
tion 23 (2) should be called for by the Income-tax Officer under 
section 37. After hearing both the evidence on the specified 
points and the evidence produced by the person who made the 
return in support of his statements, the Income-tax Officer shall 
assess the total income of the assessee and detei'miue the amount 
payable by him as tax on the basis of this assessment. This 
order must be in writing. It is subject to appeal, and should 
therefore be, ordinarily speaking, a reasoned order. The Income- 
tax Officer, however, is not a party to a suit and has no onus to 
discharge. It is therefore unnecessary for him to adduce any’- 
evidence in the strict sense of the Indian Evidence Act in support 
of his conclusions. But there must be convincing I’easons given to 
justify his conclusions if they difi'er from the evidence produced by 
the assessee, whether of Ms own accord or at the instance of the 


(1) 2 I. T. C. 20. 

(2) 2 I. T. 0. 1. 
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Income-tax Officer. And the assessee should have an opportunity 
of rebutting, if possible, the evidence or grounds on vdiich the In- 
come-tax Officer proposes to assess him. As already stated the 
ordinary law of evidence as between parties to a suit cannot apply 
as between the Income-tax Officer and an assessee. As to the 
circumstances in which an assessment under section 23 (3) might 
be made by estimate, see below. 

Different views have been held, as will be seen below, as to 
whether the issue of a notice under section 23 (2) precludes an 
Income-tax Officer from issuing a notice under section 22 (4) also, 
and whether a notice under section 22 (4) can be issued in cases in 
which a return has been submitted. But. if a notice tinder section 
22 (4) has been issued before the assessee ’s return was received 
by the Income-tax Officer, and if the Income-tax Officer is unable to 
accept the return as it stands, it is still obligatory on his part to 
issue a notice under section 23 (2) notwithstanding the fact that 
a notice under section 22 (4) was pending or had not been complied 
with. Innther words, notice under both sections 23 (2) and 22 (4) 
is not obligatory in all cases. The former is obligatory in all 
eases in which a return is received and not accepted, as it stands, 
by the Income-tax Officer, but the latter notice is optional and may 
be issued irrespective of whether a return has been submitted or 
not. In the notice under section 22 (4), an Income-tax Officer 
should specify what evidence he requires, and such evidence must 
be confined only to accounts and documents. If he wants to hear 
oral evidence on any point on which the assessee does not adduce 
any evidence himself, the Income-tax Officer would have to invoke 
his powers under section 23 (3) read with section 37. In a notice 
under section 23 (2), on the other hand, it is left entirely to the 
assessee to determine what evidence he should adduce. There 
is nothing, however, to preclude an Income-tax Officer from issu- 
ing a notice under section 23 (2) specifying the points on which he 
wants the assessee ’s written evidence, if the Income-tax Officer 
is in a position to do so ; in fact, such specification would help both 
the Income-tax Officer and the assessee if only it was possible. 
But it is usually difficult for an Income-tax Officer at this stage to 
specify what he wants as he would perhaps have to call for the 
assessee ’s entire accounts, etc. See, however, the remarks of 
Mookerjee, ,T., in BingJi v. Gowwiission&t of Iticomc' 

f {JiODit 
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Failure to comply witli a notice under section 23 (2) does 
not invoh'e any consequences beyond In-inging- the assessee under 
the operation of section 23 (4) which would deprive him of the 
right of appeal against the assessment by the Income-tax Officer. 
Failure to comply with notice under .section 22 (4), on the other 
liand, not only brings the assessment \\nthin section 23 (4) but 
exposes the person to penalties under section 51, i.e., a continu- 
ing fine of Rs. 10 a day. 

Section 23 (4) can come into operation only if the person 

(1) fails to make a return, or 

(2) fails to comply with all the terms of the notice issued 
under section 22 (4), or 

(3) having made a return fails to comply with all the terms 
of the notice issued under section 23 (2). 

And when it comes into operation, the Income-tax Officer 
has no discretion. He must assess under that sub-section. 

Bearing of section 23 (4) on section 22 (4) — 

The wording of sub-section (4) of section 23 has given rise 
to much discussion as to wffien the notice contemplated under sec- 
tion 22 (4) may be issued. There had been incidental references 
to the question in various rulings,^ in all of which it had been tacit- 
ly assumed that the notice could be issued at any stage of the pro- 
ceedings, irrespective of whether the return had been submitted 
or not and whether a notice had been issued under section 23 (2) 
or not. In Brijraj RanglaP' the Patna High Court doubted the 
correctness of this view and suggested that the absence of the 
words “having made a return” in the earlier part of 
sub-section (4) of section 23 which refers to the failure to 
comply with the notice issued under section 22 (4) and 
the presence of those wmi’ds in the later part of the sub-section 
which deals with failure to comply with the notice issued under 
section 23 (2) indicated that the notice could be issued iinder sec- 
tion 22 (4) only when a return had not been submitted. The 
Allahabad High Court, on the other hand, held in Lola Chandra 
Sen Jaini v. Commissioner of Income-tax.^ that a notice under sec- 


(1) Nirmal Kwnar Singh v. Commissioner of Income-tax, 2 I. T. C. 20; Dlmni- 
chand Bhaniram v. Commissioner of Income-tax, 2 I. T. C. 188; MamJcisandas Bagri v. 
Commissioner of Income-tax, 2 I. T. ;C. 324; Badhakislian 4' 'Sons v. Commissioner of 
Income-tax, mireported* 

(2) Uuxeported. 

(3) ITnreported. 
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tion 22 (4) could be issued at any stage of the proceedings irres- 
pective of whether a return of income had been submitted or not 
and whether any notice had been issued under section 23 (2) or ’ 

not. But in KJiusliiram Karamchand v. Commissioner of In- 
come-tax^ the Lahore High Court placed a third interpretation on i 
the sections concerned. They considered that the primary object 
of calling for accounts and documents under section 22 (4) was to i 

enable the Income-tax Officer to decide whether he would accept ! 

the return of income under section 23 (1) or proceed to enquire ! 

under section 23 (2) and (3), and that therefore the notice under 
section 22 (4) should precede and not follow' the notice 

under section 23 (2). The ratio decidendi w^as as follows. 

Failure to comply with a notice under section 22 (4) involves a ; ' 
summary assessment under section 23 (4) without any right of 
appeal against the assessment. Similarly failure to comply 
with the notice issued under section 23 (2) invqlves a summary 
assessment. That bemg so, the Legislature could not have intend- 
ed that when a man had submitted a return, complied with a 
notice, if any, issued under section 22 (4) At that stage, and further 
complied with a notice issued under section 23 (2), he should be ex- 
posed to further defaults and the consequent summary assessment 
depriving him of the right of appeal. It would be ever so easy 
for an Income-tax Officer to issue a notice under section 22 (4) 
in the course of an enquiry under section 23 (3) and convert what 
is really a default under section 23 (3) into one under section 

22 (4) and proceed to assess summarily. Failure to comply 

with the requirements of the Income-tax Officer acting under ^ ^ 

23 (3) read with section 37 does not entail summary assessment 
under section 23 (4). Therefore, though the terms of section 
22 (4) are wide, an interpretation which wns more favourable to 
the subject should be placed on it. This decision, however, left 
open the question whether the notice under section 22 (4) should 
precede the receipt of the return or not; all that it has expressly 
decided is that it may not follow' a notice under section 23 (2). 

The Lahore High Court held also that a notice could be issu- i 

ed under section 22 (4) in connection with proceedings under i 

section 34 at any stage but did not explain how exactly the dis- 1 

tinetion arises betw'een proceedings under section 34 and those | 

under section 23. 


(1) 100 I. C, 774. 
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None of tliese interpretations, however, is free from 
cliiSculties. If a notice under section 22 (4) may not be issued 
after a return had been received, what is the object of such 
restriction? It is for those who import a restriction which the 
terms of the section do not authorise to show the necessity for 
importing such a restriction. If, on the other hand, the 
notice may be issued only after the due date for the return had 
passed, that is, if the notice can be issued only in those cases 
in which there is no return, Avhy should section 23 (4) provide 
for the failure to comply Avith a notice under section 22 (4), 
seeing that the failure to submit a return is in itself a ground 
for summary assessment? If, as the Lahore High Court have 
held, the notice may be issued only before the notice under sec- 
tion 23 (2) had been issued, the procedure can only delay 
assessments since the Income-tax Officer Avould first have to call 
for accounts and documents and then issue a notice under 
section 23 (2) if necessary (it Avill be necessary if a return has 
been received Imt not accepted). MoreoA’er, there seems to 
be no particular reason Avhy a person should be penalised if he 
will not produce the evidence that he has and that the Income- 
tax Officer requires, if he is asked to produce that evidence at 
an earlier stage of the proceedings and be let off for the same 
contumacy at a later stage. A more rational explanation of the 
intention of the Legislature is that severer penalties should be 
visited for not producing evidence Avhieh is in the assessee’s 
possession and Avhich he Avill not produce, than for not producing 
other eAudence Avhich he may not be so easily able to produce. 
That is Avhy there is no penalty for non-compliance Avith eAudence 
called for under section 23 (3) read Avith section 37, while there 
is a penalty for not producing accounts and documents called 
for under section 22 (4) and for not produchig the eAudence on 
Avhich the assessee relies [section 23 (2)]. 

The interpretation AAhich is most natural and least open 
to objection is that placed by the Allahabad High Court, vis., 
that the notice under section 22 (4) may be issued at any stage 
before assessment. As the sub-section stands it contemplates 
three separate defaults: (a) failure to make a return; (6) failure 
to comply with a notice under section 22 (4) ; (c) failure to comply 
with a notice under section .23 (2) ; and the terms of the section 
do not make (b) in any way dependent on (a). Nor do the terms 
of section 22 (4) make a notice, under that sub-section hinge on 
the receipt of the return, ; The words ‘having made a return’ 
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ai'e either surplusage — in which case they merely suggest that 
“even though a return may have been submitted, etc.” — or merely 
state the obvious fact that a default under section 23 (2) can arise 
only when a return has been subnaitted.* 

In any view there is one anomaly which cannot be got 
over. Let us suppose that an assessee files a return. Let us 
also assume that then he is called on to produce accounts under 
section 22 (4), which he does not comply with. Under section 
23 (4) the Income-tax Officer has no option except to assess him 
under that sub-section; but at the same time, under section 23 (2) 
he has no option except to serve a notice on the assessee and ask 
him to produce evidence in support of his I’eturn. The object 
of giving such an assessee a notice under section 23 (2) is not 
clear; and the section evidently does not bring out the exact 
intention of the framers. 

Failure to submit return — ^What is — 

It is possible to draw, at least in theory, a line of difference 
between (1) an incomplete but valid return, ie., a return which, on 
the face of it, fulfils or pux'ports to fulfil the requirements of the 
law, but owing to some mistake or inadvertence fails to comply 
with a particular provision or provisions, e.g., a return complete 
in all respects but omitting, say, a source of income; and (2) a 
totally invalid return, i.e., a return which fails substantially to 
give the information required by the statutory form of return. 
Thus, a form filled up otherwise than in accordance with the in- 
structions given in the return, or a form not signed or vexified or 
seriously incomplete in respect of the details necessary would 
appear ' to be aii ixivalid return. A return showing under 
heading 5 — Business, Trade, etc., “Profits or income in money- 
lexiding business above Ks. 5,000” without any details as required 
by Note 5 of the Instructions in the Eetuxn was held to be no 
return at all.^ The mere signing of the prescribed form of return 
without fiUixig ixx any of the columns in it and, with the word 
‘Blank’ written against the item ‘total,’ accompanied by a letter 
that the person carries on no business in British Ixidia, is equiva- 
lent to failure to submit a return.® See also the remarks of 


The view taken by the Allahabad High Court has since been followed by the 
Calcutta High Court in the case of Harmukhrai Hulichaiid and by the Patna High Court 
in the ease of Bamkhelawan Ugainlal. 

(ly CommwsiQ7ier of IncomeAux CJwitlyar # Chettiyar. 

6 Bang. 21. 

(2) Itattmchand Vunichand v. Qommmmm of InGome4ax, unreported* 
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Lord Stormoiitli Darling in Lord Adrocate v. Salvers'^ cited under 
» section 51. 

Failure to comply with notices— 

As regards failure to comply with a notice under section 22 
(4) or 23 (2), tlie failure must be in respect of one of three things : 

(1) producing evidence itself, (2) producing it at a certain time, 
and (3) producing it at a certain place; and if the person fails 
in any one of these things it is open to the Income-tax Officer to 
assess him under section 23 (4). 

The mere fact that the Income-tax Officer does not accept 
the evidence tendered under Section 23 (2) will not bring a case 
under the provisions of Section 23 (4); such non-acceptance of 
evidence cannot constitute non-eomioliance, on the part of the 
person being assessed, vdth the terms of the notice under S. 23 

(2) .^ A single combined notice may be issued under sections 
22 (4) and 23 (2) together.® 

Assessments under wrong sub-sections — 

It is not open to an Income-tax Officer to assess a case 
under section 23 (4) when it really falls under section 23 (3) 
or vice versa; and the right of appeal to the Assistant Com- 
missioner under section 30 would depend not on the form but on 
the substance of the assessment order. It is an accepted 'rule 
that it is the duty as well as the right of an appellate court to 
determine whether the order is appealable at all; and similarly 
it would be open to, and it is the duty of, the Assistant Commis- 
sioner to determine whether really an order has been passed 
^ under the sub-section under which it purports to have been pass- 
ed."* Thus, there could be no failure mthin the meaning of sec- 
tions 22 (4) and 23 (4) on the part of an assessee who does not 
keej) accounts if he does not produce accounts, and such failure 
cannot be used as a reason for an order under section 23 (4) as 
below: “assessed under section 23 (4) as assessee has no account.” 
(About this, however, see below under the heading “Accounts 
not kept”). If such an assessee had filed a return and was pre- 
pared to give evidence mider section 23 (2), it is the duty of the 
Income-tax Officer to Assess him under section 23 (3). Nor can 
an Income-tax Officer compel the assessee to produce a particular 

(1) 3 Tax Cases 617* 

* (2) Maghunatli Kahadev v. Commissmier of IncomedasCj 2 I. T. 0. 94* 

(3) Lala Chandra Ben Jaini Cominmioner of Income-tax (mireported — ■ 
Alialiabad) and Harmnlchrai BuUehand y. Commissioner of Income-tax^ (uiireported— 
Calcutta)* 

(4) Madha Kishan and Bans v* Conmissiouer of Income-tax^ Funjal?, ua* 
deported* 
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kind of evidence which he is unable to produce, and penalise him 
on the ground that he did not comply with the notice under section 
23 (2). At the same time, an Income-tax Officer cannot condone 
failure and assess a person under section 23 (3) when he ought to 
assess under section 23 (4). In other words, a mistake on the 
part of an Income-tax Officer can no more give a right of appeal to 
an assessee in cases in which no such right exists than deprive an 
assessee of a right of appeal which he has under the law. A right 
of appeal is a matter of substance and not a matter of procedure.^ 

In a case in which an order has been, on the face of it, 
passed wrongly tnider section 23 (4) instead of under section 
23 (3), the assessee need not invoke section 27 but can aj)peal 
against the assessment on its merits to the Assistant Commis- 
sioner. In such cases, it is obviously not for the appellate 
authority to consider whether section 23 (4) was rightly applied 
or not. It is only because the sub-section was ohvioiisly wrongly 
applied — that is, the Income-tax Officer did not apply his mind to 
the matter, — that the Assistant Commissioner can admit the 
appeal, and his duty is to consider the appeal on merits as an 
order under section 23 (3). If there is the slightest doubt as to 
whether section 23 (4) should have been applied or not, the 
Assistant Commissioner would refuse to admit the appeal. In view, 
however, of the fact that section 23 (4) leaves no discretion to 
the Income-tax Officer who has no option except to assess under 
it when certain antecedent circumstances, vis., particular 
defaults, exist, it should be ■ comparatively easy to say 
whether an order under section 23 (4) is really an order under 
that section or an order wrongly loassed under it. The only 
possible doubtful cases are those in which accounts are not pro- 
duced and the Income-tax Officer does not clearly say in his order 
that the assessee has accounts and withholds them. Once the 
Income-tax Officer has applied his mind to the subject the cpiestion 
whether section 23 (4) was rightly applied or not can only arise 
in. appeal in respect of orders under section 27 refusing to re- 
open an assessment against which an assessee appeals. This ques- 
tion is qiiite dilferent from the question whether the Income-tax 
Officer has applied his mind at all to the subject ; it is only in the 
latter event that the appellate officer can consider on merits orders 
passed under the wrong sub-section. 

If an assessment purports to be made under section 23 (4) 
and it is not apparent that it has been wrongly passed, the normal 

(1) Colonial Sugar Mcfinmg Co* v* hying^ (1900) A. C, 369* 
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course would be for the assessee to make an application under 
section 27 for the re-opening of the assessment. In the course of 
the proceedings under section 27 the assessee is sure to discover 
why the order ^vas passed under section 23 (4). If it is found 
that the order should really have been passed under section 23 (3), 
the assessee cannot be deprived of the right of appeal under 
section 30 on the ground that the time for appeal has expired. 
In such cases the Commissioner would probably agree to use his 
powers under section 33, and order a fresh assessment so as to 
give the assessee a right of appeal. 

If, on the other hand, an order has been passed under 
section 23 (3) when, on the face of it, it ought to have been passed 
under section 23 (4), that is, it is clear from the order that the 
Income-tax OfS,cer had not ajDplied his mind to the questions 
concerned, the appellate officer should reject in limine the appeal 
against the assessment, as the assessment is really one under 
section 23 (4). But this would not operate to deprive the assessee 
of his right under section 27, if the time has expired and in such 
eases the Commissioner would probably be prepared to use his 
powers under section 33 and order an assessment de novo if he 
is satisfied that the circumstances justify it. 

The point in such eases, broadly speaking, is that a mis- 
take on the part of an Income-tax Officer should not deprive the 
right of appeal, etc., due to the assessee, and that the powers 
possessed by the Commissioner mider section 33 are intended 
to rectify such mistakes. Whether the High Court can compel 
the Commissioner to use such discretionary powers is not clear, 
but presumably the Civil Courts can set aside such assessments, 
as the mistake of the Income-tax Officer results in depriving the 
assessee of his rights of appeal, etc., and leaves him without a 
remedy. The High Court, however, cannot interfere under 
section 66 (2) or (3) as there would be no order under sections 
31 or 32 in such cases, but the High Court can in certain cases 
interfere under section 66 (1) — see notes under that section. 
Penal assessment — 

An assessee called upon by notice under section 23 (2) to 
substantiate his return told the Income-tax Officer to assess on 
the materials at his disposal. The Assistant Commissioner, on 
appeal, fined the assessee under section 28. Before the High 
Court the assessee contended that the assessment should have 
been made under section 23 (4), that the Assistant Commissioner 
had no jurisdiction to hear the appeal and none to impose a 
penalty under section 28. Held, that the assessment was 
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rightly made tinder section 23 (3), since the assessee pnt in an 
estimate of his income.^ 

Whether particular assessment is really under section 23 (3) or 23 (4)— 
In a case in which the Commissioners simply followed the 
figures of a i>revious year in fibcing the current assessment with- 
out at the same time indicating that the assessment had been 
made by estimate, Eowlatt, J., ordered as below : — 

“ It must go hack in order that the Commissioners may state, and 
state in terms, what is the figure which they arrive at applying their 
minds and their judgments truly and actually to the figures of the 
i*elevant years, guessing them, if you like, if they do not know them 
and if they cannot be informed of them, guessing them, if you like, to 
the best of their ability from the sources of information they have and 
from the best of their skill and judgment but applying their minds really 
to that, because no decision that will stand can be pronounced by people 
applying their minds to one thing and saying they are applying it to 
another. They must really apply their minds to the real question . . . 
and then the court must accept it.”^ 

Whether an assessment has really been made under 
section 23 (3) or under section 23 (4) depends, therefore, on how 
the Income-tax Officer applied his mind to the ease ; and whether 
he applied his mind rigidly or Avrongly would of course depend on 
the facts of the case. 

It was held by the Lahore High Court in KhusJiiram 
Karamchand v. Commissioner of Income-taar^ that it is a 
question of law whether in the particailar circumstances of any ease 
tlie Income-tax Officer was justified in assessing under section 
23 (4) or 23 (3). 

Accounts not kept — No default — Question of fact — 

If a return is made by a man who keeps no accounts, and 
is therefore unaccompanied by the details required by Note 5 
(&) in the Eeturn, the return cannot be regarded as invalid be- 
cause of the omission to furnish them. In the first place. Note 5 
(&) begins “where you do not keep your accounts”, not “where 
you do not keep accounts” and therefore clearly applies only 
to people who keep accounts of some sort. If, therefore, a man 
who keeps no accounts does not Ksupply the details referred to, 
he has not failed to furnish anything that the rule requires him 
to furnish and this omission does not invalidate the return. In 

(1) J^itia Mamaswamiah v. Oommiamoner of ImomeAax, 49 Mad. 831, 2 I. T. 0. 

(2) dgilvie v. Barron^ IX Tax Oases 503. 

h) 100 I. 0, 774. , 
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the second place, the law, rules and instructions must all be read 
subject to the maxim “Lea; non cogit ad impossibilia ” — A man 
cannot be penalized for not doing what he cannot do. Whether 
there are accounts is a question of fact on which the Income-tax 
Officer has to arrive at a finding.^ The Income-tax Officer can- 
not assume that there has been a default unless it is clear from 
the return or from other evidence that the assessee is intentional- 
ly omitting to do what he is in a position to do. In doubtful cases, 
therefore, i.e., where there is not adequate evidence to enable 
the Income-tax Officer to find that accounts are in fact being kept 
but mthheld, he should not treat the assessee as in default in 
respect of the notice under section 22 (4) but give him a chance 
under section 23 (2), as indeed the Income-tax Officer must, if a 
return has been furnished; and if it is subsequently found that 
the assessee does maintain accounts, the Income-tax Officer could 
then assess the person under section 23 (4). 

Assessment by estimate — 

It is not necessary that an assessment based on an estimate 
must be passed under section 23 (4) only. There is nothing to 
prevent such an order being ’passed under section 23 (3) if the 
Income-tax Officer is not satisfied with the evidence produced by 
the assessee in support of his return. 

Orders in writing — 

There is nothing in the law requmng that an order under 
section 23 (4) must be in writing but in practice Income-tax 
Officers no doubt 'give written orders and these are of importance 
only in so far as they show why section 23 (4) was applied, so 
that if an appeal is claimed on the ground that the order was not 
really under section 23 (4), it mil be possible for the Assistant 
Commissioner to deal with the appeal. The grounds on which 
the Income-tax Officer based his estimate, if there be any such, 
need not be given at all and they cannot be appealed against. 
Judicial spirit — Exercise of — 

As already stated, the Income-tax Officer is not a party to 
a suit — he cannot well be both judge and party — and has no onus 
to discharge and cases may, and no doubt in practice do, some- 
times arise in which the Income-tax Officer is not in a position to 
divulge the source of his information which constitutes the basis 
of his order, though he must give the information to the assessee 
so as to give the latter a chance of rebutting it. In such cases all 
that the Income-tax Officer has to give reasons for is as to why 

(1) KhusMi'am Karamehand Oommissioner of Income-tax, 100 I.C* 774. 
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he disbelieves the evidence produced by the assessee, though he 
need not give the details of the grounds of his disbelief. All 
that is necessary is that he should act reasonably. He may not 
.say, for instance : “I do not lihe the assessee ’s face and his hair 
is red; therefore I assess him at Es. 10,000”; but he may say : 
“you live in high style and reports reach me to the effect that 
you are rich. I therefore assess you at Es. 40,000 unless you can 
prove the contrary”. The point is that the assessee must have 
a fair opportunity. Silence on the part of the assessee in the face 
of opportunity given is often the most cogent evidence against 
him; see per Sargant, L. J., in Haythorntimaite & Sons v. Kelly} 
It is not necessary for the Income-tax Officer to prove anything. 
All that he has to do is to assess in a judicial spirit, i.e., in ‘equity 
and good conscience’. 

The burden of proving income clearly lies on the assessee, 
since he is in the best position to know the facts — cf. section 106, 
Indian Evidence Act. It is absurd for a person deliberately to 
withhold evidence e.g., his accounts and then complain that the 
Income-tax Officer is not acting in a judicial manner.^ The 
normal presumption, however, is in favour of good faith ; and there 
should be adequate grounds for disbelieving the assessee ’s state- 
ments.® 

Where an assessee declined to account for certain interest- 
bearing capital that was in his possession in previous years, and 
the Income-tax Officer, after giving him an opportunity to prove 
the contrary, 'estimated his income on the assumption that the 
missing capital was stiU. earning interest, it was held that there 
was evidence, on which the Income-tax Officer could make the 
assessment.* 

In the words of the Privy Council in Lapointe v. L’ Associa- 
tion, etc., Montreal^ a case of a police pension fund — the Income- 
tax Officer, though a Eevenue Officer, should act like “a judge, 
not an inquisitor” — though he is not bound by the forms and 
procedure of law courts. 

As to the general principles that should be followed by the 
Income-tax authorities in making a fair and equitable assessment 
attention is invited to the following decisions : 

Per Lord Loreburn. — “ Comparatively recent statutes have ex- 
tended, if they have not originated, the pi'actice of imposing upon depart- 

(1) 11 Tax Cases 657. 

(2) MarmuJclimi DiiHehand y. Commissioner of Income-tax (unreported — Oal- 

cntta). 

(3) JunMdas w Commissioner of IneomertaXy 104 1,0. 336. 

(4) Commissioner of Incomedax y. Bmxkma Aiyar, 2 I.T.O, 73. 

(5) (1006) A.O. 535. 
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ments or olBcers of State the duty of deciding or determining , questions 
of various kinds. In the present instance, as in many others, what comes 
for deterniiiiatioii is sometimes a matter to be settled by discretion, involv- 
ing no law. It will, I suppose, usually be of an administrative kind; 
but sometimes it will involve matter of law as well as matter of fact, or 
even depend upon matter of law alone. In siieli cases the Board of 
Education will have to ascertain the law and also to ascertain the facts. 
I need not add that in doing either they must act in good faith and 
fairly listen to both sides, for that is the duty lying upon every one A¥ho 
decides anything. But I do not think they are bound to treat such a 
question as though it were a trial. They have no power to administer 
an oath, and need not examine witnesses. They can obtain information 
in any way they think best, ahvays giving a fair opportunity to those 
who are parties in the controversy for correcting or contradicting any 
relevant statement prejiidieial to their view.^^^ 

Per Viscount Haldane ^ L. C, — When the duty of deciding an 
appeal is imposed, those whose duty it is to decide it must act judicially. 
They must deal with the question referred to them without bias, and they 
must give to each of the parties the opportunity of adequately presenting 
the case made. The decision must be come to in the spirit and with the sense 
of responsibility of a tribunal whose duty it is to mete out justice. But 
it does not follow* that the procedure of every such tribunal must be the 
same. In the case of a Court of law% tradition in this country has 
prescribed certain principles to wdiich in the main the procedure must 
conform. But wdiat the procedure is to be in detail must depend on 
the nature of the tribunal. In modern times it has become increasingly 
common for Parliament to give an appeal in matters which really per- 
tain to administration rather than to exercise of the judicial functions 
of an ordinary court, to authorities w’hose functions are administrative 
and not in the ordinary sense judicial. Such a body as the Local Crovern- 
inent Board has the duty of enforcing obligations on the individual 
w^hich are imposed in the interests of the community. Its character is 
that of an organization wuth executive functions. In this it resembles 
other great departments of xhe State. When, therefore, Parliciinent entrusts 
it wdtii judicial duties, Parliament must be taken, in the absence of any 
declaration to the contrary, to have intended it to follow^ the procedure 
w^hich is its owm and i>s necessary, if it is to be capable of doing its work 
efiiciently.’’^ 

Per Lord Bluiw. — The words ' natural justice ’ occur in arguments 
and sometimes in judicial pronouncements in such cases. My Lords, "when 
a central administrative Board deals with an appeal from a local authority 
it must do its best to act justly, and to reach just ends by just means. 
If a statute prescribes the means it must employ them. If it is left 
without express guidance it must still act honestly and by honest means. 
In regard to these, certain ways and methods of judicial procedure may 
very likely be imitated; and lawyer-like methods may find especial 

(1) Board of JSducaiion v. Mice^ (1911) A.G. 179. 

(2) Local Government Board Yf (1915) A.C. 120. 
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favour from lawyers. But that the jucliciai*y should presume to impose 
its own methods on {idmini.strative or executive officers is a usurpation. 
And the assumption that the methods of natural justice are ex necessi- 
tate those of Courts of justice is wholly unfounded. This is expressly 
applicable to steps of procedure or forms of pleading. In so far as the 
term ‘ Natural justice ’ means that a result or process should be just, it 
is a harmless, though it may be a high-sounding expression; in so far 
as it attempts to reflect the old jus naturale it is a confused and uuAvar- 
ranted transfer into the ethical sphere of a term employed for other dis- 
tinctions ; and, in so far as it is resorted to for other purposes, it is 
vacuous ”. Hid. 

See also the following Cases, Biissel v. RusseP and Wood v. 
Wood.^ 

“ The Commissioners have a veiy large liberty as regards the 
matei’ials on which they may act in coming to a figure. They might 
take the lease with or without considering the premium paid by the 
original lessee. They might take into consideration, if they thought it 
affected the matter, the premiums paid by the successive assignees. They 
might act upon evidence as to the de facto annual value of the premi,ses. 
They might act upon their own knowledge of what the annual value ought 
to be. I could not quarrel with any decision they might come to, not 


being a decision in point of law, on such matters as that The 

authorities are given wide poAvers in matters of that kind It 


is essential in the highest interest of the Eevenue, which interest is that 
the public should have confidence in the authorities, that these poAvers 
should be exercised fairly, carefully and indeed, almost judicially. It 
is disquieting to find that an assessment is put forward Avhich the Inspec- 
tor, on being confi-oiited with on appeal, at once says he is Avilling to 
reduce practically by half, and it is very regrettable that that half — 
whether it could be justified upon some totally different kind of reason- 
ing I do not propose to inquire — ^upon the principle AA'hich Aras adopted, 
and AAffiich was accepted, should be supported by a use of figures AAhich 

I can only describe as obviously fallacious ” — Per EoAvlatt, J. in 

Davies v. Ahiott.^ 

United Kingdom Law — 

The law in England is substantially the same as here though 
in one or two repeats it differs. The Commissioners are not bound 
to accept the return nor are they bound even to look into all the 
evidence offered hy the assessee if they think that the evidence 
will not help them. See R. y. Offlow Commissioners.^ In this 
respect the law is more unfavourable to the assessee than in India, 
as under section 23 (2) and (3) the Income-tax Officer is bound 
to hear and consider — ^whether he accepts ‘it or not — the evidence 

(1) .(1880) 14 Ch. D. 471. ,, . 

(2) (1874) Ii.E. 9 Ex. 190. 

(3) 11 Tax Caaea 575.' ' 

(4) . 
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produced by the assessee. If the assesses does not produce ac- 
counts, the Commissioners can, as they indeed must, tax accord- 
ing to an estimate.^ In GraJiamston Iron Company v. GrawfortP 
the Commissioners asked the Company, who were members of an 
association of producers formed to keep up prices and who claimed 
as a deduction the subscriptions to the association, to produce a 
copy of the accounts of the association so that the Commissioners 
could see how the money was actually spent by the association. The 
Company could not produce the accounts and the Commissioners 
rejected the claim of the Company. It was held by the Scottish 
Court of Session that the Commissioners wei’e entitled to demand 
production of the accounts in question, A similar decision was 
arrived at in Adam Steamship Company w Matheson? In a case 
of succession, the plea that the successor could not produce the 
books of the predecessor in order to rebut the estimates made by 
the assessing authority was not accepted.'* The successor must 
take the consequences if he fails to take over the predecessor’s 
books or to arrange access to them. The point of these decisions 
is that the onus of proving that an item is deductible rests on the 
assessee— -cf. Nopechand Magniram v. Secretary of State cited 
under section 10 (2). 

In Tudor and Onions v. Ducker^ the accounts of the asses- 
sees were prepared by an Accountant who had afterwards been 
prosecuted by the Board of Inland Eevenue for perjury and con- 
victed. The accounts in question were therefore rejected by the 
Commissioners. The books of the assessee had been destroyed 
and the assessment was therefore made by estimate. The asses- 
sees contended that the accounts produced by the convicted 
Accountant should be accepted but were unable to produce any evi- 
dence to support the correctness of those aeounts. Meld, that in 
the absence of evidence the Commissioners -were right in computing 
the assessments by estimate. 

In Gundry v. DunltamS the authorities of a Poor Law 
Union had all the ‘on license’ houses re- valued by an expert in 
a year succeeding that in which the quinquennial review of assess- 
ments under Schedule A had been made. In a case in which the 
re-valuation had resulted in an increase, the Surveyor of Taxes 
made an additional assessment. The question was raised that the 

(1) See jS. V. Chew, 3 Tax Cases 289. 

(2) (1915) S. 0. 536, 

(3) 1 A,T.a 149; 12 Tax Cases 399. 

(4) Thomson # Balfour v, Le BagOy S TsiX Cases 541. 

(5) S Tax Cases 591, 

(6) 7 Tax Cases 12. 
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assessment should not have been based on the Poor Law valua- 
tion but on an independent investigation. It was held by Row- 
latt, J., that 

“ It is a reasonable and proper thing, because the Surveyor has not 
to act by legal evidence, for the Surveyor to assess on the basis of the 
Poor law if he sees no reason to the contrary. Then when it comes before 
the Commissioners that assessment is not to be distrusted unless the Appel- 
lant shows that it is wrong. ... If the Commissioners had refused 
to receive evidence to show that the Poor law valuation was not correct 
then they would have been wmong”. 

In the Court of Appeal, Lord Justice Swinfen Eady said : 

“In my opinion .... the Commissioners were not in fact 
controlled by the Poor Rate Valuation; they had regard to it as they 
were entitled to; they were not bound. They were bound to receive any 
further evidence duly tendered and they appear to have received all the 
evidence that was in fact tendered”. 

The evidence produced by the assessee is not conclusive 
and it is open to the Commissioners to accept it or not. The 
Commissioners are also entitled to avail themselves of their 
loersonal knowledge.^ 

It will be seen from the decisions referred to above that 
the procedure in the United Kmgdom almost corresponds to sub- 
sections (2) and (3) of section 23 here except that in the United 
Kingdom the Commissioners need not look into all the evidence 
tendered. On the other hand, the assessee in the United Kingdom 
has a right of appeal even in respect of estimated assessments. 
This of course places him in a more favourable position than in 
India. 

Non-compliance Returns, etc. — Question of fact — 

Whether returns or accounts or documents were in fact 
produced or not or the terms of notices under sections 22 (2), 
22 (4) and 23 (2) complied with or not is always a question of fact.^ 
Mandamus — Non-production of books, etc — 

The appellant appealed to the Special Commissioners 
against an assessment and sent in a schedule of accounts and 
offered to verify them on his oath, but declined to produce his 
books and vouchers. The Commissioners refused to put him 
on oath and confirmed the assessment with which they were satis- 
fied. Held, by the Court of Appeal that no mandamus could be 
granted because (1) the Commissioners were not bound to accept 
the schedule of acounts merely because the assessee offered to 

(1) 'See Btmks t, SuUe^f % ■ 

(2) See Tolmriml % Crown (LalL) 2 I.T,0* SOI. 
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verify them on oath; (2) it was a mattor for discretion whether 
they should be so verified ; and therefore it was a decision of the 
Commissioners on a question of fact and not of law; (3) even 
if it was a point of law whether the Commissioners were bound to 
put the appellant on oath and the oath was conclusive, it Avas not 
a case in which a mandamus should be granted.^ 

Estimated Assessments — 

“ . . . who if thej' do not choose, as they have not chosen, to state 

an account so that the amount of profits may be strictly determined, cannot 
complain if a random assessment is made upon them by the Crown.”® 
“ If the Act of Parliament says the amount of profits is to be ascer- 
tained they must be whether that can be done in a satisfactory method or 
not.”® 

Adequacy of notice under sections 22 (4) and 23 (2) — 

See Lachhmandas Baburam v. Commissioner of Income- 
tax set out under section 27. The adequacy of notices wall arise 
only under section 27 in determining whether the assessee was 
prevented by sufficient cause from complying with the notices. 

Assessment wrongly made under section 23 (4) — 

Where the proper authority, the High Court, the Com- 
missioner of Income-tax or the Assistant Commissioner as the 
case may be has declared that an assessment which has been 
made under section 23 (4) should have been made under section 
23 (3) or 23 (1), the assessment, it is submitted, is not completely 
set aside, and it is not necessary for the Income-tax Officer to 
start ab initio with a notice under section 22 (2). All that is 
required is to alloAV an appeal against the assessment. 

S 4. (l) Where any assessee sustains a loss of pro- 
. , . fits or gains in anv year under anv of 

Set off of loss in ^ ^ 

competing aggregate heads mentioned in section 6, he 

mcome.' 

shall be entitled to have the amount of the 
loss set- off against his income, profits or gains under any 
other head in that year, 

(2) Where the assessee is a registered firm, and the 
loss sustained cannot wholly be set off under sub-section 


(1) JK. V. CheiVj 3 Tax Cases 289. 

(2) Per the Lord President in Macpherspn and Coy. v. Moore^ 6 Tax Cases 107. 

(3) Per Lord Mackenzie^ Hid. 
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(l ), an}^ member of such firm shall be entitled to have 
set off against any income, profits or gains of the year in 
which the loss was sustained in respect of which the tax 
is payable by him such amount of the loss not already set 
off as is proportionate to his share in the firm. 

Set off of loss under one head of income against income under another 
head — 

Under the Act of 1918 it was the aggregate amount 
chargeable under each of the separate heads mentioned in 
sections 7 to 12 of the Act that determined the total and taxable 
income of an assessee, so that when a person carried on a trade 
or profession and also had income from house-property, if he 
had actually incurred a loss from the trade or profession, the 
figure adopted under that head in arriving at the aggregate 
amount of the income chargeable to tax w?as nil and not a minus 
sum. Under the provisions of section 24 of the Act a loss under 
one head of uicome may noAv be charged against profits under 
another in the same year. 

Sub-section (2) of section 24 only applies specifically to 
the case of a registered firm but the Madras High Court has held* 
that under the provisions of section 24 (1) a partner in an un- 
registered firm is entitled to set oft* his share of the net loss 
incurred by the firm in the same circumstances and to exactly 
the same extent as a partner in a registered firm. It has been 
decided to accept that decision. The result is as follows. A 
firm owuiing propel’ty or having income from a business and being 
in receipt of interest on securities would, under the provisions 
of sub-section (1), be entitled to set off a loss from the business 
against its income chargeable in respect of interest on securities 
under section 8 or property under section 9. But it might happen 
that a firm might incur a net loss, in which case it would not be 
liable to tax. Sub-section (2) specifically provides for such a case. 

Illustration — 

A firm has property the annual value of which is Es. 2,000, 
income from interest on securities amounting to Es. 1,000 and 
carries on a business from which it incurs in one year a loss of 
Es. 10,000. The firm is entitled under the provisions of sub- 



* See decisions infra* 
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section (1) of section 24 to set off the loss from business against 
the annual value of the property and the interest on securities, 
and its total income would be minus Es. 7,000. A who is a part- 
ner in the firm having a share of one-half in the profits thereof, 
has other personal income of Rs. 6,000 from interest on securities. 
He is entitled under the pro\fisions of sub-section (2) to set off 
his share of the net loss from the firm {viz., Es. 3,500) against 
this personal income and would be assessed on a total income of 
Es. 2,500. 

Where an individual is a partner in two separate firms of 
which one is registered and the other unregistered and has no 
separate personal income, he should be allowed, in dealing with 
any application for refund under section 48, to set off’ his share 
of any net loss incurred by the unregistered firm against his share 
of the profits of the registered firm. For example, 'A’ having a 
half share in an unregistered firm, which incurred a net loss of 
Es. 2,000 in one year, had in the same year no personal income 
liable to assessment to income-tax in his ovm hands, but had a 
similar share in another registered firm which had made a net 
profit of Rs. 10,000. Such cases -will be rare and should be dealt 
with on the basis of real income, Le., in the case above quoted, 
‘A’ should get a refund so adjusted that he shall suffer finally 
tax of 5 pies in the rupee on his real income of Es. 5,000 minus 
Es. 1,000, i.e., Rs. 4,000. The same principle -would apply if 
both firms w^ere registered. Wliere the situation is reversed, 
that is, where the registered firm makes a loss and the unregister- 
ed firm a profit, obviously no relief can be given. Nor can an un- 
registered firm claim to set off losses of the uidividual partners 
against the income of the firm. But a partner in a registered 
firm should be ahowed to set off loss incurred in his individual 
capacity against his mcome as partner in dealhig with any 
application under section 48. 

Similarly if ‘A’ has a loss of Es. 1,000 in business, an 
income of Rs. 1,000 from interest on securities and an income of 
Rs. 3,000 from dividends, he should be allowed to set off his loss 
of Rs. 1,000 against his income of Rs. 4,000 and should be taxed 
on the balance of Rs, 3,000. 

In the same way, if A borrows money to buy securities 
or shares and the interest on the loan exceeds the interest or 
dividend that he receives, , he is entitled to set off the 
excess of interest paid pVer the intei’est or dividend re- 
ceived against any othej* taxable income. - (See para. 26.) 
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The correct procedure in such eases is to ascertain the 
total income after allomng the set off, calculate the tax on that 
at the appropriate rate (apply section 17 if the circumstances 
justify such a course), credit the tax “suffered” on the dividends 
on the one hand and debit any refunds granted under section 48 
on the other and collect or refund the balance as the case may be. 

From the point of view of equity it is obviously reason- 
able to allow a set off in these cases; from the legal point of view 
it is incorrect to argue that section 24 (1) is inapplicable to such 
cases on the ground that income from dividends or income deriv- 
ed from a firm is not (from the point of vie^v of the shareholder 
or partner) income falling under any of the heads mentioned in 
section 6— section 24 (1). Obviously such income must fall under 
one of these heads; otherwise, (a) it could not be included in the 
total income of the shareholder or partner ; but it is so included 
—section 16 ; and (&) the shareholder or partner could in no cir- 
cumstances be assessed individually on such income, but under 
section 14 (2) he is assessable on such income if it so happens that 
the company or firm has not been assessed. Consequently such 
income from dividends or from a fii'm must fall under one of 
the heads in section 6. Income from dividends should evidently 
be regarded in the hands of the shareholder as income from 
“Other sources,” while income from a firm should be regarded 


in the hands of the partner as income from “Business.” On 
the other hand the partner or shareholder is not an “assesses” 
in respect of such income unless the film or company has not 
been assessed. {Income-tax Manual, para. 69.) 

Unregistered firms — ^Position of Partners — 

It is evident that the framers of the Act did not consider 
sub-section (1) to apply to losses sustained by a member of a 
registered firm, as otherwise sub-section (2) would be supei-flu- 
ous. The question next arises why no special provision was 
made for unregistered firms. Two explanations are possible— 
either such special provision was considered unnecessary on the 
ground that sub-section (1) covered such cases or it w'as delibe- 
rately intended to differentiate between registered and 
unregistered firms. As already explained the obvious idea of 
the framers was that if sub-section (1) stood alone, a member 
of a registered firm would not be able to set off any part of its 
losses against his personal income, profits or gains. This must 
have been on the assumption that the losses of the reo-istered firm 
are sustained not by the individual partners but %y the firm 
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which is a separate entity for this purpose. If this is true of 
a- registerecl firm, it is at least equally — and perhaps with greater 
force— true of an unregistered firm also. That too is a separate 
entity; and the Act not only recognises this fact throughout but 
makes the profits taxable not in the hands of the individual part- 
ners but in those of the firm itself except to the extent that (1) 
if the firm is not assessed— because its income is below the taxable 
limit— the partners may be taxed in respect of their shares in the 
firm’s profits; (2) the share from the; unregistered firm is taken 
into account in fixing the ‘rate’ of the tax payable by the partner, 
and (3) if the unregistered firm is not assessed to super-tax the 
share of the partners will be assessable to super-tax if the part- 
ners are individually liable to super-tax. 

It follows, therefore, that if an unregistered firm sustains a 
loss, that loss falls on the firm as such and cannot be set off bj" 
a member of the fiim against his income from other sources. 
This position is also reached by the application of the expressio 
uni'us est exchisio altervus rule to construe the section, sub-section 
(2) of which makes an exception in the case of a registered firm 
only. The only two other places in the Act — apart from section 2 
dealing with definitions — where the expressions ‘registered firm’ 
and ‘ un-registered firm’ occur, are in sections 48 (2) and 55; and 
in both these connections the expressions are used in the context 
as clearly excluding the other type of firm. Besides, under sec- 
tion 10 (1) the business should be carried on by the ussessee, and 
an unregistered firm is a different assesses from the partners. 
(See section 2). 

This line of argument, however, has been rejected by the 
existing decisions. 

Decisions — 

A firm carrying on business in piece-goods was a major 
partner in two other firms carrying on the same business. The 
other partners in the two other firms had a nominal share in 
order to encourage them to take an interest in the business. 
Held, that the losses in the other two firms could be set off 
against the profits in the first. This decision was given under 
the 1918 Act which contained no provision corresponding to sec- 
tion 24 of the present Act, and the ratio decidendi was as below: — 

“The determination . , , . depends upon whether it is a 

fact that the business of (the first firm) is being carried on in part by 
engaging with partners in the other firms. When the subsidiary busi- 
ness engaged in is connected with the main business and is a proper 
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employment o£ the asseasee’s capital or labour, it is, in my judgment for the 
purpose of assessment, to be treated as part of the business of the firm. 
If the firm in one branch makes a loss, that loss may be set off against 
the profits made in its head office or other branches” — Per Schwahe, 
C. J. “ Here -we have a company (firm?) part of whose business is to 
hold a share in a separate business. It takes this share in the course of 
its own business and it receives whatever profit it receives or loses what- 
ever it loses in the course of its own business” — per CouUs Trotter, J} 

In In re Arjun KJiemji S Co? — also under the 1918 Act — it 
was held by the Judicial Commissioner of Nagpur that the share 
of a partner’s loss in an unregistered firm can be deducted from 
his other income. The same Couid also held in 8eCi Balkishan 
Nathani v. Commissioner of Income-tax^ that losses suffered by 
an assessee as a member of a firm are to be taken into account in 
fixing the amount of his taxable income — ^under section 12 (1) of 
the 1918 Act (corresponding to section 14 of the present Act). As 
already observed there was no section in that Act corresponding 
to section 24 in the present Act. 

The question again arose, this time under the present Act, 
in Commissioner of Income-tax v. M. Ar. Arunachalam 
Chettiar'^. The assessee carried on two different businesses, one 
individually and the other as a partner in an unregistered firm. 
Held, that the loss in the partnership could be set off against 
the profit in the individual business. 

“ ‘ Assessee ’ is defined in section 2 as ‘ a person by whom income- 
tax is payable’. No mention is made in section 10 of partnerships re- 
gistered or unregistered, and although it is the practice to assess firms 
as such, I can find nothing to justify the argument that each partner in 
a firm is not an assessee for he is a person by whom the income-tax is 
payable, nor can I find anything to justify the argument that this assessee 
being a partner is not a person carrying on the business in question. I am 
therefore prepared to hold that the present assessee is an assessee in 
respect of the profits and gains of the business which he carries on in 
partnership .... the words ‘ any business ’ being open to either 
construction. I must take that construction which, looking at the whole 
Act, is the more rational, and must construe ‘ any ’ to mean ‘ each and 
every’. It follows that an assessee is entitled to set off profits in one 

business against losses in another a partnership is not an 

entity known to the law . . . . . its name is merely a convenient 
method of describing its partners each of whom is jointly and severally 


(1) Board of Mevenue v. Mmisami Chetti # Son, 1 I. T. 0. 227. 
(2) 1 I.T.a 249. 

(S) 1 I.T.O. 248. 

(4) 1 I.T.O, 278, 
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liable for its debts, and for income-tax purposes it is a convenient body to 

assess for this purpose no distinction can be ma'de between 

I'egistered and unregistered firms for whether a firm is a legal entity 
or not does not depend on registration .... Section 24 (1) is 
dealing with something quite different, namely, the allowance of set-off 
between different heads mentioned in section 6 and not the allowance of 
set-off between different businesses coming "under one head. Section 24 
(2) again dealing with set-off between different heads allows the partners 
of a registered firm, where that firm has made a loss under one head and 
has not sufficient income under another head, to avail themselves of this 
set-off, to use the loss to set-off against their own individual incomes 
ai-ising under other heads. Whether this must be taken by implication 
to prevent such set-off in the case of partners of an unregistered firm 
is a different question which does not arise here ” — per Schwahe, C. J. 

Set-off — Between different unregistered firms— 

The question whether an unregistered firm can set off 
against its profits a loss sustained by another firm in which two 
members of the unregistered firm (and not the unregistered firm 
itself as such) are partners has been raised and held to be incon- 
ceivable.^ The law clearly does not permit an assesses to set off 
his profits against the loss of some other assessee. This no doubt 
is based on the fact that a firm and its partners are different 
persons in the eyes of the Income-tax law, but this theory was given 
up, at least in part, in Commissioner of Income-taco v. M. Ar. Ar. 
Arunachalam CheUi.” 

Assessee— Meaning of— 

It will be noticed that in this section the word ‘assessee’ is 
not used in the strict sense of the definition in section 2 (2) but 
loosely in the sense of the person who is being assessed. Obvi- 
ously until set-off has been allowed it is not possible to determine 
whether or not a person is liable to pay tax. 

Loss of ‘profits’ — ^As distinguished from loss of Capital — 

See the Proceedings of the Assembly when the present Act 
was passed. The reference to ‘profits’ is really superfluous but it 
was added in order to make it clear that no loss of capital could be 
taken into account. 

United Kingdom Law — 

The right of set off in the United Kingdom is more restricted 
than in India. Broadly speaking, it is allowed only in respect of 


(1) Commissioner of Income-tax v. Muihu Mamanathan Cheity ^ 

Karuppan Ohettyf 2 I.T.C. 194. 

(2) 1 L'T.a 278. 
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trades (Rules under Schedule D— Cases I & II) and Mines, etc., 
under Schedule A. 

As a consequence of this restriction and also of the differ- 
etoce in the provisions relating to the exemption of charities, it 
has been held in various cases*^ that the profits of a business 
conducted by a charity cannot be set off against the loss incurred 
by the charity in other direjctions. These rulings cannot apply 
in theiir entirety to India. See, however, notes under Section 
4(3)'(i)(w). 

2S. (l) Where any business, profession or voca- 

Assessment in case tioii^ oTi which income-tax WQs not at any 

of discontinued busi- , i I i • • r jI 

ness. time charged under the provisions oj the 

Indian Income-tax Jlct, 1918, is discontinued in any 
year, an assessment may be made in that year on the 
basis of the income, profits or gains of the period between 
the end of the previous year and the date of such discon- 
tinuance in addition to the assessment, if any, made on 
the basis of the income, profits or gains of the previous 
year. 

( 2) Any person discontinuing any such business, pro- 
fession or vocation shall give to the Income-tax Officer 
notice of such discontinuance within fifteen days thereof, 
and, where any person fails to give the notice required by 
this sub-section, the income-tax Officer may direct that a 
sum shall be recovered from him by way of penalty not 
exceeding the amount of tax subsequently assessed on him 
in respect of any income, profits or gains of the business, 
profession or vocation up to the date of its discontinu- 
ance 

(3) Where any business, profession or vocation® ** 
* . * * on which tax was at any time charged under the 

provisions of the Indian Income-tax Act, 1918, is dis- 

(3-) Grove v. Y* M. 0. A,, 4 Tax Oases 613 and other cases cited in Coman 
V* Botundfa Hospital, 7 Tax Cases 517.) , . 

(2) Amended by the Ineome-tax (Amendment) Act, 1924 (XI of 1924). 

. (3) .Eepealed by the Income-tax (Amendment) Act, 1924 (XI of 1924). 
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j continued, no tax shall be payable in respect of the income 
profits and gains of the period between the end of the 
previous year and the date of such discontinuance, and 
the assessee may further claim that the income, profits and 
gains of the previous year shall be deemed to have been 

; the income, profits and gains of the said period. Where 
any such claim is made, an assessment shall be made on 
the basis of the income, profits and gains of the said 
period, and if an amount of tax has already been paid in 
respect of the income, profits and gains of the previous 
year exceeding the amount payable on the basis of such 
assessment, a refund shall be given of the difference. 

(4) Where an assessment is to be made under sub- 
section (1) or sub-section (3), the Income-tax Officer may 
serve on the person whose income, profits and gains are 
to be assessed, or, in the case of a firm, on any person 
who was a member of such firm at the time of its di.scon- 
tinuance, or, in the case of a company, on the principal 
officer thereof, a notice containing all or any of the re- 
quirements which may be included in a notice under sub- 
section (2) of section 22, and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section. 


r 


History — 

The amendment in 1924 simply rectifies the defective draft- 
ing of the section which formerly provided for (1) the taxation of 
a discontinued business winch was begun after 31st March, 1922, 
and (2) the taxation of a discontinued business which was in 
existence on the 31st March 1922, and was at any time taxed 
under the Act of 1918, but did not provide for taxation on dis- 
continuance of a business, which , though in existence on the 31st 
March 1922, was never taxed under the Act of 1918. The 
section now provides the method of taxing discontinued businesses 
(o) which were not taxed under the Act of 1918, and (&) which were 
taxed under the Act of 1918. Hence, it is now exhaustive. 

1—91 
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There was no corresponding section in the earlier Acts. 
New business— 

As stated in paragraph 13, assessments under the Act are 
made on the profits of the “previous year”. When a new busi- 
ness is started, therefore, no assessment will, as a rule, be made 
in the first year, and the assessment in the seicond year will be 
made on the profits of the preceding year. The only exception 
is that referred to in the next paragraph. {Income-tax Manual, 
para. 71.) 

Businesses not taxed under the 1918 Act — 

The only exception to the general rule that assessments are 
made on the profits of the previous year is contained in sec- 
tion 25 (1) where, in order to guard against a possible loss of 
revenue owing to dejlay in making assessments on the profits of 
businesses, professions or vocations that close down during the 
course of a financial or commercial year, it is provided that in 
such cases in addition to the assessment on the income of the 
preceding year, a further assessment may be made in the year 
in which a business, profession or vocation is closed down, on 
the income of that year. Sub-section (2) of that section imposes 
a statutory obligation on persons discontinuing a businetes, 
profession or vocation to give notice of such discontinuance 
within 15 days of the discontinuance. 

It is to be noted that these provisions apply only to business, 
professions or vocations, that is to say,, to profits or gains taxable 
under sections 10 and 11, and further, that they only apply to 
any business, profession or vocation on which income-tax vras 
not at any time charg-ed mider the provisions of the Indian 
Income-tax Act, 1918. They do not apply to any business, 
profejssion or vocation on which income-tax had been charged 
under the provisions of that Act, as these are subject to the 
special provisions of section 25 (3) which are described below. 
{Income-tax Manual, para. 71.) 

Power of assessment — ^Discretionary — 

The power to make this additional assessment under 
section 25 (1) is a dis-cretionarp power which may be exercised 
whether the business, etc., is a purely temporary businej^s com- 
mencing and closing down in the same yeiar, or whether it is a 
business that has been in existence and has bee^ previously taxed 
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under the present Act. It should only be used in cases where 
there is reason to anticipate that the tax may not be collectad 
unless the assessment is made in the year in which the business, 
etc., closes down. Where there is reason to believe that there 
will be no difficulty in making the assessment and collecting the 
tax in the usual manner, that is, in the year after the business 
closes down and on the profits of the year in which it did close 
dowii, there is no need to use the special powers conferred by 
this sub-section. {Income-tax Manual, ^axa. 71.) 

Profits taxable and rate of tax — 

The profits to be taxed under the provisions of section 25 
(1) are the profits accruing between the end of the last “previous 
year” of W'hieh the profits have been taxed and the date of the> 
discontinuance of the business. Further, the rate to be applied 
in taxing the discontinued business under sub-section (1) is the 
rate in force in the year in wdiich the assessment is made. 

Businesses taxed under the 1918 Act — 

Where a business, profession or vocation had tax charged 
on it under the provisions of the Income-tax Act of 1918, the 
provisions of sub-section (1) to section 25 cannot be brought into 
use for the assessment of any such business. On the contrary, 
for reasons given in paragraph 13, it is, under the provisions of 
sub-section (3) of section 25, not liable to tax in respect of profits 
or gains for the period between the end of the last ‘ ‘ previous year ’ ’ 
and the date of discontinuance, but is entitled to substitute the 
profits of that period for the profits of the last “previous year”. 
For example, in the case of a business whose “preyious year” 
einds on 31st March, if it close dowm on 31st March, 1923, its 
assessment for 1922-23 will be on the profits for the year ending 
31st March, 1922, or at its option, on the profits of its year ending 
31st March, 1923. If such a concern closed down on 30th April, 
1922, it would still be assessed'in the year in which it closed down, 
but the assessment would be on the year’s profits to 31st March, 
1922, or at its option on the profits of the month of April 1922. If, 
however, the concern’s “business year” ends on 30th April and it 
closes down on 30th September, 1922 its assessment in the year 
1922-23 would be on the profits of its year to 30th April, 1921 or 
at its option on its profits from 1st May, 1921 to 30th September, 
1922. This special provision Applies only to a business, profes- 
sion or vocation on which tax was charged under the Act of 1918, 
and when a claim for this concession is made, it must be supported 
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by proof that tax had been charged under the _Aet of 1918 in 
respect of that very business, profession or vocation. 

An assessee should be allowed the benefit of section 25 (3) 
if (1) he has (for example) both a business and a profession 
and discontinues only one of them, or (2) has more business than 
one and discontinues one or more, but not all of them, provided 
that they are genuine distinct businesses for which separate 
accounts are maintained, and not more branches of single 
business. The section should, of course, only be applied to the 
income of any profession or business that is actually discontinued. 

A claim to be assessed under this sub-section may be 
admitted if it is made not later than the end of the year following 
that in which the business, profession or vocation is discontinued. 
{Income-tax Manual, para. 71.) 

Discontinuance different from succession — 

The provisions of section 25 apply to the complete stoppage 
or discontinuance of a business, profession or vocation and do not 
ajoply to any change in the proprietorship. Where there is any 
change in the proj)rietorship merely, the provisions of section 26 
apply. See also notes below and under section 26. 

Responsibility of partner for tax — 

Whe^e a business, profession or vocation is completely dis- 
continued and is hot merely transferred from one proprietor or 
set of proprietors to another, the person who carried on the 
discontinued business is responsible for the payment of the tax, 
and where the proprietorship was vested in a firm, section 44 
specifically provides that the persons who were members of the 
firm on the date of such discontinuance, are jointly and severally 
liable to any tax due from the firm. {Income-tax Manual, 
para. 71.) 

Effect of this section — 

When the adjustment system was introduced in respect of 
income-tax by the Income-tax Act of 1918, it was not made retros- 
pective. Under section 19 of the Act no adjustment was to be made 
in respect of tax paid or assessed before the Act came into force. 
Conseiquently, so far as Income from business (in fact all income 
not assessed 'at source) was concerned, in a sense, the income of 
the year 1917-18 ultimately escaped assessment altogether. That 
is to say, no one ultimately paid tax calculated on the basis of the 
actual income of that year. The tax for The year 1918-1919 was 
assessed provisionally on the basis of the income of 1917-18. But 
when the actual income for the year 191;8;--19 was known, in the 
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yeai’ 1919-20, this provisional assessment was adjusted by collec- 
tion of the deficiency, or refund of the excess, in the provisional 
assessment, and thus tax was finally suffered on the actual income 
of the j^ear 1918-19. In tlie year 1917-18 under the Act of 1886 the 
tax (though regarded as paid \for’ the year 1917-18) was asses- 
sed on the income of the year 1916-17. As there was no adjust- 
ment in re.spoct of this assessment, tax was finally suffered on 
the income of the years 1916-17 and 1918-19, but no tax was ulti- 
mately sutferecl on the actual income of the year 1917-18. But 
it is important to remember that under the Act of 1886 the assess- 
ment Avas made each year on the (statutory) income of the year 
of assessment (actually the income of the preAdous year). In 
the first year in AA'hich a business became liable to assessment— 
there being no previous year the assessment aauas made on an 
estimate (section 15 (2)); and an elaborate proAusion copied 
from the United Kingdom Act carried out this theory of assess- 
ment on the income of the year of assessment by proAudihg (sec- 
tion 33, Act II of 1386) for an adjustment Avith reference to the 
actual income of the year of assessment, Avhen a business Avas dis- 
continued or its oAvner died, or became insolvent or owing* to 
other “ specific cause ” AAns “ deprKed of or lost ” the income 
on Avhich the assessment Acas made. The result AA*as that, since 
no final assessment was made m 1918-19, and the income of 
1918-19 AAms not finally assessed till 1919-20, by the latter year 
the filial assessments had fallen one year behindhand. A busi- 
ness opened in 1914-15, e.g., AAmuld, up to and including 1919-20, 
have been assessed finally only 6 times on 6 years’ Avorking. 
When therefore the adjustment system Avas abandoned on the 
passing of the Act of 1922, it was agreed that one final adjust- 
ment should be made in the year 1922-23; and hotli a final assess- 
ment or adjustment under the old system (retained for one year 
by section 68, second proviso, of the Act of 1922), and an assess- 
ment under the iieAv system Avere made on the income of the 
year 1921-22. The result was that the assessments Avhich had 
been lagging a year behind (so far as final assessments Avere 
concerned) Avere brought up abreast of the income again. The 
assessment under the new Act in the year 1922-23 was made for 
the year 1922-23. 

A company, however, did not pay tax in the first year of 
its existence, and stood therefore. to gain a year’s tax relatively 
to other businesses — see sections 11. and 15 of the 1886 Act. 

In regard to salaries, the position is different. Under the 
Acts of 1886 and 1918, as under the, present Act, the tax on sala- 
ries was deducted month after haoiith as they were paid. When 
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the adjustment system was introduced, all that liad to be done each 
year was to coliect any deficiency or refund any excess tax on 
the previous yearns salary, with I’eference to the amount actually 
deducted at source. The tax on the salary of 1917-18 was deducted 
in 1917-18. In 1918-19, no provisional assessment was made on 
the salary of 1917-18 for the year 1918-19. Excess or deficient 
deductions were adjusted and the tax for 1918-19 was deducted in 

1918- 19. Similarly, when the adjustment system wms abandoned 
on the introduction of the Act of 1922, there was no need to make 
an assessment to income-tax on the salaries drawni in 1921-22 
in addition to making an adjustment in respect of them. In 1922- 
23 any excess or deficiency in the deductions made from salaries 
in 1921-22 was adjusted, and tax wms deducted as usual from the 
salaries actually paid in 1922-23. In fact, so far as salaries are 
concerned, the system has remained the same under the three Acts 
of 1886, 1918 and 1922, except that under the present Act the collec- 
tions on salaries, etc., are advance collections on account of the next 
year’s liability to tax. 

The situation in regard to Super-tax is slightly different. 
Super-tax was introduced in the year 1917-18. It was not at first 
liable to adjustment. It was levied on the income of the pre- 
vious year. The adjustment system was first applied to Super- 
tax in 1920-21. Ultimately, the income of one year, viz., 1919-20, 
was never taken as the basis for a final- assessment to Super-tax 
owing to the adjustment system. A provisional assessment was 
made on it in 1920-21, and in 1921-22 a final assessment w^as made 
by adjustment with reference to the income of the year 1920-21. 
The tax was thus shifted forward from the income of the year 

1919- 20 to the income of the year 1920-21. But, whereas in the 
corresponding year 1918-19 (the year in which the adjustment 
system was first applied to Income-tax) the Income-tax assess- 
ments became one year behindhand as explained above, in conse- 
quence of the new system, the situation in regard to Super-tax was 
different. Since this had always been a tax on the previous 
year’s income, it was always a year behindhand from the very 
start. 

When the Act of 1922 came into force, and the final ad- 
justment under the Act of 1918 (section 68 of the Act of 
1922) and the first assessment under the new Act were made in 
1922-23, the salaries, like the business incomes, of 1921-22 suffered 
Super-tax twice, once by way of adjustment and once by wmy of 
assessment. The Income-tax assessments on salary income thus 
once again drew abreast of the income, but the Super-tax assess- 
ments were still a year behind. 



Under Section 25 (3), a person discontinning a business, 
profession or vocation, it lie was at any time assessed under the 
Act of 1918, is entitled to claim that he shall not be assessed at 
all on the income of the period between the date on which he 
closes down and the end of the preceding ‘previous year’; or, if 
he prefers, that the income of that period shall be substituted for 
the income of the preceding previous year, and assessed as such 
and an adjustment made. Thus, if a man closed his business on 
31st March, 1925, he could claim not to be assessed on the income 
of the year 1924-25 or to have his assessment for 1924-25 (on 
the income of 1923-24) adjusted with reference to the income of 
1924-25. The justification for this is as follows. So far as per- 
sons assessed at any time under the Act of 1918 are concerned, 
the “ double assessment ” in 1922-23 brought the assessments 
abreast of the income as already explained. At the end of any 
year such a person has been assessed for precisely the same 
number of years as his business has been running. If, therefore, 
he were assessed in the year after closing down, on the income of 
the last working year, he would be assessed for one year in excess. 
But in the ease of a business taxed for the first time under the 
Act of 1922, the tax-eolleetor is lagging a year behind because in 
the Act of 1922 there is no provision for assessment, on estimate, 
in the year in which a business is opened, as there was under the 
previous iLots. Consequently, unless an assessment were made 
in the year after closing down on the income of the last year’s 
working, the number of assessments would be one short. It is 
clear that for the reasons stated, there was no need to extend the 
concession to salaried assessees so far as Income-tax was concern- 
ed. Their assessments kept pace with their incomes all along and 
all that was done after the close of a year was to adjust any excess 
or deficiency. So far as super-tax is concerned, there does not ap- 
pear to have been any real justification for extending the section to 
Super-tax at all. The dift’erence between Income-tax and Super- 
tax explained above seems to have been overlooked. As already 
explained, a business assessee who started business in 1916-17, 
and was assessed in that year, and closed down in 1924-25, will be 
found to have been assessed to Income-tax once for each year 
from 1916-17 to 1924-25, both inclusive, and hence it would be 
wrong to assess him in 1925-26 on the income of 1924-25. But 
a Super-tax assessee in similar circumstances would have enjoyed 
9 years’ income and been assessed only ,8 times including the 
assessment in 19‘24-25. "Clearly, therefore, he should be assessed 
in 1925-26 on the income of 1924-25. ' The extension of this sec- 
tion to Supertax on incorae from business appears to have 
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been due to misunderstanding or oversight. For the exact word- 
ing of this section it is the Joint Select Committee of 1922 that is 
responsible. 

In all that has been said above it should be remembered 
that for the purpose of Income-tax, companies taxed under the 
1886 Act gained the tax on the first year of existence relatively 
to other businesses. 

Effect of change of accounting year and discontinuance — 

This section leads to anomalous results in cases in which 
the assessee changes his accounting period and later on closes 
down his business. Ordinarily, Avhen an Income-tax Officer per- 
mits an assessee to change his accounting year under section 2 
(11), he would insist on the assessee not escaping tax for any 
period. Thus, taking the example of an assessee who keeps ac- 
comits by the year ending, say, 30th April and changes them to 
the financial year, the position will be as below (ignoring the 
period before 1921-22) : — 

Yeay of assess- If accounting year tin- If accounting year changed 


menf i.e., year for' 
which tax is paid. 

changed. 

Tax paid on income of 

T a^ 

paid on income of 

1921 — 22 

12 months 

ending 30-4-21 

12 

months ending 30-4-21 

1922—23 

12 „ 

>» 

30-4-21 

12 

5 ) 

»> 

30-4-21 

1923 — 24 

12 

A) 

30-4*22 

12 


1* 

30-4-22 

1924—25 

12 n 

>» 

30-4-23 

12 

»» 

,, 

30-4-23 

1925 — 26 

12 ■ 

»» 

30-4-24 

12 



30-4-24 

1926 — 27 

12 „ 

n 

30-4-25 

12 



30-4-25 


12 


30-4-26 

12 

,, 

? J 

31-3-27 

1928 — 39 

For broken period — 
discontinued on, 
say, 30-9*28. 

12 „ 

Nil. 

30-4-27 

12 

JJ 

5 > 

Nil. 

31-3-28 


i.e., profits for 17 months escape r.e., profits for six months escape; 
taxation ; it will not pay to substitute and assessee can get refund for six 
his r 7 months' profits for 1 2 months’ months ; i.e. 1 2 months in all can 
ending 30-4-26. (A). escape. (B). 

Therefore, by changing the accounting year, the assessee 
pays extra tax on five months’ profits. It is assumed in the argu- 
ment throughout that a month’s profit is constant. 

Though the figures given above refer to a particular case, 
general formulae can be deduced for (A) and (B) above. (B) 
must always be 12 months while, A cannot be less than 12 months 
nor more than 24 months ^ccor^ng to the circumstances of 
each ease. An assessee who closed the accounts on 1st April and 
discontinued business on 30th March would escape tax .for 23 
months and 29 days. Therefore he has nothing to gain and 
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something' to lose by changing over to the financial or other 
year. 

Such absurdities do not arise under section 25 (1), i.e., in 
businesses not taxed under the 1918 Act. The probability seems 
to be that in framing section 25 (3) regard was had only to accounts 
being maintained by the financial year ; or it may be that the loss 
of tax in respect of discontinuance of businesses not keeping 
accounts by the financial year was ;deliberately accepted as the 
price for purchasing the consent of the commercial community 
to the abandonment of the adjustment system. As already ob- 
served, the Select Committee of 1922 is responsible for the 
wording of this section of the Act. 

This sub-section indirectly continues the advantage, 
conferred on companies by the 1886 Act, of paying in the whole 
course of their existence tax for a year less than other businesses. 

Ephemeral associations — 

This section is frequently applied, in practice, to assess 
touring companies, Liquor shop syndicates, Toll gate syndicates, 
etc., which generally consist of comparativqly short-lived busi- 
nesses and wdiich are not actually transferred from predecessor 
to successor. This section coupled with section 34 gives the In- 
come-tax Officer the necessary powers to assess such incomes. If 
there is any continuity in any of these businesses, their assess- 
ment rvill be governed by section 26 and not by section 25. 

Temporary discontinuance— 

The law does not recognise temporary discontinuance. 

Either a business is discontinued or it is not. 

“ Business is not confined to being busy.”^ 

Limitation for putting in claim — 

There is no period of limitation within wliich the assessee 
should put forward his claim under section 25 (3). If the claim 
is put forward within a reasonable time the claim should be allow- 
ed. As to what is a reasonable time, see notes under section 29. 
See also Income-tax Manual, para. 71 set out on pp. 723 and 724. 

Decease of person Carrying on Business, etc. — 

An assessee whose income mter alia was from a profession 
submitted a return which was accepted by the Income-tax Officer. 
Five days before the last day on which the tax was due under 
section 29, the assessee d,ied. The heirs claimed a refund of tax 
under section 25 (3). HeldjMmt iao application to the High Ooiirt 


(1) Per Lord Sumner in the South Behar Baikoay ease, 12 Tax Oases 657. 
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lay under section 66 (3) as there was no refusal on the part of the 
Commissioner under section 66 (2), the latter arising only out 
of orders under sections 31 and 32, and the deceased in this case 
having accepted the assessment ,—alsq obit eP timt “assessee” 
for such purposes includes persons representing a deceased’s 
estate and that if tax is payable by the estate it can also claim a 
refund.’- 

Discontinuance of business, etc. — What is — 

There is a certain amount of overlap in the decisions relat- 
ing to what is ‘discontinuance’ — section 25 — and what is ‘succes- 
sion’ — section 26. The question is generally one of fact. 

For convenience, all the decisions are set out below, though 
some of them relate more closely to section 26 than to this section. 

The question of succession or discontinuance was of special 
importance under the English law in view of the system of tax- 
ing on the average of 3 years ’ profits, which it has been recently 
decided to discard; and many of the cases cited below arose in 
that connection. The detailed provisions under the English law 
as to how profits are computed in eases of succession and discon- 
tinuance T'espeetively are of no interest in India. 

Discontinuance— Part of undertaking — 

Eunning steamships was part of the undertaking of a rail- 
way company. The steamships ran at a loss and the railway 
decided to discontinue them. Hcdd, that there was no disconti- 
nuance — the steamships being part and parcel of the railway 
system.’’ 

Conversion — Partnership — Company— 

The conversion of a private partnership into a company 
with limited liability creates a ‘succession’.® The point that there 
is continuity of the ‘business’ to which the new person, i.e., the 
company ‘succeeds’. In such a case, there is no ‘discontinuance’. 

Business — ^Identity of— Question of fact— 

A company took over the business of a firm of whisky 
distillers, blenders, etc. For some time before, the firm had not 
worked any distillery. The comply worked a distillery and the 
accounts of the company for a period of about 14 months after its 

(1) Govind Baran v. Coimnissioner 105 I.C; 556. 

(2) Eighlmd Mail Co, v* Special Cammi^omrSf 2 Tax Cases 151. 

(3) Myhope 0ml Co. v* Foper, l_ .M3. 
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formation included the results of the business carried on at such 
distillery, as well as those of the business carried on elsewhere. 
The Commissioners held that the concern carried on by the com- 
pany was not a succession to the concern carried on by the 
hrm. On appeal by the Crow, it was held by the Scottish Court 
of Exchequer that the question as to the identity of the two con- 
cerns was one of fact, not of law, and that there was nothing to 
show that the decision of the Commissioners was wrong.’^ 

Dilferent businesses — 

A company owed and traded mth one steamship; it 
afterwards acquired fifty-nme sixty-fourths of a second steam- 
ship, taking over the management and keeping the accounts there- 
of, and claimed to be assessed as a single concern taking the two 
ships together. Held, that the second steamship was a concern 
carried on by two or more persons jointly, and that its profits must 
be assessed separately. In such a case the old business is neither 
discontinued nor merged in the new, the two continuing to exist 
side by side.^ 

Business — Identity of — 

In a case of sale of a tramp steamship in which no books 
accounts, or list of customers were transferred or sold with it, 
it was held that the new owners were not entitled to be assessed 
as successors in the business of the previous owers. 

Per the Lord President ... . There is no succession 

to any trade, manufacture, adventure, concern or profession. There is 
simply the purchase of a corporeal moveable which may or may not 
carry on the same business, which may be i^ut equally well to a dilferent 

trade if the contention wei’e to apply, it 

would equally apply to a house bought in open market or to a carriage 
knocked down at a sale 

Business — Succession — Criteria — 

A tramway company was incorporated under a local Act. 
Later on, this was taken over by another company which also ran 
an omnibus service. Finally, the local authority acquired the tram- 
way and extended it and substituted electric for horse-drawn 
vehicles. Held, that the tramway succeeded to the business of the 
company. 


(1) Alemnder Ferguson # Company ^ Ltd* v, Aihin, 4 Tax Cases 36. 

(2) Attorney -General v, Borrodqilee, (1814) 1 Price 148 followed. J* J, Farr el 
V. The Sunderland Steamship Company, Ltd*, 4 Tax Cases 605. 

(3) Watson Brothers v. Lothian, 4 Tax Gases 441. 
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Per Bray, J. Railway companies are always spending capital 
and extending their railways and some of them have substituted electrical 
power for steam but it could not be suggested that by doing this they 
were commencing or setting up a new business. It so happens here that 
the extension and modification was very great and that it occurred just 
at the time when the respoudents had bought the original undertaking but 
I do not think this alters the case. There seems no reason why the 
revenue should be benefited by the accident of ti'ansfer at the t im e, 

Business — Succession and continuity — When question of law — Criteria — 

Tlid National Provincial Bank purchased the business of 
the County of Stafford Bank. The former had several Branch 
Establishments in England and Wales while the latter had only 
one Office at AVolverhampton. A large sum was paid for good- 
will, premises, furniture, etc., and the klauager and the former 
staff of the Stafford Bank were taken over by the National Bank. 
Profits earned at the Wolverhampton Branch were merged in 
and formed part of the general profits of the National Provincial 
Bank without distinction as to source or origin of profit. Held, 
that there was a “succession” by the National Provincial Bank 
to the business of the Stafford Bank. 

Per M. of B. : — “ The great point urged by Mr. Danckwerts in a 
very elaborate argument before us, was that the question whether there 
was a succession or not must be a question of fact, and the Commissioners 
must be taken in this ease to have found as a fact that there was no 
succession; and he relies upon the authority of a ease decided in Scotland 
of Ferguson v. Alikin as showing that it is and must be a question of 
fact whether there has in point of fact been a succession or not. It may 
be in many cases, or in some eases at all events, a question of fact. But 
it seems to me for the reasons I have already given that if it was a 
question of fact for the Commissioners in this case they have deliberately 
not decided it. They have presented to us a problem of law, and they 
have given us the benefit of their opinion upon it, and if we do not 
agree with that we are entitled to say so. In my view if this is a 
finding, as I think it must be, of law that there is no succession within 
the meaning of the Rule, I find myself unable to agree with it for the 
reasons I have given. The fact that in a particular case, which was a 
rather exceptional case, in Scotland (which I need not go into) the 
Court held that the Commissioners having found that there was no 
succession in point of fact, they were bound by that decision and disin- 
clined to go behind it, in my opinion presents no difficulty in this case.”® 

Under its Articles of Association a Steamship Company 
could own only one ship at any ; one time, but was empowered 

(1) StocMam v. Wallasey Phtrici ComoU, 95 P. T. 834. 

(2) Bell V. The National Provincial Bank hf Snyland, Limited,, 5 Tax Cases 1. 
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on the loss or disposal of such ship to acquire and trade with 
another ship. The “Merehiston”, the first ship owned by the 
Company, was lost in April, 1906, and in the following month an 
order was given for another ship, the “Veraston”, which com- 
menced her first voyage in October, 1906. Held, that the business 
of the Company was continuous. 

Per Bray, J. : — “ I only say with regard to the finding of the 
Commissioners that it seems to be based entirely upon a misapprehension, 
and therefore I cannot look upon their finding as a distinct finding 
upon a question of fact upon which there is no appeal. I think I have 
all the facts befoi'e me and can determine what is the proper conclusion 
of law to be drawn from them.”^ 

Before the outbreak of the G-reat War in 1914 the assessee 
Company had been engaged in completing old contracts entered 
into by a firm of contractors whose business it had been formed to 
take over in 1912. The Company had obtained no fresh contracts 
itself. The business premises of the Company w^ere closed down 
during the year 1913, and offered for sale, but without success. 
The premises -were eventually taken over and ultimately purchas- 
ed by the War Office in December, 1914. From December, 1914, 
until February, 1920, the Company had neither wnrks nor plant, 
but during that period persistent and continuous efforts were 
made by its directors on its behalf to obtain contracts. Their 
efforts however were unsuccessful until early in 1920 when, as 
the result of the introduction of fresh capital into the Company 
and the adoption of a different business policy, a number of pro- 
fitable contracts w^ere obtained, and fresh plant acquired. All 
through, the Company had retained its registered office and held 
its annual statutory meetings regularly and paid the secretary’s 
salary and directors’ fees. It had also spent substantial sums, in- 
cluding those incurred by the directors in connection with their 
abortive efforts to obtain contracts. The Commissioners held that 
there was no trade carried on by the Company between 1914 and 
1920, that the trade which was taken over by the Company was 
discontinued in 1914, and that a fresh trade w’^as set up and com- 
menced in 1920. Held, on appeal, by the High Court — 

(i) that the question involved was one of law; 

(ii) that, noHvithstanding the Company’s failure to obtain 
contracts between the years 1914 and 1920, there was no discon- 
tinuance of its trade; and 


(1) The MereMston Steamship Co., Ltd, v. Turner, 5 T.ix Oases ,520. 
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(iii) that a new trade was therefore not set up and eom- 
naenced in 1920. 

Per Bowlatt, J. : — “ Because in the middle of a great career a 
Company or still more an individual professional man, might have a 
year when he was holding himself out for business or the company was 
holding itself out for business but nothing came, yet that would not 
effect a break in the life of the company for Income-tax purposes. It 
is not a question that the field of business was not precisely the same. . 
... . . I think that really it is a question of law in the sense that the 

Master of the Rolls laid down in Bell’s case (Bell v. National Provincial 
Bank of England, 5 Tax Cases 1) ; the finding is that upon the con- 
stiniction of the Rule the ease is not within it. It is not really a question 
of fact or even of mixed law and fact.” 

The owner of a steam drifter employed in herring fishing 
was taken over by the Admiralty compulsorily on hire, and it was 
held that notwithstanding- the different use to wdiich the ship was 
put by the Admiralty the owner carried on the same business as 
before, vis., using the ship for j)rofit in ordinary ship-owning 
business. 

Succession— Question of fact— 

A firm of timber merchants and saw-millers bought a saw- 
mill v?hieh also did joinery business and transferred to that place 
the direction of their own business. At the time the saw-mill 
was acquired, there was acute trade depression and there were 
no current orders v/ith the mill. The piircha sing firm took over 
no books, no list of customers and none of the staff, except a few 
woodmen. The new firm could not even identify whether orders 
came from the customers of the vending firm or not. The price 
paid for the concern was based only on the value of the tangible 
assets but the contract of sale referred to it as including good- 
will. Also, a joint circular was issued by the purchasing and 
selling firms together that the purchasing firm succeeded to the 
business. Held, that succession was a question of fact. 

Per the Lord President : — ‘‘ I do not propose to attempt a defini- 
tion of ‘succession’ but it is, I think, safe to say two 

things about it. In the first place, it does not include the accidental 
acquisition by a trader, who continues in business, of the custom left 
by another who goes out of business. A trader might give up or go out 
of the trade for some reason without attempting to realise or transfer 
goodwill and the result of that might be the capture of some custom 
theretofore attached to him by one or more of his competitors who conti- 
nued to trade On the other hand— and in the second place— 

(1) Kerh and EandaU^ Ltd, v. 8 Tax Cases 663. 

( 2 ) Sutherland v. Commissimers i>f XnUnd Meveme^ (1918) S.O. 788* 12 Tax 

C^ses 63. ' . . ■ • ) 


I tliink the word ‘succession’ does cover any ease of the transfer by one 
trader to another of the right to that benefit wliich arises from connec- 
tion and reputation. The question whether there is in any particular 
case a ‘succession’ or not is a question of fact.’’^ 

Business— Sale of — From Individual to Company — 

Where a business is sold by an individual to a Company 
there is no discontinuance but a succession." 

Succession — Continuity of business — Question of fact — 

In Fulhvood Foundry Company v. Commissioners of In- 
land Revenue^ also it was held that succession was a question of 
fact and that the court could not interfere if there was any evidence 
before the Commissioners to support their finding. 

‘Discontinuance’ or ‘Succession’ — 

A Company which was started in 1919 went into voluntary 
liquidation at the end of 1922. On 21-2-23 the liquidators agreed 
to sell to a new company all the assets; and the agreement to 
transfer the business was etfected on 20-7-23. The new com- 
pany was taxed for the period 1-4-22 to 31-3-23. Held, that on 
the facts, there was no ‘discontinuance’ of the business but only a 
‘transfer or succession’, and that section 25 (3) did not apply.'* 

A business formed largely of employees of a previous busi- 
ness, and conducted in different premises, the former business 
having been given up by the owner and the premises pulled down, 
the new business not taking over any assets, stock or book debts, 
contracts or liabilities of the old business, nor having paid any- 
thing for the goodvdll but dealing mainly with the customers of 
the former business -was held to be a case of discontinuance and 
not succession. One test, suggested by Eowlatt, J., was whether 
a business is split up according to categories or according to cus- 
tomers ; in the latter case the business is dissipated.® 

One cannot separate business simply because customers 
are separate or they pay on different bases. The more important 
tests are whether the accounts are the same and include all the 
transactions, whether the actual management and control are the 
same. There may be a succession to a business even though 
one of the previous partners takes aw’^ay part of the custom. 


(1) Thomson # Balfour v, Le Page, 8 Tax Cases 541. 

(2) Bartlett v. Commissioner of Inland Bevenue, (1914) 3 K. B. 086. 

(3) 9 Tax Cases 101. 

(4) Commissioner of Income-tm^ Bombay v. M. H, Sanjana cf Co., Ltd,, 2 

I. T. C. 110. ' ■ 

(5) Mills from Bmelie^ Commissioners of Inland Bevenue, 12 Tax Cases 
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Discontinuance— Part of business— Question of fact— 

‘Discontinuance’ is a question of fact. Whether a firm 
carried on one business or more than one — ^whieh is often a preli- 
minary issue in determining- whether there has been discontinu- 
ance or not— is also necessarily a question of fact to be determin- 
ed by the Income-tax authorities. In Hoivden Boiler and Arma- 
ments Gotnpany v. SteivarG the Company, originally a firm of 
boiler-makers, manufactured armaments for some time and gave 
up the latter business after some time. The General Commis- 
sioners held that it was all one business though with two depart- 
ments (as all the accounts were brought into a single aecoimt) and 
the High Court declined to interfere on the ground that the ques- 
tion was one of fact. 

Part of business — Discontinued — How treated — 

If there are two separate businesses or professions carried 
on by the assessee and, one is discontinued, this section should 
evidently be applied as though there were two separate assessees 
conducting each business but at the same time the assessee should 
evidently not be deprived of the right of ‘set-off’ under section 
24. That is, two separate assessments should be made as though 
there were two assessees and the assessments consolidated. 


■2S-W. (1) Where, at the time of making an 

Assessment after asscssment Under section 23, it is claimed 
partition of a Hindu qj- behalf of anv member of a Hindu 

family hitherto undivided that a partition 
has taken place among the members of such family, the 
Income-tax Officer shall make such inquiry thereinto as 
he may think fit, and, if he is satisfied that a separation 
of the members of the family has taken place and that the 
joint family property has been partitioned among the vari- 
ous members or groups of members in definite portions 
before the end of the previous year, he shall record an 
order to that effect : 

Provided that no such order shall be recorded until 
notices of the inquiry have been served on all the members 


(2) Where such an order has been passed, the In- 
come-tax Officer shall make an assessment, of the total 
income received by or on behalf of the joint family as such, 
as if no separation or partition had taken place, and each 
member or group of members shall in addition to any 
income-tax for which he or it may be separately liable and 
notwithstanding anything contained in sub-section (l) of 
section 14, be liable for a share of the tax on the income 
so assessed according to the portion of the joint family 
property allotted to him or it ; 

and the Income-tax Officer shall make assessments 
accordingly on the various members and groups of 
members in accordance with the provisions of section 23 ; 

Provided that all the separated members and groups 
of members shall be liable jointly and severally for the tax 
assessed on the total income received by or on behalf of 
the joint family as such. 

History — 

This is a new section inserted by Act III of 1928. It fills 
a lacuna in the Income-tax Act. In the absence of this section 
it is not possible to assessee a Hindu undivided family — except 
in cases of succession to business, etc., under section 26 — on the 
profits of the period dating from the last day up to which the 
family has been assessed up to the date of partition. 

Scope of the section — 

It will be noticed that the Income-tax Officer will presume 
the continuance of the Hindu undivided family till the contrary 
is claimed by some one; and that before the Income-tax Officer 
recognises a partition he should give an opportunity to all the 
members of the family (including member-groups). As regards 
the service of notice, see section 63. 

It will be observed that though each individual member or 
family has to pay his or its share of the tax of the undivided 
family, the rate of tax is that applicable to the undivided family. 

S ©. (l) Where, at the time of making an assess- 

Change in constitn- uient Under section 23, it is found that a 
tionofafim. change hus Dccurred in the constitution 
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of a firm or that a firm has been newl.v constituted, the 
assessments on the firm and on the members thereof shall, 
subject to the provisions of this Act, be made as if the 
firm had been constituted througrhout the previous year 
as it is constituted at the time of making the assessment, 
and as if each member had received a share of the profits 
of that year proportionate to his interest in the firm at the 
time of making the assessment. 

(2) Where, at the time ofmaking an assessment under 
Change of ownership section23, it is fonud that the person 
of business. caiTyiiig Oil ally business, profession or 

vocation has been succeeded in such capacity by another 
person, the assessment shall be made on such person 
succeeding', as if he had been carrying on the business, 
profession or vocation throughout the previous year, and 
as if he had received the whole of the profits for that 
year. 

History — 

This section was completely recast by Act III of 1928. The 
old section that was in the Act since 1922 was as below: — 

“Where any change occurs in the constitution of a firm or 
where any person has succeeded to any business, profession or 
vocation, the assessment shall be made on the firm as constituted, 
or on the person engaged in the business, profession or vocation, 
as the case may be, at the time of the making of the assessment.” 

That section led to two kinds of difficulties : Firstly, as 
regards firms the constitution of which had been changed, the 
departmental procedure was to distribute the income of the firm 
between the partners with reference to the position on the date 
of assessment. The Bombay High Court held in Mellor’s casei^ 
that this procedure was illegal and that the distribution should 
be made with reference to the position during the ‘previous year’, 
that is, when the income that is taxed was earned. That ease 
related to super-tax payable by the partners of a registered firm. 
It was then decided to regularise the departmental practice by 
legislation but, instead of amending section 26, it was considered 
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sufficient to insert a proviso to section 56 to the effect that the 
profits of a registered firm during the previous year shall he 
deemed to have been received by the partners in proportion to 
their shares at the time of assessment. At the same time in other 
provinces than Bombay the ruling in Mellor’s case^ was not fol- 
lowed in respect of income-tax. The result was that as regards 
super-tax the profits were taxed in all provinces with reference 
to the partnership at the time of assessment, and that as regards 
income-tax, while in Bombay the assessment was made with refer- 
ence to the constitution of the firm in the previous year, in all 
other provinces the criterion followed was the constitution at the 
time of assessment. This divergence in practice also led to con- 
fusion as to the deeds of partnership to be called for by the In- 
come-tax Officer for the purpose of registration. The new sec- 
tion as it stands now places the whole matter on a satisfactory 
footing. The assessment is to be made in future, both as regards 
super-tax and as regards income-tax, with inference to the consti- 
tution at the time of assessment. That is, it will be assumed that 
the firm had been constituted throughout the previous year as at 
the time of assessmejit, and that the partners at the time of assess- 
ment had received shares of profits proportionate to their shares 
at the time of assessment. Occasion has also been taken to pro- 
vide for firms newly constituted during the previous year. See 
that the proviso to section 56, which has now become unnecessary, 
has been omitted. 


! 

f 


IT 


Secondly, as regards succession to a business, profession 
or vocation, it was ordinarily the clepartmental practice to tax 
the successor as though the business, etc., had been continuous, 
and as thougli he had received the j)redeeessor’s profits. That is 
to say, while the profits w^ere computed as if the predecessor had 
continued in the business, etc., the tax was computed with re- 
ference to the status of the successor. In Begg Sutlierla.nd S Co. v. 
Commissioners of Inland Revenue^ and Nehal Ghand Eishorilal 
V. Commissioner of Income-tax^ the Allahabad High Court held 
that the section was a bare machinery section, and that the tax 
should be computed as though the predecessor was still in exist- 
ence at the time of assessment and the tax recovered from the 
successor. According to this view, it would follow that if a re- 
gistered firm was succeeded by a company the latter need not 
pay Company super-tax in the first year of its assessment. Simi- 
larly if an unregistered firm succeeded a registered firm, the 


(1) 1 I.T.C. 320. 

(2) 2 I.T.C. .30. 
<3) 2 I.T.C. 338. 
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former need not pay snper-tax in its first assessment. On the 
otlier hand, if a registered firm succeeded a company or an un- 
registered firm or an individual, it must^ pay super-tax 
in the first year, though it need not, as a registered firm, pay 
any super-tax. M directly contrary vierv was taken by the 
Bombay High Court in The Western India Turf Club case\ in 
which tire Court held that when an association of individuals was 
succeeded by a company the latter need not pay super-tax at the 
graduated rate on the predecessor’s profits. The Crown appealed 
against the Bombay High Court ruling to the Privy Council, who 
upheld that ruling on the ground that the liability to tax does 
not arise until after the passing of the Finance Act, which was 
long after the succession. It is only when the Finance Act has 
been passed that it is possible to say at what rate a person is to 
pay tax in a given year. At the time of succession, no one can 
■say what would be the rates of tax in the next year. Sub-section (2) 
gives effect to the Privy Council decision and makes the posi- 
tion clear, vis., that the rate of tax is to be determined by the 
status of the successor. 

Change in constitution — Firm — 

This section applies only to those cases in which the firm 
itself, i.e., the partnership continues but there is a change in the 
partners including cases of changes merely in the shares of the 
partners even though the partners themselves may not change. 
But if the firm itself, i.e., the partnership, changes as the result 
of a dissolution of the previous partnership — see section 253 of 
the Indian Contract Act and notes rxnder section 2 (14) — the first 
part of this section will not apply. Cases of that kind will be 
covered by the second part of the section, and the new partner- 
ship will be treated as having succeeded to the old partnership. 

The date on which a partnership is dissolved is a question 
of fact. Even though an agreement may provide for the dissolu- 
tion on a certain date, the partnership may in fact continue 
beyond that date.® 

Hindu undivided family— Associations of individuals, etc.— 

Sec. 25-A deals with the assessment of Hindu undivided 
families immediately after partition. See. 26 (1) deals with 
changes in the constitution of a firm; and see. 26 (2) with all 
cases of succession to a business profession or vocation. It will 
be seen that there is no provision for eases of changes' of mem- 

(1) 2 I.T.O. 227.-', ' ~ 

(2) Faraday (Michael), Rogers and MlUr r. Carter, 11 Tax Oases 565. 
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bership or eoiistitiition of other associations of individuals but 
such provision is unnecessary since such changes in constitu- 
tion cannot atfect the individual liability of members to tax. 

Business, profession or vocation — 

As regards the meanings of these expressions, see notes 
under sections 2 (4) and 4 (3) (vi). This section applies only to 
cases of succession to business, profession or vocation. The first 
half of the section, viz., that which relates to the change in the 
constitution of a firm, applies to all cases irrespective of what are 
the activities of the firm and its sources of income. The second 
part of the section applies only to eases of succession to busi- 
ness, profession or vocation. Where a person succeeds to in- 
come under other heads than from a business, profession or 
vocation, this section will not apply, and the taxing authorities 
can only tax the actual person who received the income in question 
or to whom it accrued and not the person who has succeeded to the 
property or securities or income from other sources, as the case 
may be. 

Accounting year — Change of — Succession — ^At the time of — 

As regards the right to claim a change of accounting period, 
see notes under section 2 (11) (a). When a Firm is converted 
into a Company, or a Company into a Firm, the legal status of 
the assessee is, it is submitted, so radically changed that the new 
Company (or Firm) is evidently a new assessee, at any rate so 
far as the proviso to section 2 (11) (cs) is concerned, and conse- 
quently has the right to choose its own aceountiug period for the 
assessments on the profits of the period subsequent to the transfer. 

Where a change in accounting year accompanies a succes- 
sion, all profits since the date up to which the predecessor was 
last taxed in the usual course are taxable in the hands of the suc- 
cessor, as though he had received all the profits. That is the 
intention of sub-section (2) as inserted by Act III of 1928. 

Business outside British India — 

The section clearly applies both to businesses in British 
India and to those carried on abroad. It is also clear that a suc- 
cessor will be taxable under section 4 (2) in respect of profits 
brought into British India, e)ven though they may have accrued 
or arisen before the succession. 

‘Escaped’ income of predecessor — Section 34— Application of — 

Under section 34, the Income-tax Officer can, within one 
year from the end of the fiscal year, make a supplementary assess- 
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ment on the person liable to the tax Avhich has escaped. Where 
there has been a succession, can the Income-tax Officer make a 
supplementary assessment on the successor in respect of the 
predecessor’s ‘escaped’ income! 

Splitting’ up and amalganaation of businesses — 

Where tAVO or more firms coalesce into a single firm or 
company, i.e., AAhere tAvo or more businesses or professions are 
merged,” set off should obviously be alloAved of the losses, if any, 
of the constituent businesses AAdien taxing the combined business 
in the first year of its existence. The tax is to be computed as 
though the successor had himself conducted all the businesses and 
received the profits and borne the losses. Where a business is split 
up, it should be remembered that there can be no succession to a 
part of a business or concern. Therefore, if a part of a business 
only has been transferred and the predecessor continues to carry 
on the business, the predecessor is liable to tax on the entire profits 
up to the date of the transfer. W’^hether the business is one or more 
than one is a question of fact, and if the predecessor had tAAm or 
more separable businesses, and one or more of them have been 
transferred, then the successor is liable in respect of the predeces- 
sor’s profits in the transferred business or businesses. But the 
successor can evidently set off his OAvn loss under other heads of 
income against the profits of the transferred businesses and vice 
versa. 

All these inferences seem to folloAv from the reAused section 
based on the PiWy Council rulings in the Western India Turf 
Club cases cited supra. 

United Kingdom LaAff — 

The laAV about the computation of profits in cases of suc- 
cession in the United Kingdom is, broadly speaking, that profits 
should be reckoned as though there had been no change in the 
succession, but if the neAv partners or person succeeding can prove 
reduction of profits due to ‘specific cause’ as the result of the 
change in the OAvnership of the business, alloAA’ance A\ill be made. 
The rule is the same for companies as for individuals and firms. 
{See Schedule D, Cases I and II, Rule 11, and Schedule D,Miscel 
laneous Rules 3 (3) ; section 237 of the Income-tax Act of 1918; 
(xeneral Rules, Rule 1.) 

All these complicated, rules were connected A\dth the (noAv 
discarded) United Kingdom system of computing profits on the 
average of three years, aud thfi proAfisians are therefore of no 
interest in India. The only relevaht fules and decisions are those 
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relating to tlie difference between ‘ discontinuance ’ and ‘succession’ 
which have been set out under sectoin 25. See also notes under 
section 44. 

2 V. Where an assessee or, in the case of a com- 
caaceiiation of as- panv, the principal officer thereof, within 
is shown. onc montii from the service of a notice of 

demand issued as hereinafter provided, satisfies the 
Income-tax Officer that he was prevented by sufficient 
cause from making the return required by section 22, or 
that he did not receive the notice issued under sub-section 
(4) of section 22, or sub-section (2) of section 23, or that 
he had not a reasonable opportunity to comply, or was 
prevented by sufficient cause from complying, with the 
terms of the last-mentioned notices, the Income-tax 
Officer shall cancel the assessment and proceed to make 
a fresh assessment in accordance with the provisions of 
section 23. 

Previous law — 

Under tbe Act of 1918, the only way in wliich an assessee 
could re-open an assessment was to get the appellate authority to 
pass an order on appeal remanding tlie case. This could be 
done — ^in fact an appeal lay in such cases only if the assessee did 
not wilfully withhold the return — see section 21 of that Act. 

It will be seen that this section is to some extent analogous 
to Rules 9 and 13 of Order IX of the Civil Procedure Code, the 
important difl’erenee being that while an ex ijcirte decree may be 
appealed against under the Civil Procedure Code, no apjoeal lies 
against an assessment under section 23 (4), 

‘Prevented’ — Meaning of — 

Though express mention has not been made in this section 
of cases in Avhich the notice under section 22 (2) does not reach 
the assessee, the above section will evidently also apply to such 
cases. If a strict construction were followed, it might be possible 
to argue that a person could not be prevented from doing a thing 
unless he had an intention to do so, and ex hypothesi the assessee 
could not have intended making a return in the absence of a notice 
having’been served on hirn under section 22 (2). Therefore, in 
such a case the Income-tax Officer has no power to re-open the 
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assGssineiit. A morG bGlfioficent construction of tlic section is how- 
ever indicated, and there is little doubt that the provision should 
be so interpreted as to permit the re-opening of assessments if the 
assessee shows that the notice under section 22 (2) did not reach 
him. Otherwise the assessee would be left without a remedy 
except that of the Commissioner’s intervention under section 33 
and ordering a re-assessment. 

United Kingdom Law — 

In the United Kingdom there is no such provision as is con- 
tained in this section. Nor is one necessary because in that 
country assessments against ex parte or estimated assessments 
[corresponding to those here under section 23 (4)] can be ap- 
pealed against. 

Sufficient cause — 

The principal place of business of an assessee was in Cawn- 
pore, but there wmre also branches in Bombay, Karachi, and Cal- 
cutta. When the assessment for the financial year 1924-25 came 
to be made, the Income-tax Officer, Cawnpore, received reports 
from the Income-tax Officers of Bombay and Karachi containing 
an estimate of the profits of the assessee in those places. The 
Income-tax Officer in Calcutta, however, who had been requested 
to report the profits of the Calcutta branch after examining the 
firm’s accounts replied that according to the assessee ’s allega- 
tion the books relating to the branch business in Calcutta were 
at Cawnpore and would be duly produced before the Income-tax 
Officer: he accordingly reported no estimate of the profits. On 
the 24th July, 1924, the Income-tax Officer, Cawnpore, issued a 
notice under section 22 (4) for the production, on the 3rd Sep- 
tember, 1924, of the books not only of the principal place of busi- 
ness in Cawnpore but also of the several branches. The books 
relating to Cawnpore alone were produced on that date, and a 
second notice under section 22 (4) was issued, while further the 
assessee was requested, under the provisions of section 23 (3), 
to deal with certain ambiguities affecting the accounts of 
Calcutta. On the 4th September, 1924, the assessee was further 
called on under section 22 (4) to produce the accounts of the Cawn- 
pore business for the year Sambat 1977-78 in order to clear up 
further doxibtful points, the date fixed being 30th September, 1924. 
On that date, the assessee asked for an extension of time, and 
was granted time up to the 22nd Petober, 1924. The case was not 
decided on that date in the absehee Af proper authority for his 
representative from the ower of the business, and the case was 
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accordingly disposed of on the 23rd October, 1924. The repre- 
sentative when asked why the books of the Calcutta branch were 
not produced replied that it was most inconvenient that the Cal- 
cutta accounts should he produced in Cawnpore and that he was 
therefore unable to do so. An application was also presented 
asking that the case might be referred to the Income-tax Officer, 
Calcutta, for the examination of the accounts of that branch. The 
Income-tax Officer, considering the delay which had taken place 
and the failure of the assessee to produce his accounts before the 
Calcutta Income-tax authorities in the first instance, refused the 
request. On this ground, and also because the assessee did not 
produce the books of the principal place of business for Sambat 
1977-78, he proceeded to frame an assessment under section 23 (4). 

On the 24th November, 1924, the assessee presented to the 
Income-tax Officer, Cawnpore, an application under section 27 of 
the Indian Income-tax Act, 1922, praying “that the assessment as 
it stands bo cancelled and it be sent to the Income-tax Officer of 
Calcutta to report the income of that branch.” The Income-tax 
Officer, did not consider that the assessee had proved his case and 
rejected the application. The assessee filed an appeal before the 
Assistant Commissioner of Income-tax, who held that the conten- 
tion of the appellant was in effect not that he had been prevented 
by any reasonable cause from complying with the notice under 
section 22 (4) but that the Income-tax Officer had no jurisdiction 
and that the assessment was illegal. The Assistant Commis- 
sioner refused to accept this interpretation of the law and reject- 
ed the appeal. 

Three points of law were submitted for the opinion of the 
High Court — 

(i) On the facts stated, was the op])ortunity given to the 
assessee to produce certain accounts, and in particular, the 
accounts of the Calcutta branch, reasonable? 

(ii) Was the assessee prevented by sufficient cause from 
producing those books,! and 

(iii) Do the provisions of sub-section (4) of section 64 of 
the Indian Income-tax Act oust the jurisdiction of the Income-tax 
Officer of the area in which a principal place of business is situat- 
ed so far as the assessment of the profits or gains of a branch 
business situated in another area and proceedings relating there- 
to, are concerned! 

The High Goxxrt .{Walsh and, Mukerji, JJ.) answered the 
first question in the affirmative and the other two in the negative. 
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“The wd ‘prevent’ .... involves some definite active 
cause, making compliance with the order impossible, and not a passive 
cause such as the opinion that compliance is not obligatory because of " 
rights stipposed to be secured under the Act.”^ 

In Siva Pro, tap Bhattadu v. Commissioner of Income-tax^ 
Kumaraswami Sastri, J., held in the first instance that it was 
entirely a matter for the Income-tas Officer to decide whether on 
the particular facts of the case the assessee had shown sufficient 
cause and that even if the High Court considered that the Income- 
tax Officer had judged harshly and made the assessment ex parte 
the High Court had no jurisdiction to interfere under section 66. 

This was appealed against. On appeal Coutts Trotter, C. J., held 
that the question was essentially one of fact ; but J., 

held that the discretion vested in the Income-tax Officer under 
section 27 should be exercised judicially, that the question is one 
of law and that though it may be open to a High Court to order 
a reference under section 66, it would not do so unless the discre- 
tion was prima /ocie improperly or illegally exercised. 

The following rulings as to “sufficient cause” may also be 
noted though they do not relate to Eevenue cases. 

. . . . Per Kershaw, C. J. Pulton, J . — “ The Judge had a 
discretion to decide on the application, and it becomes necessary to en- 
quire (1) what is the meaning and extent of such discretion, and (2) 
under what cireum.stances it can be said to be illegally exercised. 

In Sharp v. Wakefield^ Lord Halsbury, L. C., observed : 

“An extensive power is confided to the justices in their capacity 
as justices to be exercised judicially ; and ‘ discretion ’ means, when it 
is said that something is to be done within the discretion of the authori- 
ties that that something is to be done according to the rules of reason and 
justice, not according to private opinion — Rooke’s casC; according to 
law and' not humour. It is to be, not arbitrary, vague, and fanciful, but 
legal and regular. And it must be exercised within the limit, to which an 
honest man competent to the discharge of his office ought to confine him- 
self — Wilsow V. Bastall.'’ So in Beij v. Boteler^ where justices thoirght 
proper not to enforce the law because they considered that the Act in 
question was unjust in principle, the court of Queen’s Bench compelled 
them by a peremptory order to do the act which nevertheless the statute 
had said was in their discretion to do or leave undone. So, again, in the 
case of overseers who were required by 3 and 4 Viet., e. 61, to certify 
whether applicants for beer licences were real residents and rate-payers 

(1) Laohhmandas Babiimm v* Commusioner of Income-tax 2 I T C 35 

(2) 2 I.T.C. 40. , . . . . ^ 

(3) (1891) A.O. 173 at 179. . , ' , 

(6) 33 101. „ . ; . 
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of the parish, it was held that they were not entitled to refuse the certifi- 
cate on the ground that, in their opinion, there were already too many 
public-houses, or that the beer shop was not required. So a discretion 
which empowered justices to grant licences to inn-keepers as in the exercise 
of their discretion they deemed proper -would not be exercised by coming 
to a general resolution to refuse a licence to everybody who would not 
consent to take out an excise license for the sale of spirits — Eeg v. 
Sylvester.^ 

The general result of the cases is stated by Willsy J., in Sharpe v, 
Wakefi.ekP as follows - 

far it is, I think, impossible to contend that there was 

any limitation upon the absolute discre- 
tion of the justices, wdieii applied to for a new licence, to grant or refuse 
it upon any grounds w-hich to them seem fit grounds to act upon, provided 
that there is a real judgment exercised in respect of the individual case. 
I mean to exclude, for instance, a case in w^hich the ground of refusal had 



absolutely nothing to do with the question in hand, as for instance wdiere 
the justices refused the licence because the applicant had not talveii out a 
spirit licence — Beg v. Sylvester^ or where they had laid dowui a general 
rule that they 'would grant no more licences in the locality — Beg v. Justices 
of WalsalL^ In such cases, there is really no exercise of discretion at all, 
and it is very much as if the licence had been refused because the appli- 
cant w^ore a blue coat or a Avhite hat. But wdiere it cannot be showm that 
no real discretion has been exercised, the applicant has, in case of refusal, 
no other resort, and must submit to his fate/’ 

Applying this principle Ave have to consider whether in the pre- 
sent case we are satisfied that the Judge has exercised no real discretion. If 
he had evidence before him. -svhich would fairly warrant a reasonable man 
in his position coming to the conclusion at which he arrived, it cannot be 
contended that he exercised no real discretion. In such a ease, there 
would be no question of laW' involved, but he w’ould be deciding a question 
of fact on reasonable’” and proper grounds -which would not entitle this 
Court to interfere. It has even been decided in such a case that the 
mere fact that the Court above w-ould have come to a different conclusion 
is no ground for interference . — EancJiodji v. Lallu^ and FoMnia Begam 

V. Ham^ 

Per Sir Arnold While^ C. J. — The test is, — ^Has the discretion been 
exercised after appreciation and eonsideration of all the facts which are 
material for the purpose of enabling the Judge to exercise a judicial dis- 
cretion and after the application of the right principle to those facts! 
If a discretion is exercised under these conditions and a certain conelu- 


(1) 31 93. 

(2) (1888) 21 Q.B. Div. 66, at p. 80. 

(3) 2 B. & S., 322. 

(4) 3 O.L.R. 100. 

(5) (1882) 6 Bom. 304. 

(6) (1887) 9 All. 244. , , 

(7) Fanmti v. Ganpati, 23 Bom. 516-517. 
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sion is arrived at, that conclusion is an exercise of discretion judicially 
sound though an appellate tribunal might be disposed to draw a different 
inference from the facts. . . . 

Per Schwahe^ C. /. — . . . When for some reason a man has 
not attended a ease in Court and there is no sufficient explanation of his 
absence, the case, by reason of his absence, is allowed to go ex parte. If 
he conies to Court afterwards and asks that his case may be restored to 
file, the question to be considered by the Court is not whether by some 
human possibility, being wise after the event, he could not have got there 
in time or whether a man who studied his railway guide a little better, 
would not have got in another train or taken another route, but whether 
a man honestly intended to be in Court and did his best though in his own 
stupid wmy, to get there in time, and once the Court is satisfied, as -was 
the fact in this case, that the m.an did try to get there and that he would 
have got there in time but for the intervention of an inevitable accident 
for which he was in no way resiionsible, it is the duty of the Court, in my 
judgment, to set aside the judgment, mulcting, in proper cases, the delin- 
quent man in costs. In all those cases, this universal panacea for healing 
wounds, as it has been called in England, will properly be applied. It 
is not right in cases cf this kind that the man should have his case dis- 
posed of without being heard. These Courts are here so that people who 
have cases can have those cases heard and determined, and it should 
never be the intention of the Court that a man should be deprived of a 
hearing unless there has been something equivalent to misconduct or gross 
negligence on his part or something which cannot be put right, as far as 
the other side is concerned, by making the man to blame pay for it 

2 8 . (l) If the Income-tax Officer, the Assistant 

Penalty for conceal' Commissioner or the Commissioner in 
ment of income . course of any proceeding's under this 

Act, is satisfied that an assessee has concealed the parti- 
culars of his income, or has deliberately furnished inaccu- 
rate particulars of such income, and has thereby returned 
it below its real amount, he may direct that the assessee 
shall, in addition to the income-tax payable by him, pay 
by way of penalty a sum not exceeding the amount of 
income-tax which would have been avoided if the income 
so returned by the assessee had been accepted as the 
correct income : 

(1) KicMlappu JSfdiclcer v. Mamanujdmr^i^^ 25 Mad. 167. 

(2) Arunachela Ayyar v. Sul?'barumiah, IJj^, 46 Mad, 62-63. 
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Provided that no such order shall be made, unless 
the assessee has been heard, or has been given a reason- 
able opportunit 5 ? of being heard : 

Provided, further, that no prosecution for an offence 
against this Act shall be instituted in respect of the same 
facts on which a penalty has been imposed under this 
section. 

(2) An Assistant Commissioner or a Commissioner 
who has made an order under sub-section (l) shall forth- 
with send a copy of the same to the Income-tax Officer. 

History- 

See section 24 and section 39 (a) of the 1918 Act. Under 
that Act, penal assessment could be made only “ in making any 
assessment or adjustment”; now, it can be made “in the course 
of any proceedings under this Act”. The latter would include, 
for example, cases of refunds under sections 48 and 49 as well as 
revisional proceedings under section 33, while the former would 
not. 

United Kingdom Law — 

See section 132 of the Act of 1918. Treble the proper tax 
is levied as a matter of course instead of the maximum of double 
in India. There is also a provision in the United Kingdom for 
punishing persons abetting the submission of false returns. 

Concealment — Question of fact — 

It is clear that it must be a question of fact whether there 
has been concealment or deliberate misrepresentation. Eelevant 
considerations would be the magnitude of the omitted income, 
the method of accounting, and the nature of the transactions 
omitted. So long as there is evidence to support the finding of the 
Eevenue Officers, no question of law can ordinarily arise. 

“In the course of any proceedings” — 

It is not necessary that the discovery by the Income-tax 
Officer or Assistant Commissioner should be made before the 
assessment or decision on the appeal. 

....“Deliberately”— 

Accidental mistakes cannot be penalised. 
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“Beasonable opportunity” — 

Sometimes, the Income-tax Officer may presume that the 
assessee had ‘constructive notice’. As to what this is, it is — - 

“the knowledge which the Courts impute to a person (upon a 
presumption so strong of the existence of the knoAvledge that it cannot be 
allowed to be rebutted) either from his knowing something which ought 
to have put him to further enquiry or from his wilfully abstaining from 
enquiry to avoid notice.”^ 

There is no form prescribed for giving notice to the asses- 
see unde,r this section before he is penalised. ‘Forthwith’ does 
not mean at once, without the lapse of any interval, but as soon 
as possible thereafter.^ 

Revised return — ^Effect of putting in — 

The fact that the assessee has put in a revised return will 
not absolve him from the penalty under this section if in the ori- 
ginal return he had “deliberately furnished inaccurate particu- 
lars” of income, etc. He can put in a valid revised return only 
if he “discovers any omission or wrong statement” in the original 
return (section 22 (3)). A man cannot ‘discover’ something 
that he did deliberately; and section 22 (3) will not apply to 
such a case. 

Prosecution — 

The second proviso does not bar a prosecution with refer- 
ence to other facts. All that it does is to bar a prosecution for 
concealment of income, i.e., for putting in a false return.® 

Penalty when proceedings are illeg-al— 

Assessee whose income had escaped assessment was served 
by the Income-tax Officer with notice under section 34. There 
was no response to the notice, and the Income-tax Officer assessed 
him under section 23 (4). An application made under section 27 
was rejected, and on appeal against this rejection the Assistant 
Commissioner held that there had been no valid service of notice 
The Commissioner of Income-tax did not set aside the Assistant 
Commissioner’s order but proceeded to reassess under section 
34. Held, that his proceedings under sections 33 and 34 wmre null 


(1) JPer Funoell, J. in Emt (1901) 1 Ch. 53 (Stroud), 

( 2 ) M, Y. Berkshire 4: 

(3) See M, y. Mmmin Altyj 3, 
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and void, and that he could not levy penalty under section 28, 
since there were no proceedings under the Act.’ 

Jurisdiction of appellate authority to impose penalty — 

See Pitta Ramaswamiah v. Commissioner of Income-tax- 
set out under section 23. 

2 0. When the Income-tax Officer has determined a 
sum to be payable by an assessee under 

Hotice of demand. • rvo " i * 

.section 23, or when an order has been 
passed under sub-section (2) of section 25 or section 28 
for the payment of a penalt 3 ^, the Income-tax Officer shall 
serye on the assessee a notice of demand in the prescribed 
form specifying the sum payable. 

Rule 20. The Notice of Demand under section 29 shall be 
in the following form: — 

NOTICE OF DEMAND UNDER SECTION 29 OP 
THE INCOME-TAX ACT, 1922. 

To 


1. You have been assessed for the year to income-tax 

amounting to Es. [in addition to which a penalty of 

Es. has been imposed], as shown in the copy of the 

assessment foi’m sent herewith. 

2. You have also been assessed to super-tax amounting 

to Es. 

3. You are required to pay the amount of Es. 

on or before the to at when you 

will be granted a receipt. 

4. If you do not pay the tax on or before the date speci- 
fied above, you will be liable to a penalty which may be as great 
as the tax due from you- 

5. If you are dissatisfied with your assessment you may 
present an appeal under sub-section (1) of section 30 of the Indian 

(1) Sheih Al)dul Kadir MaraMyar Co. v. Commissioner of Income-tax 

mireported. ^ 

(2) 2 LT.a m 


t52 


THE INCOME-TAX ACT. [g. 29 

Income-tax Act, 1922, to the Assistant Commissioner of Income- 
tax at within 30 days from the receipt of this notice, 

on a petition duly stamped in the form prescribed under sub- 
section (3) of section 30 and verified as laid dovm in that form. 

Or 

The assessment has been made under sub-section (4) of 
section 23 of the Indian Income-tax Act, 1922, because you failed 

to make a return of your income under section 2 2 ^ 

to comply with a notice under sab section (4) of section 22, cllld nO appeal 

to comply with a notice under sub-section (2) of section 23 

lies. But if you were prevented by sufficient cause from making 
the return or did not receive the notice(s) aforesaid, or had not 
a reasonable opportunity to comply, or were prevented by suffi- 
cient cause from complying, with the terms of the notice (s), you 
may apply to me, within one month from the receipt of this 
notice, under section 27, to cancel the assessment and proceed to 
make a fresh assessment. 


6. The appropriate chalan should be sent along with the 
amount paid. Should you lose the chalans attached to this notice 
of demand, it will be necessary for you to apply to the Income- 
tax Officer for copies of fresh chalans. 


Dated— — -19 

(Place) 


Income-tax Officer. 


ASSESSMENT FOEM. 
Assessment foe 192 -2 . 
District. 

Name of assesses 
Address 


Serial 

number. 

Detailed sources of 
income. 

■■ ■ ■ ■■ ■ 

Amount of 
income. 

Tax deducted 
at source. 

Remarks. 

1 

2 

Interest on securities 

KS. 

RS, 



■ ’ 3 

Property 





4 

Business 





6 

Profession 

Other sources 
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(i) Tota! income 



RS. 


(ii) Deduction on account of provident 
fund, insurance premia, etc. 

1 

i\S. 

A, 

i 


(ili) Deduct sums received as dividends or, 
from a firm the profits of which have! 
been assessed to tax. | 





(iv) Deduct amount of interest from tax-free 
securities of the Government of India, 
or of a Local Government. 





(v) Income now to be taxed 

(vi) Rates applicable — pies per rupee 

(vii) Amount of tax 

- 




(viii) Reduction under section 17 

RS. 

A. 



(ix) Amount of deductions at source from 
salary or interest on securities for 
which credit is given under section i8 
( 5 ). 





(x) Abatement on account of dividends 
(at pies per rupee). 





(xi) Abatement on account of income from 
a registered firm (at pies per rupee). 




I 

(xii) Net amonat of tax (or refund) 

(xiii) Penal under section 28 [or section 25 (2)] 

(xiv) Total sum payable (or to be refunded) (in figures 
as in words). 

Rupees 

Annas 

as well 




Fob USB in 1922-23 only. 

(Omitted) 

Notice of demand — 

The notice of demand— referred to in section 29 and pre- 
scribed in rule 20 draws a clear distinction between the cases 
where an appeal lies against an assessment and where an appeal 
does not lie, and shows the appropriate remedy to an aggrieved 
assessee in either ease. These notices of demand should, so far 
as possible, contain the demand both on account of income-tax 
and super-tax, and since the total income has to be ascertained 
in every assessment for incoine-tax in order to determine the 
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rate at wMch income-tax shall be payable on any income for which 
the assessee is responsible for direct payment, and as it is on the 
same total income that super-tax is leviable, it is desirable, that, 
so far as possible, in the interests of economy and convenience to 
assessees, the assessment both of income-tax and super-tax should 
be made simultaneously. {Income-tax Manual, para. 74.) 

History — 

The inclusion of the penalty under section 25 (2) or 
section 28 in the notice of demand is new. See section 20 of 
the Act of 1918 which did not refer to any such penalty. 

Notice — Service of — Obligatory — 

Unless this notice has been first served, no proceedings 
can be commenced under section 46. 


Notice — How to be served — 

The notice should be served on the assessee. As to how 
notices can be served, see section 63. 

Time-limit for serving notice — 


Where no specific time-limit has been prescribed, the person 
acting must act as soon as possible, i.e., Avith due diligence. In 
two cases, in the United Kingdom — R. v. Commissioners for 
SppQial Purposes of Income-tax — ex parte Gape Copper Mining 
Company^ and Russell v. North of Scotland Bank^ — ^it was held 
in connection with claims for relief which had to be made “within 
or at the eind of the year” that the section must receive a reason- 
able interpretation Avith regard to the exigencie,s of business and 
that everything depended on the particular circumstances of ^ch 
case. In th^ second case mentioned, the bank’s claim was refus- 
ed on the ground that it had not exercised due diligence; 

“ Although no time is prescribed for issuing the notice in (question 
(under section 29) it may be said that such a notice must be issued Avithin 
a reasonable time. W’hat Avould be a reasonable time might A'ai'y accord- 
ing to circumstances .... There is no period of limitation in the 
Act. ”3 


30 . (1) Any assessee objecting to the amount or 

rate at which he is assessed under section 
23 or section 27, or denying his liability 
to be assessed under this Act, or objecting to a refusal of 


't^Appeal against assess 
ment nnder this Act. 


(3) na^a MajendTa Numyait; Bhmja Deo n. Commissioner of Income4ax, 


g. 30 (3) i 


ACT XI OF 1922. 


755 


an Income-tax Officer to make a fresh assessment under 
section 27, or to any order ag-ainst him under sub-section 
( 2 ) of section 25 or section 28, made by an Income-tax 
Officer, may appeal to the Assistant Commissioner 
against the assessment or against such refusal or order ; 

Provided that no appeal shall lie in respect of an 
assessment made under sub-section (4) of section 23, or 
under that sub-section read with section 27. 

(2) The appeal shall ordinarily be presented within 
thirty days of receipt of the notice of demand relating to 
the assessment or penalty objected to, or of the date of the 
refusal to make a fresh assessment under section 27, as 
the case may be ; but the Assistant Commissioner may 
admit an appeal after the expiration of the period if he is 
satisfied that the appellant had sufficient cause for not 
presenting it within that period. 

(3) The appeal shall be in the prescribed form, and 
shall be verified in the prescribed manner. 

“Rule 21. An appeal under section 30 shall, in the ease 
of an appeal against a refusal of an Income-tax Officer to make 
a fresh assessment under section 27, be in Form A; in the case 
of an appeal against an order of an Income-tax Officer under 
section 25 (2), in Form C; in the. case of an appeal against an 
order of an Income-tax Officer under section 28, in Form D, and 
in other cases, in Form B 

FORM A. 

Form of appeal against an order refusing to re-open an assess- 
ment under Section 27. 

To 

The Assistant Commissioner of 

The day of 19 . 

The petition of of 

shaweth as follows : — 

1. Under the Indian Income-tax Act, 1922, your petitioner 
has been assessed on the suip of Rs. for the year commenc- 

ing the 1st day of April 19 
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2. Your petitioner was prevented by sufficient cause from 
making the return required by section 22 or did not receive the 
notice issued under sub-section (4) of section 22, or sub-section 
(2) of section 23, or bad not a reasonable opportunity to comply 
or was prevented by sufficient cause from complying with the 
terms of the notice under sub-section (4) of section 22 or sub-sec- 
tion (2) of section 23, as more particularly specified in the state- 
ment attached. 

3. Your petitioner therefore presented a petition to the 

Income-tax Officer under section 27, requesting him to cancel the 
assessment. This petition the Income-tax Officer by his order 
dated of which a copy is attached, has rejected. 

4. Your petitioner therefore requests that the order of the 
Incomertax Officer may be set aside and that he may be directed to 
make a fresh assessment in accordance with the law. 

(Signed) — 

Statement oe Facts. 

Form of verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above 
statement of facts is true to the best of my information and belief. 

(Signed)—— 

FOEM B. 

Form, of appeal against assessment to Income-tax. 

To 

The Assistant Commissioner of 

The day of 19 

The petition of of 

sheweth as follows : — 

1. Under the Indian Ineome-tax Act, 1922, your petitioner 

has been assessed on the sum of Es, for the year com- 

mencing the 1st day of April 19 . The notice of demand attach- 
ed hereto was served upon him on 

2. Your petitioner’s income accruing or arising or receiv- 
ed or deemed under the provisions of the Act to accrue or arise or 
to be received in British India for the year ending the day of 

I:; ® 

3. Snch income and profits actually aecruefi. or arose or 

were received during the period of months and 

•■days? ■ 
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4. During the said year your petitioner had no other in- 
come or profits. 

5. Your petitioner has made a return of his income to the 

Income-tax Officer under section 22, sub-section (2) 

of the Act and has complied mth all the terms of the notice served 
on him by the Income-tax Officer under section 23 (2) and or 
[section 22 (4)]. 

Your petitioner therefore prays that he may be assessed 
accordingly ( or that he may be declared not to be chargeable under 
the Act). 

(Signed) — 

Oeounds op Appeal. 

Form of verification. 

I, , the jpetitioner, named in the above peti- 

tion, do declare that what is stated therein is true to the best of 
my information and belief. 

(Signed) — 

FORM C. 

Form of appeal against an order under Section 25 (2). 

To 

The Assistant Commissioner of Income-tax. 

The day of 

The petition of of 

sheweth as follows : — 

1. Under Section 25 (2) of the Indian Income-tax Act, 

1922, a penalty of Ks. has been imposed on your peti- 

tioner. The notice of demand attache'd hereto was served upon 
him on 

2. Your petitioner was prevented by sufficient cause as 
more particularly explained below from giving notice within the 
time prescribed by seiction 25 (2) to the Income-tax Officer of the 
discontinuance of his business, profession or vocation. 

3. Your petitioner therefore requests that the order of 

the Income-tax Officer imposing a penalty of Bs. upon 

your petitioner may b© set aside. 


(Signed) 
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Statement of Facts. 

Form of verification. 

I, , the petitioner, named in the above peti- 

tion, do declare that what is stated therein and in the above state- 
ment of facts is true to the best of my information and belief. 

(Signed) 

FORM D. 

Form of appeal against an order under Section 28. 

To 

19 
of 


The Commissioner of Income-tax. 

The Assistant Commissioner of Income tax. 

The day of 

The petition of 
sheweth as follows : — 


1. Under section 28 of the Indian Income-tax Act, 1922, a 
penalty of Rs. has been imposed on your petitioner by the 

Assist^tp on^oner _ demand attached hereto 

Income-tax Cnicer 

was served upon him on 


2. Your petitioner did not conceal the particulars of his 
income or deliberately furnish inaccurate particulars thereof but 
as will be seen from the statement of facts attached returned it 
at its real amount to the best of his knowledge and belief. 


3. Your petitioner therefore requests that the order of 

Assistant Commissioner . • * a 

imposing a penalty of Rs. upon 

your petitioner may be set aside. 

(Signed) 


■*) 


Statement of Facts. 

Form of verification. 

Is s fh-6 petitioner, named in the above peti- 

tion, do declare that what is stated therein is true to the best of 
my information and belief. 

“Rule 22. An appeal under section 32 (2) shall, in the case 
of an appeal against an order of an. Assistant Commissioner 
under section 28, be in Form U attached to Rule 21, and in other 
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FOB.M E. 

To 

The Commissioner of Income-tax. 

The day of 19 . 

The petition of 
sheweth as follows : — 

1. Under section 31 (3) of the Indian Income-tax Act, 

1922, the Assistant Commissioner of has increased the 

tax payable by your petitioner from Rs. to Es. 

2. Your petitioner prays that the enhancement may be 

set aside or reduced to Rs. for the reasons stated below: — 

(Signed) — 

Geoxtxds or Appeal. 

I, , the petitioner, named in the above petition, 

do declare that what is stated therein is true to the best of my 
information and belief. 

(Signed) 

Appeals to Assistant Commissioner — 

The eases in which an appeal may lie to an Assistant Com- 
missioner against the orders of an Income-tax Officer are specified 
in detail in section 30. As stated in paragraph 64, it is necessary 
that every effort should be made to get tax-payers to file returns 
of income and the restrictions on appeals contained in the proviso 
to section 30 (1), which definitely forbid the entertainment of any 
appeal against an assessment where the Income-tax Officer has 
been compelled to make the assessment under section 23 (4), [i.e., 
in eases where an assessee has failed to make a return or has 
failed to i^roduee his accounts when called for or has failed to pro- 
duce any proof of the accuracy of his returns] should be rigidly 
adhered to. Under no circumstances may any appeal be enter- 
tained in those cases. 

Section 30 now allows appeals to the Assistant Commis- 
sioner against the refusal of an Income-tax Officer to re-open a case 
under section 27 and also against the orders of an Income-tax 
Officer imposing a penalty under: section 25 (2) or section 28. 

The form in which an appeal must be presented to the 
Assistant Commissioner ih specified in rule 21 and that form must 
also be verified in the m^hod prescribed in the same rule. Any 
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false statement in the said verification is punishable under Sec- 
tion 52. (IncoMe-iax Manual, para. 7o.) 

Limitation— -Relaxation of — 

The use of the word ‘ordinarily’ shows that the Assistant 
Commissioner can, if he is satisfied, extend the period of thirty 
days; if the Assistant Commissioner refuses so to extend the 
period, there is no question of law involved, and no reference to 
the High Court can lie.’^ 

Appeal admissible only in cases specified — 

There is no inherent right of a subject to appeal against an 
order (see Eules of construction — ^Introduction). In cases not 
specified in this section, e.g., refusing a refund under section 48 
or 49, there is no right of appeal." 

Per Swinfen Eady, L. J. : — “ The Eule of Law is that although a 
certiorari lies unless expressly taken away, yet an appeal does not lie 
unless expressly given by statute.” 

Review — ^Assistant Commissioner — Cannot — 

An Assistant Commissioner cannot review his own orders 
or those of an Income-tax Officer. If an Assistant Commissioner 
throws out an appeal because of the non-appearance of the asses- 
see, he cannot revive the appeal, even if he is satisfied that non- 
appearancet. was due to “sufficient cause”. The only remedy in 
such cases is for the assessee to move the Commissioner under 
section 33. 

Appeal in cases not assessed — 

Strange as it may seem, it is conceivable that a person who 
is not assessed to income-tax may still have a complaint against 
the orders of the Income-tax Officer. Thus the deductions made 
under section 10 in respect of depreciation may be wrong, so that 
the assessee would be prejudiced in later years. In such a case, 
the assessee has no right of appeal, and his only remedies are 
either to move the Commissioner under section 33 or to wait 
till he is next assessed to tax and then raise the question. 

Proviso — ^Assessments not legally passed under section 23 (4) — 

The proviso cannot be so construed as to prevent the 
High Court from examining the legality of assessments purport- 


(1) Kasi Cheitiyar v. ComiHissioner' of Income-tax, 2 I.T.O. 98. 

(2) See FnrtaAo v.City of hon^m Bremry, 6 Tax Cases 382. 
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ing to be made imder section 23 (4). A reference to the High 
Court will therefore lie in such cases.^ 

Procedure — 

No rules have been laid dovm for the procedure to be 
followed by Assistant Commissioners (and Commissioners 
under section 32) in hearing appeals, except what has been laid 
down in sections 31 and 32. 

In England the procedure is as below. Both before the 
Ceneral Commissioners and the Special Commissioners the 
Surveyor of Taxes represents the Crovm, and the assessee also 
is represented. The Surveyor of Taxes may not be present 
after the arguments when the Commissioners deliberate.^ 

There is nothing in the law in India to prevent the Assistant 
Commissioner conferring with the Income-tax Officer if he so 
desires. 

Assessment by estimate — 

In England, assessments by estimate in the absence of 
returns (corresponding to assessments iinder section 23 (4) here) 
can be appealed against.^ 


Place and time of hearing — 

There are no rules, and the matter is left to the discretion 
of the Assistant Commissioner, who is expected to meet the con- 
venience of the assessees as far as possible. See section 31. 

Representation of assessee — 

Anyone who is authorised can represent the assessee at an 
appeal — see section 61 — not necessarily. Counsel or an Accountant 
or a lawyer. In an appeal, the assessee must be heard, but not 
necessarily in a revision made under section 33 by the Commis- 
sioner, unless a prejudicial order is passed. 


3 1 . (l) The Assistant Commissioner shall fix a 

„ . , , day and place for the hearing' of the 

appeal, and may from time to time 
adjourn the hearing. 

(2) The Assistant Commissioner may, before dis- 
posing of any appeal, make such further inquiry as he 

(1) Commissioner of Income-tax v. A,B.A.N* Chettijar and Cliettyar, 

6 Bang. 21. 

(2) M* V, Brixton Income-tax Commissioners (ex parte Lwn Brexcery Co,, Ltd,), 
6 Tax Cases 195. 

(3) Eolborn Viaduct Co, v. Queen, 2 Max Cases 228. 

. 1—96 
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thinks fit or cause further inquiry to be made by the 
Income-tax Officer. 

(3) In disposing of an appeal, the Assistant Coniis- 
sioner may, in the case of an order of assessment,— 

{a) confirm, reduce, enhance or annul the assessment, 
or 

(b) set aside the assessment and direct the Income- 
tax Officer to make a fresh assessment after making such 
further inquiry as the Income-tax Officer thinks fit or the 
Assistant Commissioner may direct, and the Income-tax 
Officer shall thereupon proceed to make such fresh assess- 
ment, 

or, in the cases of an order under sub-section (2) of sec- 
tion 25 or section 28, 

(c) confirm, cancel or vary such order ; 

Provided that the Assistant Commissioner shall not 

enhance an assessment unless the appellant has had a 
reasonable opportunity of showing* cause against such 
enhancement. 

Powers of Assistant Commissioner in dealing with appeals — 

The provisions of this section have been reworded in order 
to make it clear that the Assistant Commissioner in entertaining 
an appeal has power to remand a ease to the Income-tax Officer 
for report or disposal on its merits, and also that the Assistant 
Commissioner is not recpiired to pass orders on the actual date 
of hearing, but may pass orders after the last day of hearing. 

An Assistant Commissioner in dealing with an appeal may 
cflihance the assessment made by the Income-tax Officer, but under 
the proviso to sub-section (3) he must first give the appellant a 
reasonable opportunity of showing cause against the enhancement. 
The appellant in such a case may, under section 32, appeal to the 
Commissioner against the order of dnhancement. Appeals 
should never be simply dismissed for default of appearance — ^they 
should always be decided on tJiSr merits, and a reasoned deci- 
sion written, , whether the appellaht, appears or not. If the notice 
of hearing has not been served on the appellant in time to permit 
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of liis appearing in person or by pleader at the time and place 
fixed for the hearing of the appeal, the appeal should not be dis- 
posed of, but should be adjpurned and a fresh notice issued to the 
appellant. {Income-tax Manual, para. 76.) 

History — 

See section 22 of the 1918 Act. The provisions for remand- 
ing for further enquiry aiid for giving opportunity to the assesses 
before enhancement are new. 

United Kingdom Law — 

As will be seen from the notes under section 5, the adminis- 
trative machinery in the United Kingdom is so cumbrous and so 
dissimilar to that here, that the details of procedure in the United 
Kingdom regarding appeals are not of much interest. 

Letting in fresh evidence — 

Though it is oi^en to the Assistant Commissioner to let in 
fresh evidence, it is not usual for appellate authorities to do so; 
and like appellate courts, an Assistant Commissioner is ordinarily 
expected to consider whether on the records the Income-tax Officer 
was justified in his finding. Section 37 however gives him powers 
to call for evideaiee, etc. It is the Assistant Commissioner’s duty 
to decide both on questions of law and questions of fact. The 
fact that a reference can be demanded to the High Court on ques- 
tions of law does not absolve him from the obligation to decide 
questions of law. 

Costs — 

No costs will be allowed to an assesses who succeeds in 
his appeal before the Assistant Commissioner. 

Who may represent assesses — 

The assesses may be represented by any authorised person 
■ — see section 61. In the United Kingdom, only Barristers, Soli- 
citors and Accountants may represent the assessee unless he 
appears in person. 

Reasonable opportunity — 

See notes under section 28. There is no prescribed form of 
notice for giving such opportunity. 

Assistant Commissioner not bound by the letter of the Indian Evidence 
Act — 

In this respect, the position of the Assistant Commissioner 
is the same as that of the Income-tax Officer. See notes under 
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section 23 as to how far the Income-tax Officer is bound by the 
Law of Evidence, and the eases cited under that section. 

Preliminary state of facts to be decided by Assistant Commissioner-- 
It is for the Assistant Commissioner to decide first of all 
whether an appeal lies or not. See the notes under section 23 as 
to the difference between orders passed under section 23 (3) and 
those under section 23 (4). He should similarly decide as regards 
questions of jurisdiction — see section 64.^ 

Appeal against orders under section 31 — 

No appeal lies against the appellate orders of the Assist- 
ant Commissioner unless there is an enhancement of assessment 
under this section or a penalty under section 28. Otherwise, the 
only remedies are a petition to the Commissioner under section 
33, or a reference to the High Court under section 66 if a question 
of law is involved. 

Non-appearance of Assessee — 

An Assistant Commissioner cannot dismiss an appeal be- 
cause the assessee does not appear. Whether he appears or not, 
the Assistant Commissioner should consider the appeal on its 
merits and decide. There is no provision in the law authorising 
the Assistant Commissioner to dismiss an appeal, i.e., mthout 
applying his mind to it, simply because the appellant does not 
appear. But the appeal should of course be otherwise in order 
before he can consider it. 

Adjournment — 

Though there is no provision to that effect, it is obviously 
the duty of the Assistant Commissioner to re-open the hearing if 
it is apparent that the notice of hearing has not reached the asses- 
see. If the Assistant Commissioner has decided an appeal ex 
parte, he cannot re-open the appeal on grounds similar to those 
set out in section 27, even if the appellant shows that he was pre- 
vented by sufficient cause from being present at the hearing of 
the appeal. 

Assistant Commissioner cannot travel beyond subject of appeal— 

This section — 

“ is enacted for the benefit of the subject and also, to the limited 
extent therein stated, for the benefit of the Crown. But the subject- 
matter of the appeal is the assessment and the scope of the appeal must, 
in my opinion, be limited by the .sgbjeet-ma,tter. The appellate authority 

(1) See also E. v, Bloomsbury CbrnmUsiomfs^ 7 ’Tax Cases 59. 








has no power to travel beyond the subject-matter of the assessment, and 
for all the reasons advanced by the appellant [(1) See. 34 expressly 
provides for assessment of ' escaped ’ income and that provision should be 
followed. (2) The assessee is deprived of the right of appeal in respect of 
the new items. (3) ‘Assessment’ means assessment under section 23 — which 
presupposes a return, etc., and items in respect of which no return was 
submitted could not be treated as assessed under section 23] is in my 
opinion not entitled to assess new sources of income. To do so would 
not in reality be enhancing the assessment but adding a new assessment 
to the old.”^ 

3 2 :. (l) Any assessee objecting to an order passed 

by an Assistant Commissioner under 

Appeals against ^ _ 

orders of Assistant scctioo 28 or to an ordcr enhancing' his 
commissioner. assessmcnt iiiidcr sub-section (3) of 

section 3t, may appeal to the Commissioner within thirty 
days of the making of such order. 

(2) The appeal shall be in the prescribed form, and 
shall be verified in the prescribed manner. 

(3) In disposing of the appeal, the Commissioner 
may, after giving the appellant an opportunity of being 
heard, pass such orders thereon as he thinks fit. 

Rule 22. An appeal under section 32 (2) shall in the ease 
of an appeal against an order of the Assistant Commissioner 
under section 28 be in Form 0 attached to Rule 21 and in other 
cases in Form E ; — 

Form E. 

To 


The Commissioner of Income-tax, 



The petition of sheweth as follows : 

1. Under section 31 (3) of the Indian Income-tax Act, 

1922, the Assistant Commissioner of ^has 

increased the tax payable by your petitioner from Rs. 

to Es.— 

2. Your petitioner prays that the enhancement may be 

set aside or reduced to Es. ^for the reasons 

stated below : 

(Signed) 

(1) Moss, J,, in Babu Jagarmih Thorani v. Commissioner of In€ome4ax, 
Bihar and Orissa, 2 I.T.O* 4. 
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Gbounds op Appeal. 

Form of verification. 

I,— — , the petitioner named in 

the above petition, do declare that what is stated therein is true 
to the best of my information and belief. 

(Signed) — — — 

Appeals to Oomimssioner — 

No second appeal lies from orders passed by an Income- 
tax Officer. One appeal is allowed to the Assistant Commissioner 
under section 31. The only cases in which an appeal may he 
made to the Commissioner are against special orders passed 
by an Assistant Commissioner himself, vis., an order imposing 
a penalty under section 28 or an order enhancing an assessment 
in the course of an appeal. No appeal lies to the Commissioner 
in any other ease. {Income-tax Manual, ^Q.m. 11.) 

History— 

This section is new. 

Remedies — 

The only remedy open to a person aggrieved by the orders 
passed by the Commissioner under this section is to claim a refer- 
ence to the High Court if there is a point of law. The Com- 
missioner has no powers to revise these orders — see section 33 
—where reference is made only to orders passed by subordinate 
authorities and orders passed by himself as As'sistant Com- 
missioner. 


3 3 . (l) The coniiTiissioner may of his own motion 

rower of review. the Tccord of any proceeding- un- 

der this Act which has been taken by any 
authority subordinate to him or by himself when exercis- 
ing the powers of an Assistant Commissioner under sub- 
section (4) of section 5. 

, (2) On receipt of the record the Commissioner may 
make such inquiry or cause such inquiry to be made and 
subject to Ahe provisions of this Act, may pass such 
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Provided that he shall not pass any order- prejudicial 
to an assessee without hearing him or giving' him a reaso- 
nable opportunity of being heard. 

Power of review — 

The law of limitation applicable to the exercise by the 
Commissioner of his powers under section 33 in different circum- 
stances, as interpreted by the courts, is somewhat complicated — ^it 
is not necessary to summarise it here. Sections 34, 35 and 50 
definitely restrict the period within which subordinate authori- 
ties may themselves re-open cases. The Commissioner acting 
under section 33 cannot extend this period of limitation though 
he can review after it has expired action validly taken within it. 
The Central Board of Revenue desires, however, that Commis- 
sioners of Income-tax vull in no circumstances exercise their 
powers of review in any case where more than a year has elapsed 
since the passing of the last order by the subordinate authority. 

The Commissioner in exercise of his power of review 
need not necessarily in each case make a personal enquiry, but 
may cause an enquiry to be made by a subordinate ofiScer. 

The power conferred by this section on a Commissioner 
can only be exercised once in any particular case. A Commis- 
sioner w'ho has once passed an order in connection with any case 
under section 33 cannot review that order even if he subse- 
quently finds that he has made a mistake in passing such order. 
{Income-tax Manual, pcira. 78.) 

History — 

See section 23 of the 1918 Act. 

‘Of his own motion’ — 

In theory, the Commissioner is expected to exercise the 
powers under this section suo motu. This, however, does not 
prevent a person aggrieved from petitioning the Commissioner 
to exercise his powers iinder this section. The Commissioner’s 
powers are discretionary, and he cannot be compelled to use them. 
Though there is nothing clearly provided in this section to pre- 
vent the Commissioner from exercising his powers in respect 
of a matter in which an appeal lies, he would not ordinarily inter- 
fere until the appeal has been disposed of, assuming, of course, 
that an appeal lies. In any case, the Commissioner cannot, it 
is submitted, interfere so as to deprive a person of his right 
of appeal and consequently the right of a reference to the High 
Court. 
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‘Proceeding’ — 

There is no definition of the word. The expression may re- 
fer to any course of events happening under the Act, i.e. arising 
out of the liability or obligation imposed by the Act. ‘Proceeding’ 
is different from ‘ process ’ ; the latter usually refers to the do- 
ing of something in the course of a proceeding before a court, 
and that which may be done mthout the help of a court is not 
usually called a ‘ process.’ 

Under this section, the Commissioner can interfere not 
only in respect of assessments proper but in respect of any pro- 
ceeding under this Act. 

‘ Review’ — 

The power conferred by this section is reallj" a power of 
revision and not of review. This has been made clear by the 
amendments (made by Act III of 1928) in section 35 and the 
proviso to section 66 (2), which refer to ‘revision’. The mar- 
ginal note against section «3 was however not altered. Whether a 
Commissioner of Income-tax can review his own orders is open 
to doubt. There is no express provision as there is, for instance, 
in section 114 of the Civil Procedure Code. The validity of the 
view that the Commissioner can under no circumstances review 
his order passed under section 33 was questioned, but not decided 
in Sachchidananda SinJia v. Commissioner of Income-tax} In the 
absence of a decision under the Income-tax Act, the only guidance 
that can be sought is from decisions relating to the powers of Civil 
Courts and of other Revenue Qfi&eers. Some of the authoiities are 
given below, but it was contended in the case of Sachcliidananda 
SinJia on behalf of the assessee that every court (and therefore the 
Commissioner of Income-tax) had iuifisdiction inherently to re- 
view its previous orders on being convinced of its mistake. 

If there is not explicit provision in an Act for a review, 
a court cannot exercise that power. The power of review is not 
inherent in a court, and can only be exercised if it is permitted 
by Statute.® 

“Prima faoie a party who has obtained a decision is entitled to keep 
it unassailed unless the Legislature has indicated the mode by which 
it can be set aside. A review is practically the hearing of an appeal by 
the Executive Officer who decided the case. There is at least as good 
reason for saying that such power should not be exercised nnless the 
Statute gives it as for saying that anpther tribunal should not hear an 
appeal from the trial court unless such a power is given to it by Statute.” 
•—■Per Seshagiri Iyer, in above. , 

(2) Drew v. Wills, (1891) 1 Q.B. iSOj anil the Indian Cases cited in Anantha' 
raju Chett2/ v. Appa Hes'ode, 53 I.G, 66s 


S.33] 


ACT XI OF 1922. 


t69 


I cannot admit that such a powci’ is inherent in every Judicial 
or Revenue officer. It is a power expressly given by laAv to judicial 
officers under certain conditions, and therefore it cannot be assumed 
that when not so given it is inherent in every officer. If this had been 
so, there need not have been any legislation on the subject.”— Per 
Prins&p. J} 

But a court has power to correct mistake due to in- 
advertence.* 

Subject to the provisions of this Act — 

The only restriction on the discretion of the Commissioner 
is that his orders should conform to the provisions of the Act. 
In the corresponding provisions of the Civil Procedure Code 
under which the High Court may call for the record of a ease 
decided hy a court subordinate to it and revise the orders passed 
by the subordinate court, the restrictions imposed are that : 

(1) the case should be one in which no appeal lies; 

(2) the subordinate court appears {a) to have exercised 
a jurisdiction not vested in it by law, or (&) to have failed to 
exercise a jurisdiction so vested, or (c) to have acted in the exer- 
cise of its jurisdiction illegally or with material irregularity. 

In substance, these conditions are practically the same as 
the restiietions imposed by the words “ subject to the provisions 
of the Act ” in section 33 of the Income-tax Act, except that the 
Income-tax Act does not specifically provide for the condition 
that no appeal lies in respect of the proceedings that are revised 
by the Commissioner. Also, the Income-tax Act leaves a some- 
what wider discretion to the Commissioner than the Civil Proce- 
dure Code leaves to the High Court. 

Reasonable opportuniy — 

In Saclichidamnda 8inha v. Commissioner of Income-tax^ 
the only question decided was that the assessee had in the cir- 
cumstances of the cm'e not received a reasonable opportunity of 
being heard before the Commissioner had passed Ms original 
order. The Commissioner was in effect exerci.sing the duties 
of the Income-tax Officer, under section 23 (2) a^ld did not give 
sufficient time to the assessee to substantiate his return. All 
that this ruling decides is that an assessee who is ‘ hustled ’ by 
the Commissioner does not receive ‘reasonable opportunity’. 


(1) Lola Frayag Lai v. Jainarayan Singh, 22 Cal. 419, cited in the Madias 
case cited above (53 I.C. 56). 

(2) DeU Baksh Singh v. Haiih Shah, 35 All. 331; J?««i Singh v. Bcibv Kisansag, 

16 Bom. 116. ’ P 

(3) 1 I.T.O. 381. : 

1—97 




Should assessee be heard — 

Though the enquiries need not be made by the Commis- 
sioner personally, it is clear that before passing a prejudicial 
order the Commissioner should personally hear the assessee or 
his duly authorised representative. 

Limitatiou — 

The expression “subject to the provisions of the Act” 
includes the restriction as to limitation imposed on other Income- 
tax authorities.’- It makes no dift'erence whether the ‘escaped’ 
income escaped altogether or was taxed in some one else’s hands 
by mistake.® 

Eevisional powers are conferred in order to enable the re- 
vising authority to do what the original authority could or ought 
to have done, and slioidd therefore be limited to those objects. 
The Commissioner therefore cannot initiate irroceedings under 
section 34 or 35 or any other section by issuing orders under sec- 
tion 33, and can do so only by issuing executive orders to his sub- 
ordinates. But this does not mean that he cannot revise under 
section 33 proceedings coiTectly started under section 34 or 35 or 
any other section. It is one thing to set aside or revise the pro- 
ceedings of a subordinate authority and another to supplement his 
proceedings without setting them aside, and assuming them to 
be valid. There is no limitation if the Commissioner sets aside 
the proceedings of a subordinate authority ; but the power should 
be exercised -within a reasonable time, with due regard to all the 
other provisions of the Act and the special features of the case.® 




United Kingdom Law — 

There is no corresponding provision in the English laAv. 
An appeal there, once determined by the Commissioners (whether 
General Commissioners or Special Commissioners) is final, and 
neither the determination of the Commissioners nor the assess- 
ment made thereon can be altered except by the order of the 
High Court to whom a ease should be stated. 

Effect of this provision — 

In theory, the additional provision in the Indian law no 
doubt cuts both ways, for it is open to the Commissioner of 
Income-tax to re-open a case as much to reduce an assessment 
as to enhance it. In practice, however, the power is exercised 
more often in favour of the subject than against him, and is 

(1) Jessaram v. Commissioner of Income-tax, 8 Lali. 347. 

■ (2) Qaneshdas v. Commissioner of Ineorne-tax, & Lah. 354. 

(3);s?wifc AMnl Kadir MariAayar # Co. v. Commwsimwr of Income-tax 
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usually invoked to set aside wrong decisions of fact by tlie As- 
sistant Commissioner on which a reference cannot be made to 
the High Court. The power under this section can of 
course be used also to correct mistakes including excess refunds 
whether made on appeal or made under sections 48 and 49. It can 
also be used to correct a refund which was time-barred under 
section 50 but granted by mistake, though it is improbable that 
any Commissioner will use it for this purpose. In fact it can 
be used to correct any mistake whether of fact or of law made by 
the Income-tax officer or by the Assistant Commissioner. 

In the absence of the exercise of the power under this 
section by the Commissioner the orders of the Assistant Com- 
missioner are final and conclusive, unless a reference is made to 
the High Court under section 66. 

Reference to High Court — 

No application lies to the Commissioner to ask him to state 
a case to the High Court in respect of an order under section 33 
even though the order under section 33 may be adverse to the 
assesses.^ 

If any question of law arises, the Commissioner should 
refer the question suo moiu to the High Court under section 66 
(1). As regards the extent to which the High Court can compel 
a reference by the Commissioner in cases falling under section 
66 (1), see notes under section 66 (1). 

3 4 . If for any reason income, profits or gains 

income escaping chargeable to income'-tax has escaped 
assessment. asscssment in any year or has been 

assessed at too low a rate, the Income-tax Officer may, at 
any time within one year of the end of that year, serve on 
the person liable to pay tax on such income, profits or 
gains, or, in the case of a company, on the principal officer 
thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub-section (2) 
of section 22, and may proceed to assess or re-assess such 
income, profits or gains, and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section : 

(1) Sing Sen Min v. Commisaiomf of Income-tax, 2 X, T. 0. 39. 
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Provided that the tax shall be charged at the rate at 
which it would have been charged had the income, profits 
or gains not escaped assessment or full assessment, as the 
case may be. 

Assessment of income which has escaped assessment in previous years — 

Xlnder the provisions of section 34 where income charge- 
able to income-tax has escaped assessment in any financial year 
dr has been assessed at too low a rate, the Income-tax Officer may 
commence proceedings at any time mthin one period of twelve 
months reckoned according- to the G-regorian Calendar from the 
end of the financial year in which the income so escaped assess- ; 
ment in order to get a full or proper assessment. All that section 
34 requires the Income-tax Officers to do within the statutory 
period of one year is to commence proceedings for assessment. 

It is not necessary that the proceedings should be completed with- 
in that period. 

A notice under section 34 need not specify the detailed 
grounds on which it is proposed to re-open the assessment. 

The folloAving form has been prescribed for the notice under sec- 
tion 34 : — 

Notice under Section 34 of the Indian Income-tax Act (XI-22). 

Income-tax Office. 

Dated 

To 

Whereas I have reason to believe that jmiir income from * 

chargeable to income-tax in the year ending the 31st March, 19 , 

parSny escaped assessment, 

{h) has been assessed at too low a rate, that is to say, at 

pies in the rupee instead of at pies in the 

rupee, and I therefore propose — 

(ff) to assess the said income that has escaped assessment, 

(&) to re-assess your said income at the correct rate as aforesaid. 

I hereupon require you to deliver to me not later than 
or within 30 days of the receipt of this notice, a return in the attached 
form of your income from all sources chargeable to income-tax during the 
said year ending 

I Seal I 

Income-tax Officer. 

. , If if appears at any stage of the proceedings that no income 
has escaped assessment or been assessed at too low a rate, the ^ 

{a), pottioas to be , ' ' ' ’ ' ' • 
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Iiicoine-tax Ofiicer must promptl}^ stop tlie proceedings. It is 
not intended that when a man has concealed part of his income 
and the Income-tax Officer is proceeding to assess the income that 
has escaped taxation, the assessee should be entitled to have an 
assessment that has alreadj’ become final reopened. Still less 
is it intended that the Income-tax Ofiicer should be invested with 
wide powers of revision or review’ merely because he has formed 
a mistaken impression that certain income has escaped assessment 
or been assessed at too low a rate. His powers under section 
34 can never be used, therefore, to effect a reduction of tax al- 
ready levied. 

AVhen income that escaped assessment or was assessed at 
too low a rate is subsequently assessed or fully assessed, the 
proviso to section 34 makes it clear that the rate applicable to 
such assessment or re-assessment is the rate in force at the 
time wdien the income should originally have been so assessed. 
(Income-tax Manual, para. 79.) 

Previous law — 

This section is somewdiat the same as section 25 of the 
1918 Act. 

Income-tax Officer alone can act under section 34— 

The Commissioner of Income-tax or Assistant Commis- 
sioner of Income-tax cannot initiate proceedings under section 
34. He can do so only by issuing executive orders to the Income- 
tax Officer, who will take action under section 34.^^ 

Original assessment under appeal— 

The fact that the original assessment has been the subject 
of an appeal already to the Assistant Commissioner or the Com- 
missioner does not preclude the Income-tax Officer from assess- 
ing income which escaped assessment. 

Refunds — 

There can be no doubt that this section cannot be used for 
the purpose of making a refund. It is arguable that, if the at- 
tempted additional assessment results in a refund, such a re- 
fund cannot be withheld j the argument being that once the in- 
come-tax Officer sets the machinery for assessment in motion 
he should take the consequences. But the more correct view 
wmuld seem to be that the section gives jurisdictien only in cases 
wdiero income has escaped assessment or been assessed at too 
low' a rate, and that once the Income-tax Officer finds that income 
has not escaped assessment or : been taxed at too low a rate, 

(1) SUeilc Aidul liadir Mardleayar 4' Co. v. Commissioner of Income-tax, 
(1927) 34 M. L. J. 898 : 1927 M. W./N. 611. (S’- B.) 
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his jurisdiction is automatically withclraAVii, and the proceedings 
under section 34 ended. '• 

Delayed completion of assessments — 

This section is not intended to meet cases in which pro- 
ceedings already begun under section 23 and connected sections 
have not been closed within the year. There is no limitation as 
to the period within which asse.ssment proceeding.s, whether ordi- 
nary assessments or those under section 34 or 35, should be 
completed. 

Appellate order— Assessment made in compliance with— Applicability 

of section 34 to — i, 

When an Assistant Commissioner in appeal sets aside an 
assessment, and orders a fresh assessment to be made, the In- 
come-tax Officer making the fresh assessment is not subject to 
the limitation of one year mentioned in section 34. The reassess- 
ment is made under the explicit provisions of section 31, sub- 
section (3) (b) of the Act and not under section 34. Section 34 
has therefore no application to such a case. The Act imposes 
no period of limitation in regard to proceedings under section 31. 

‘The end of the year’ — 

The expression “ within one year of the end of the year ” 
used in this section does not prevent the income that escaped 
assessment being assessed during the year of original assess- 
ment itself. This section only defines the latest date np to which 
proceedings could be started for assessing the escaped income. 

% 

Assessment by estimate — 

The question wdiether section 34 can he used to re-open 
assessments under section 23 (4) — assessments by estimate in 
cases of default of the assessee — ^\vas raised in Commissioner of 
Income-tax v. Sundaresa lyerf aud it was held that such an assess- 
ment can be re-opened if the Income-tax Officer finds that there has 
been nnder-assessment. 

Orders under this section appealable — 

An order under section 34 can be appealed against, but not 
one under section 35. 

Details of notice — “ 

The notice under section 34 need not specify the detailed 
ground on which the aissessment is proposed to he re-opened-— 
Commissioner ' of Income-iaos v. : Sundaresa Iyer} . 
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Applicable to all kinds of escaped income — 

“ Tlioiigh the point is not raised in so many words in the reference 
Counsel contends that section 34 does not apply to the present ease for 
another reason, namely, that this income in question has not ‘ escaped 
assessment.’ These words, he maintains, cannot be applied to a portion 
of homogeneous income but only to income of a different class and to a 
case where the assesse-e derives his income from different sources, e.g., 
money-lending and hon.se property. In this ease, the whole of the income 
of the assessee is derived from money-lending. The words used, in my 
opinion, do not admit of thi.s interpretation, and for every and any income 
whether it be of the same cias,s or type as that originally assessed or of a 
different class or type, clearly comes Avithin the scope of section 34.” — 
Per Harrison, J., in Btdagi Shah v. Crown} 

Notice^ — Service of — Whether obligatory — 

Though the word used is ‘may’ it wdll probably he held 
that it is the duty of an Income-tax Of&eer to issue a notice in 
so far as the assessee has not had an opportunity of contesting’ 
the materials on which the supplementary assessment is sought 
to be made. That is to say, while the section as a whole is permis- 
sive, if the Income-tax Officer decides to act, he must issue a; notice 
and follow the procedure in connection with original assessments 
as laid down by sections 22 and 23. 

Notice — Nature of — 

The Income-tax Officer however need not issue a notice in 
the same terms as a notice imder section 22 (2). The essential 
features of a notice under that section are that the assessee has 
to give the details of his income in a particular form and verify 
the information in a particular Avay. If the information on AAdiich 
the supplementary assessment is proposed to be made has 
already been furnished by the assessee himself, though in some 
other connection, and it has also been verified by him, it is strictly 
speaking unnecessary for the Income-tax Officer to issue a notice, 
though in practice the assessee is probably given an opportunity 
of being heard, on the analogy of the provision in section 35. On 
the other hand, if any of the information at the disposal of the 
Income-tax Officer has either not been fui’iiished by the assessee 
or not verified by him, the notice is necessary. 

But the notice may not ask for more particulars than can 
be demanded under section 22 (2). If the Income-tax Officeji- 
requires such additional particulars he should proceed under sec- 
tion 37. 

Period for compliance with notice — 

Though a notice need issue only in the circumstances 
described above, once a notice has issued, it is governed so far 
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as may be by tlie provisions of seetioii 22 (2), that is, it will be 
necessary to give the assessee at least 30 days’ time to comply 
with the notice. Similarly the same pienalties will follow non- 
compliance with the notice as in the event of non-compliance 
with a notice under section 22 (2), e.g., assessment under sec- 
tion 23 (4) and punishment under section 51. 


Under-assessments due to misapprehension — 

‘Escaped assessment’ is not confined to mistakes of 
omission only. The words in the second alternative ‘assessed 
at too low a rate’ show that the escape need not necessarily be 
due to inadvertence. It is therefore open to an Income-tax 
Officer to re-open an assessment deliberately wrongly made.^ 

Estoppel and Ees judicata — 

The Income-tax Officer and an assessee are not parties 
to a suit the subject matter of which is decided by a Court. If 
in the course of making an assessment the Income-tax Officer makes 
a mistake, or in order to secure some admmistrative convenience 
deliberately decides a point wrongly in favour of the assessee, 
he is not precluded from going back on his decision. He is an 
executive officer who has to assess the revenue; and so long 
as he does not contravene the provisions of the Act or act in an 
unjudicial spirit, no court will interfere. Sections 34 and 35 
are intended precisely to cover such acts of repairing omissions on 
his part. 

Eegistration of firm assessed under section 34 — 

Till February 1928 a firm, that was being assessed under 
section 34 could not claim the benefit of registration. As the 
rule noW' stands, the application for registration may be made 
even in respect of assessments under section 34 if no part of the 
income of the firm has been assessed in the usual course under 
section 23. That is to say, the benefit of registration is denied to 
a firm that conceals a part of its income or keeps quiet over a 
manifest mistake made by the Income-tax Officer, but not to a firm 
that was not assessed at all in the first instance. 

United Kingdom Law — 

The law in the United Kingdom relating to the assessment 
of income that escapes assessment is more cumbrous than in India. 
An impoitant difference is that the period of limitation is 6 years 
against the one year in India. Similarly, in the United Kingdom 
the period of limitation, for refunds is also 6 years as against the 
one year in India under seetipn , 50, .. - 

(1) Ifi m Ch^ra 2. I, T. G, 104. 
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3S. (l) ^[The Commis; iioner or Assistant Commis- 
sioner may, at any time within one year 

Eectlfication of r j i. r 1 i i 

from the date of any order passed by 
him in appeal or, in the case of the 
Commissioner, in revision under section 33 and] the In- 
come-tax Officer may, at any time within one year from 
the date of any demand made upon an assessee, on his 
own motion, rectify any mistake apparent from the record 
of the [appeal, revision or] assessment, [as the case may 
be,] and shall within the like period rectify any such 
mistake which has been brought to his notice by the 
assessee ; 

Provided that no such rectification shall be made 
having the effect of enhancing an assessment unless [the 
Commissioner, the Assistant Commissioner or] the In- 
come-tax Officer, [as the case may be,] has given notice to 
the assessee of his intention so to do and has allowed him 
a reasonable opportunity of being heard. 

(2) Where any such rectification has the effect of 
reducing the assessment, the Income-tax Officer shall 
make any refund which may be due to such assessee. 

(3) Where any such rectification has the effect of 
enhancing the assessment, the Income-tax Officer shall 
serve on the assessee a notice of demand in the prescribed 
form specifying the sum payable, and such notice of 
demand shall be deemed to be issued under section 29, 
and the provisions of this Act shall apply accordingly. 

Rectification of mistakes in assessments — 

The power conferred upon an Income-tax Officer by sec- 
tion 35 to rectify a mistake, whether on his own motion or on the 
application of an assessee, is confined to the rectification of 
mistakes patent from the facts or dociiments which were before: 
the Income-tax Officer when he passed the original assessment 

(1) The words in brackets were inserted by Act III of 1928; the word 
was changed into Hhe* by the same Act* 

1—98 , 
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order. This section does not confer on the Income- tax Officer a 
general power of review or authorise any assesseo to introduce 
any new facts in connection with the said assessment. An Income- 
tax Officer should not correct mistakes in cases tliat have been 
dealt Avith by the Assistant Gomniissioner on aiipoal or the 
Commissioner of Income-tax in reA'iew without a reference to 
the Assistant Commissioner or the Commissioner of Income-tax 
as the case may he. If the Assistant Commissioner or Com- 
missioner of Income-tax becomes aware of any such mistake in 
a case dealt Avith on appeal or in review he should direct the 
Income-tax Officer to rectify it. (Jnconie-tax Manual, para. 80.) 

The aboA^e instructions in the Income-tax Manual Avere issu- 
ed before the amending Act of 1928 (III of 1928). 



Mistake — 

“Mistake” is not mere forgetfulness ‘ (per Esher, M. E., 
Barrow y. Isaacs)-, it is a slip “made, not by design, but by 
mischance” (per Eussell, 0. J., Sandford v. Beal'-; ti. v. Prescott 
V. Lee, infra ) ; Vf. 4 Bl. Com. 27 (Stroud). 

History — 

Under the 1918 Act the Collector could rectify mistakes 
only AAdien brought to his notice by the assessee; but the present 
section, it Avill be seen, empoAvers the Income-tax authorities to 
correct mistakes of their own motion hut requires the assessee 
to be heard if there is to be an enhancement. Till April 1928, 

AAUien the section aa’us amended, the poAver of rectification of mis- 
takes AAms confined only to the Income-tax Officer in respect of 4 
original assessments. 

Income-tax Officer cannot review his order — 

As regards the difference between the correction of a 
mistake and a reAusion of the case, see notes under section 33. 

IsFo appeal lies against an order mider section 35, as indeed 
it cannot, Avhen the object of the section is to provide for the 
correction of an obvious mistake. If the Income-tax Officer 
abuses his power and uses it not for correcting an obvious mistake 
but to revise his order and re-open questions of sul)stance, the 
additional assessment would be ultra vires, and a civil court can 
presumably interfere. No reference to the High Court can he 
made except under section. 66 (1) as orders under section 35 are j 
not appealable. 
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United Kingdom Law — 

For similar provisions, see sections 120 (2) and 121 (6) of 
the United Kingdom Act of 1918. 

Limitation of period — 

Under this section, the rectification should actually be made 
within one year from the date of demand. If the assessee delays 
without reason, it would, be sufficient if the notice had been served 
on the assessee a little earlier than one year from the date of 
demand. As to what is a reasonable opportunity, the Income-tax 
authority concerned is ordinarily the sole judge, and there is no 
appeal against orders under section 35. See, however, notes under 
sections 27 and 33 as to ‘reasonable opportunity’ and ‘sufficient 
cause’ and how far they raise questions of law. 

‘ Demand ’ applies to a determination of a sum or extra 
sum payable by the assessee in such manner as to bind the assessee. 
Therefore the time runs from the making of the revised assess- 
ment under section 34 or on appeal or on revision, and not from 
the date of the original demand.’ 

Mistakes apparent from the record — 

In Juhilee Mills v. Co}mnis.sioner of Income-taxf a case 
under section 26 of the 1918 Act, it was held that 'the section 
was intended only to rectify mistakes caused by the demand not 
corresponding to the assessment and not to provide appeals to 
the Gommissioner from an order of the Collector under section 26, 
either rectifying a mistake or refusing to rectify it. The words 
“apparent from the record” bring out the substance of the first 
part of this decision. There were no such words in the 1918 Act. 

A firm possessed five collieries which had been assessed 
separately in the names of three persons. "When the Income-tax 
Officer came to know that the same firm possessed all the five 
collieries he issued a notice purporting to issue under section 35 
(but really under section 34) a notice of proposed supplemental 
assessment. This evoked an application from the assessee firm 
(purporting to be heard under section 35) alleging that the previ- 
ous returns had omitted certain losses and asking for a refund 
of excess tax paid. The Commissioner rejected the application 
for refund and also dropped the proceedings under section 34. 
Held, that there was no mistake apparent on the face of the 
record of the assessment within the meaning of section 35.® 

(1) Trmmchmid Baming Th& OMef Meveme Authority, Bengal, 55 Cal. 565. 

(2) S L ,T. 0. 25. '■ 

(3) Trikamji Jivan Das y. Conmmmher of Income-tax, 1 .1. T. 0. 406. 
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3<B. In the determination of the amount of tax or 

Tax to be caiooated of A refuiid {mablc under this Act, 
to the nearest anna. fractioiis of an Alina Icss tliaii six pies' 

shall be disregarded, and fractions of an anna equal to or 
exceeding six pies shall be regarded as one anna. 

Eliminination of pies from assessment — 

Section 36 provides that in ineome-iax assessments or re- 
funds fractions of an anna less than six pies shall lie disregarded, 
and fractions of an anna equal to or exceeding six pies shall he 
regarded as one anna. This provision has lieen made for the pur- 
pose of eliminating fractions of an anna from the accounts. 

Income-tax Officers should also be instructed not to attempt 
to work out the income-tax due on fractions of a rupee. Fractions 
of a rupee in income should he entirely disregarded. {Income- 
tax Manual, para. 81.) 

3V. The Income-tax Officer, Assistant Com- 
power to take evi- iiiissioner And Commissioner shall, for 

deuce on oath, etc. r j i ,i 

the purpose of this Chapter, have the 

same powers as are vested in a Court under the Code of 
Civil Procedure, 1908, when trying a suit in respect of the 
following matters, namely : — 

(a) enforcing the attendance of any person and 
examining him on oath or affirmation ; 

{b) compelling the production of documents ; and 
(c) issuing commissions for the examination of 
witnesses ; 

and any proceeding before an Income-tax Officer, Assist- 
ant Commissioner or Commissions under this Chapter 
shall be deemed to be a ‘'judicial proceeding ” within the 
meaning of sections 193 and 228 of the Indian Penal 
Code. 

Scope of section — 

' ^ This section does not by . itself make an Income-tax Officer 
or Assistant Commissioner or Commissioner a Court or a Judo-e 
for all purposes: He is not bound by all the forms of procedure 
applicable to j, civil .,po.ur|;s— see notes nn^^r .section 23, Ail that 
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this section does is to confer specific powers on these officers in 
order to enable them to achieve a specified object, viz., the 
assessment of tax in as reasonable and equitable a manner as 
possible, which requires the eliciting of information — it may be, 
from third parties — which is necessary for the assessment. Th.o 
ordinary law of evidence does not apply to these proceedings 
before these officers under the Income-tax Act. See, however, 
notes under section 23 and section 52. 

Penalties — 

The penalties for disobeying the summons of the officers 
of the Income-tax Department issued under this section are the 
same as for disobeying similar summons issued by a civil court. 
An assessment cannot be made under section 23 (4) merely be- 
cause an assessee fails to respond to a summons under this 
section, or because he perjures himself. An assessment can be 
made under section 23 (4) only if the conditions therein set out 
are satisfied. 

As regards the penalties for absconding in order to evade 
summons or notice being served, disobeying summons to appear 
or to produce documents, or for refusing to be sworn in, see 
sections 172 et seq m Chapter X, Indian Penal Code. 

See also sections 195 and 476 et seq of the Criminal Pro- 
cedure Code, regarding the procedure for prosecuting such offend- 
ers, etc. 

Civil Procedure Code — ^Applicability of — Details of — 

Extracts from Orders 5, 13, 16 and 26 of the Civil Procedure 
Code, 1908, have been set out in the Appendix. All the rules 
in these orders will not apply to the Income-tax Department. 
They will apply only to the extent set out in the section viz., 

(a) enforcing the attendance of persons and examining 

them ; 

(b) compelling the production of documents; and 

(c) issuing commissions. 

Income-tax Officer — ^Revenue Court — 

In re Pimamchmid Manehlal it was held that an Income- 
tax Officer is a revenue Court for the purpose of clauses (h) 
and (c) of section 195 of the Criminal Procedure Code. 

Effect on section 61 — 

Though section 61 permits the assessee to appear through 
an agent, it does not exempt the assessee from being summoned 
by the Income-tax Officer under this section, if the Income-tax 
Officer considers the a ssessee’s personal attendance necessary. 


(1) 38 Bombay 642. 
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‘For the purposes of this Chapter’—- 

That is, in respect of matters eoimected with decluetioii at 
source, assessments, appeals, revision, etc. The ]iowers cannot he 
exercised in respect of proceedings under other Chapters, e.g., 
Eecovery of tax (Chapter VI) ; Penalties (Cliai)ter YIII) or 
Eefunds (Chapter VII). 


False evidence — Section 193, Indian Penal Code — 

“193. Whoever intentionally gives false evidence in any 
stage of a judicial proceeding, or fabricates false evidence for 
the purpose of being used in any stage of a judicial proceeding, 
shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable 


to fine; 

and whoever intentionally gives or fabricates false evidence in 
any other case, shall be punished mth imprisonment of either 
description for a term which may extend to three years, and 
shall also he liable to fine. 

Explanation 1. — A trial before a Court-martial . . . 
is a judicial proceeding. 

Explanation 2. — ^An in^^estigation directed by law prelimi- 
nary to a proceeding before a Court of Justice, is a judicial pro- 
ceeding, though that investigation may not take place before a 
Court of Justice. 


Illustration. 


A, in an enquiry before a Magistrate for the purpose of 
ascertaining whether Z ought to he committed for trial, makes 
on oath a statement which he knows to he false. As this enquiry 
is a stage of a judicial proceeding, A has given false evidence. 

Explanation 3. — ^An investigation directed by a Court of 
Justice according to law, and conducted under the authority of 
a Court of Justice, is a stage of a judicial proceeding, though 
that investigation may not take place before a Court of Justice. 

Illustration. 

A, in an enquiry before an officer deputed by a Court of 
Justice to ascertain on the spot the boundaries of land, makes on 
oath a statement which he knows to be false. As this enquiry 
is a stage of a judicial proceeding, A has given false evidence.” 

Intentional insult or interruption to Income-tax Officer —Section 228 
Indian Penal Code — ’ 


i:, ,“228.'moevpr; inteuto any insult, or causes 

any interruption to any pubUe 'servant, while such public servant 
is sitting in any ^tage .of a judicial proceeding, shall be pimished 
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with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or 
with both.” 

Section 196, Indian Penal Code — Prosecution under — 

One Lalmohan Saha was prosecuted under section 196, 
Indian Penal Code, for having produced false account hooks 
before the Income-tax Officer in order to justify the Income-tax 
returns of his firm. Held, that in view of section 37 of the In- 
come-tax Act no punishment was possible under section 196, 
Indian Penal Code.^ 

It is submitted, however, that the first part of section 193, 
Indian Penal Code, refers to giving or fabricating false evidence 
in a judicial proceeding said the second, to giving or fabricating 
such evidence in any other case; and section 196, Indian Penal 
Code, which deals with the corrupt use of such evidence, applies 
as much to cases in which such use is made in judicial proceed- 
ings as to those in which it is made otherwise. The fact that 
under section 37, Indian Income-tax Act, proceedings before an 
Income-tax Officer are judicial proceedings for sections 193 and 
228 of the Indian Penal Code, was therefore irrelevant. 

United Kingdom Law — 

Under section 144 of the United Kingdom Act of 1918, the 
General Commisioners can summon witnesses and examine them 
on oath. The penalty for disobedience or refusal to be sworn in or 
to answer questions is £20. But the Special Commissioners may 
not, except in certain circumstances, summon witnesses. Their 
enquiries, however, are answered by affidavits before the local 
General Commissioners— see section 67 (3) ibid. 

3 8 . The Income-tax Officer or Assistant Commis- 
Power to call for sionei' may, for the purposes of this 

information. Act 

(1) require any firm, or Hindu undivided family 
to furnish him with a return of the members of the firm, 
or of the manager or adult male members of the family, 
as the case may be, and of their addresses ; 

(2) require any person whom he has reason to be- 
lieve to be a trustee, guardian, or agent to furnish him 
with a return of the names of the persons for or of whom 
he is trustee, guardianbor agent, and of their addresses. 

(1) Lalmohan Saha v, the Crownf 104: I» C. 903. 
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Penalties — 

For i 3 enalties for faihire to comply, see section 51 (c). 
Sub-section (2) — 

The Income-tax Officer must, of course, have ‘ reason to 
believe’ before he can nse his powers niicler sub-section (2). 

Form of notice— 

No form of notice has been prescribed under this section; 
at his option, the Income-tax Officer may summon these persons 
under section 37. 

False statements — 

Section 52 provides for prosecution only in respect of false 
declarations under sections 22, 30 (3) and 32 (2) ; however a — \ 
false statement furnished under section 38 could perhaps be dealt 
with under section 177, Indian Penal Code, i.e., the person pro- 
ceeded against for giving false infonnation. 

Time-limit- 

No time-limit has been fixed within which the information 
need be furnished under this section. Before a prosecution is 
started under section 51, the Income-tax Officer should give the 
persons concerned reasonable time within which to comply with 
his demands. 

United Kingdom Law — 

There are no directly corresponding provisions in the 
United Kingdom LaW', but see the Fifth Schedule of the 1918 Act, 

Part XVI. 

3 2 >. The Income-tax Officer or Assistant Commis- ^ 
regfaler of Sers rf sioner, Or any person authorised in writing 
any company. in tliis behalf by the Income-tax Officer 

or Assistant Commissioner, may inspect and, if necessary, 
take copies, or cause copies to be taken, of any register of 
the members, debenture-holders or mortgagee of any 

company or of any entry in such register. 

Fees not payable — 

As the right is conferred on the officers of the department 
by statute, they need not pay any fees for inspection under sec- 
tions 36 and 125 of the Indian Companies Act (1913). 

See notes under section 22 (4),. and. more particularly the 
instructions in the Income-tax; Manual reproduced in the notes 
Tinder that saatipja as to -the extent 'that Income-tax Officers may 
call for these ^ 
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CHAPTER V. 

Liability in Special Cases. 

4 0. In the case of any guardian, trustee or agent 
Guardians, trustees of any person being a minor, lunatic or 
and agents. idiot or residing out of British India (all 

of which persons are hereinafter in this section included in 
the term beneficiary) being in receipt on behalf of such 
beneficiary of any income, profits or gains chargeable 
under this Act, the tax shall be levied upon and recover- 
able from such guardian, trustee or agent, as the case may- 
be, in like manner and to the same amount as it would be 
leviable upon and recoverable from any such beneficiary 
if of full age, sound mind, or resident in British India, 
and in direct receipt of such income, profits or gains, and 
all the provisions of this Act shall apply accordingly. 
Fid-uciaries— 

In the case of trusts, the Act does not permit of any double 
taxation, viz., once in the hands of a trustee and once in the 
hands of a beneficiary. Sections 40 and 41 of the Act -which 
provide for the trustee in particular cases being liable for the 
tax in place of the beneficiary, make it perfectly clear that it is 
only in cases covered by these sections that a trustee can be requir- 
ed to pay the tax. {Income-tax Manual, para. 82.) 

Previous law — 

This section corresponds to section 31 of the Act of 1918 
and sections 20 and 21 of the Act of 1886. 


1 


Machinery Chapter — 

■With the exception of a portion of section 42 (1) -which 
provides that income, profits or gains accruing or arising to a non- 
resident from business connection or property in British India 
shall be deemed to accrue or arise in British India, all the sections 
in this Chapter are only machinery sections and not charging 
sections. 

Executor — Under will— -Liable to tax— 

In Fortes v. Secretary of State,^ a case under the 1886 Act 
which however was substantially the same as the present Act 

( 1 ) 1 I. T. C. 8 s 42 Cal. 161. ' , ■; - 

■ 1—99 
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in this particular matter, it was held that the income accruing 
to an executor of a will was taxable. The contention on behalf 
of the executor was that he was not the beiictieial owner of the 
income and that there was no express pro\-isioii in the Act to 
tax him as there was in the case of trustees, guardians, etc. 

United Kingdom Law- 

See Rule 4 of the General Rules under all seliedules. TLe 
Rule does not require the trustee, etc., to be actually in receipt of 
profits; all that is necessary is that he should have the ‘direc- 
tion, control or management of the property or concern ’ of the 
beneficiary. But it has been suggested in Huxley’s case cited 
below that if the infant himself is directly taxed, the guardian 
will not be liable unless he is in receipt of the profits. 

Rule 5 which relates to non-resident beneficiaries says 
that the resident trustee, agent, etc., shall be taxed, whether 
he is in receipt of the profits or not, as though the beneficiary 
were resident in England and in receipt of the profits or gains. 

Liability of trustee limited to profits in his hand — 

In India it is clear that the liability of the trustee should 
be confined to the profits that come into his hands ; this is provided 
for by the words “being in receipt on behalf of the beneficiary 
of any income, etc. ” The income received is the income liable 
to be taxed, and the tax obviously must be limited to the income. 
The Crown cannot recover tax due from the beneficiary on other 
accounts through the trustee or guardian or agent, the liability of 
the latter being confined to what he receives. 

Scope of section as regards non-residents — 

This , section applies only when the resident agent of the 
non-resident is in receipt of the profits of the non-resident. If 
he is not so in receipt, the taxation of the non-resident is regulated 
by section 42. See, however, notes on section 43 regarding the 
extent to which the profits liable to be taxed under section 42 can 
be taxed in the hands of the agent. 

Minor may be taxed direct if no guardian — 

- , ‘ In B. V. Newmarket Commissioners {ex parte Huxley)^ in 
which the assessee was a minor without a guardian, it was con- 
tended on behalf of the assessee that though he earned substantial 
sufns from his profession of a jockey he could not be taxed because 
he was not a/person’, and that a: hainor could be. taxed only if 
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there was a guardian or trustee. In the King’s Bench Bivisioiij 
a bench of three judges iinaiiimously held that the minor could not 
be taxed; but the decision was reversed unanimously by the Court 
of Appeal. 

Per PJiUUmore^ L, J . — It was urged that the making of a return 
is a matter of difficulty and that an infant is not supposed by the law to 
be capable of doing such difficult business matters, that every subject who 
is assessed has a right of appeal and that an appeal is in the nature of a 
Us and that no Us in which an infant is concerned can be conducted in 
the Courts unless he have a guardian ad litem, I think the answer is that 
in most, if not quite all, of the rare eases in which an infant becomes 
chargeable .... it w’ould be because of his exceptional and pre- 
cocious skill, that such infant may be presumed to be capable of of either 
making a return or of instructing and paying some competent adviser, 
and that the analogy of a Us must not be pushed too far. 

It is not necessary to consider what might be the decision if the 
infant had a guardian having the direction and control or management 
of his property and the Crown wms minded nevertheless to require a return 
from the infant. But in that case, the decision in another part of the 
same section, viz. — TlseMer v. Apthorpe^approved as it was in this Court 
in the case of Werle & Go. v. Colquhotm^ would have to be reckoned with,” 
Per Warrington, L, J .^ — “Huxley contends that . . , . the 
law treats all infants, whether babies in arms or m.en of twenty years of 
age, as equally incapable. . . . But I thinlc the legal doctrine of 
equality of incapacity has reference to the question of status before the 
law, and for the purpose of construing such an Act as the present, it has 
no applicability.” 

Per Philliniorey L. J . — “But guardians will not be liable for the 
infant's default if they have not received or had the control of the infant's 
income.” 

Non-resident may be taxed direct if accessible — 

In Tischler v. Aptliorpe^ in which the assesseeSvas a foreign 
firm doing business in the United Kingdom, it tvas held that the 
right of the Crown to tax the local agent if necessary did not take 
invay the right to tax the foreign principal directly if he could be 
got at for the service of notice, etc. See also the case of Bhanjee 
Banijee S Go? cited under section 42, 

Eemittances from non-resident trustees — Resident beneficiaries— 

In Drummond v. Collins^ a non-resident left property situate 
abroad upon trust for the childrcdi of his deceased son. The 


(1) 2 Tax Cases 89. 

(2) 2 Tax Cases 402. 

(3) 1 I. T. C. 147. 

(4) (1913) A. C. 1011 J 0 Tax Oases 525. 
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trustees under the Avill were directed to ueeuinulate the income 
of the respective shares of the children on certain conditions. The 
will also directed that “out of the net income of the proportionate 
share of the trust estate held in trust for any child” the trustees 
might in their uncontrolled discretion provide from time to time 
for maintenance and education of such child. The children lived 
with their guardian, the mother, in the United Kingdom. From 
time to time, the trustees remitted moneys'to the' mother on behalf 
of the; children. It was contended that the moneys were not 
liable to tax, firstly because they were voluntary payments, and 
secondly because the mother had no control of the foreign pro- 
perty. Held, that the payments in question were taxable. The 
second of the above contentions cannot arise under the Indian law 
because of the difference in the wording of Case V of the English 
Schedule D and the wording of sections 4 and 6 of the Indian Act. 
In the English law', the income under Case V is from a foreign 
“possession,” the w'ord which gave rise to the argument. In 
India, on the other hand, all income received in India from abroad 
is taxable if it is profits from a biismess and if it is received within 
three years. 

Per Lord Lore-burn. — “I do not assent to the proposition that a 
voluntary payment can never be charged, but it is enough to say that 
these were not voluntary payments in any relevant sense. They were 
payments made in fulfilment of a testamentary disposition for the benefit 
of the chiidi*en in the exercise of a discretion conferred by the will. They 
were in fact the children’s income.” 

Per Lord Parker. — . . Though they might be incapable, be- 
cause of their age, of giving a I’eceipt for the money, it is in my opinion 
none the less clear that the money in question was, as soon as the trustees 
had exercised their discretionary trust, held in trust for these infants as 
beneficiaries. ” 

Per Lord Wrcnbury. — “Let me how'ever assume that . . . . 
the interest of the infants is contingent; that is to say, the income of 
another (the person entitled under the gift over) in another contingency. 
... It remains however that in this case the trustees exercise their 
discretion in favour of the child, the interest of the child ceases to be 
contingent and becomes vested. • Whether the money is paid to the child 
or to the guardian of the child or to the schoolmaster or to the tailor or 
other person who supplies the wants of the child, it is paid to or to the 
use of the child and is the income of the child.” 

Does liability of trustee depend on liability of beneficiary? 

Per Viscount Cave.—“ Indeed, I understood Mr. 

Cunliffe to go so far as to say that, when funds are vested in trustees, the 
Eevenue authorities are entitled to Ibok to thpse trustees for the tax and 
are neither bound Ab®; entitled to 1<^ beyond the legal ownership. * 
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My Lords, I think it clear that such a proposition cannot be main- 
tained. .... If the legal ownership alone is to be considered, a 
beneficial owner in moderate circumstances may lose his right to exemp- 
tion or abatement by reason of the fact that he has wealthy trustees, or 
a wealthy beneficiary may escape super-tax by appointing a number of 
trustees in less affluent circumstances. Indeed, if the Act is to be con- 
strued as Counsel for the appellant suggests, a beneficiary domiciled in 
this country may altogether avoid the tax on his foreign income spent 
abroad by the simple expedient of appointing one or more foreign trustees. 
Accordingly, I put this contention aside. On the other hand, I do not 
think it would be correct to say that, whenever property is held in trust, 
the person liable to be taxed is the beneficiary and not the trustee. Sec- 
tion 41 of the Income-tax Act, 1842, renders the trustee, guardian or other 
person who has control of the property of an infant, married woman 
or lunatic chargeable to income-tax in the place of such infant, married 
woman or lunatic. . . . . And, even apart from these special pro- 
visions, I am not prepared to deny that there are many cases in which a 
trustee in receipt of trust income may be chargeable with the tax upon 
such income. For instance, a trustee carrying on a trade for the benefit 
of creditors or beneficiaries .... or a trustee who is under an obli- 
gation to apply the trust income in satisfaction of charges or to accumulate 
it for future distribution, appears to come within this category, and other 
similar cases may be imagined. The fact is that, if the Income-tax Acts 
are examined, it will be found that the person charged with tax is neither 
the trustee nor the beneficiary as such, but the person in actual receipt 
and control of the income which it is sought to reach. The object of the 
Acts is to secure for the State a proportion of the profits chargeable, and 
this end is attained (speaking generally) by the simple and effective expe- 
dient of taxing the profits where they are found. If the beneficiary 
receives them, he is liable to be assessed upon them. If the trustee 
receives and controls them, he is primarily so liable. If they are under 
the control of a guardian or committee for a person not sm juris or of an 
agent or receiver for persons resident abroad, they are taxed in his hands. 
But in cases where a trustee or agent is made chargeable with the tax, 
the statutes recognise the fact that he is a trustee or agent for others, and 
he is taxed on behalf of and as representing his beneficiaries or principals. 
. . . . In short, the intention of the Acts appears to be that, where 

a beneficiary is in possession and control of the trust income and is sui 
juris ^ he is the person to be taxed, and that, while a trustee may in certain 
eases be charged with the tax, he is in all such cases to be treated as 
charged on behalf or in respect of his beneficiaries, who will accordingly 
be entitled to any exemption or abatement which the Acts allow. , . 
. . ’ ^ — A. IF. Williums v. W, M. G. Singer and others and A, F, Pool v. 
Eoyal Exchange Assiirance,"^ 

Per Lord Phillimore,— ^ .... It was suggested by Counsel 

for the appellant that the Income-tax Acts, except in certain special and 
rather narrow instances, took hb account of the position of trustees, but 
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regarded only tlie legal ownership. On the other hand ironi some of the 
language in the judgment of the Court of Appeal especially liiat of Lord 
Justice Warrington, it would appear that a contention that the Income- 
tax Acts looked generally to the benefieiary and disregarded the trustee, 
except as a means of reaching the beneficiary in certain rare eases, had 
found favour. I do not propose to express an opinion whether either, or 
which if either, of these two extreme views is right. .... 

■ . . It may perhaps he said that, where there is a trust for 

accumulation or for payment of debts, no person can be said to be entitled 
to the receipt of the profits and that in siieh ease the trustee is to be the 
person to be assessed. It is possible also that, where trustees have the 
management of a business, they should be the persons to be assessed or 
charged. There are disbursements which may have to be made in the 
course of conducting a business which a prudent owner would consider 
as deductions from profits and which trustees would make before they 
paid the net income over to the beneficiary but which; nevertheless, for 
income-tax purposes, as the law at present stands, are not eonsiciered as 
legitimate deductions from income — cases of which the decision of this 
House in Strong & Co. v. Woodifield^ is an example.* In these cases, if 
the Revenue is to receive its full quota, it would seem that the assessment 
must be put upon the trustee and not upon the beneficiary, and that in 
such cases the trustee is the person to be assessed. The case now before 
your Lordships is not one of such cases . . . (Ibid.). 

We hear of no matters in which a conflict between capital and 
income and their respective interests has arisen, nor of any business car- 
ried on by the trustee as to which the more complex ease of trading profits 
would replace the pla.ln case of dividends paid. If there had been annui- 
tants with a prior right to be paid or several beneficiaries entitled to share 
in the income, if there had been reversioners who could claim that part of 
the annual profits were in the nature of accretions to capital; if there 
was a trust for accumulation or a power to vary the amounts payable 
from time to time as between minors, the impracticability of saying that 
any or all of the beneficiaries entitled to the income owned the whole or 
any part of that income from the moment it became payable and w^as paid 
and to the full extent of the amount paid wmuld be evident. '—P^r Lord 
Sumner in Baker v. Archer-Shee? 

Expenses of management of trust— 

If a will or settlement creates a trust providing for the 
payment of the cost of management and a gift of the rWainder 
of the income to a beneficiary, ihe income of the beneficiary is 
the net income after deducting the expenses of management of 
the trust But this has been overruled by the House of Lords 
in Baker v. Archer -Shee^ inf rar If , the trust does not provide 

(1) 5 fax-'Cases^ (1900) 

(2) 11 Tax Oases 749. ' ^ 

(3) Murray v. Commissioners of 11. Tax Cases 133. 
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for the expenses of management, the income of the beneficiary 
should be taken a.s the gross income of the 'trust in all cases 
irrespective of the circumstances. This point has of course no- 
thing to do with the ciuestion whether the trustee can claim to 
deduct from his taxable income as trustee, expenses of manage- 
ment in those eases in which he is taxed (and not the beneficiary). 
In such cases, 'expenses of management would not ordinarily be 
allowed as a deduction, as such expenses would not be necessary 
for earning the income that is the subject of charge.^ 

Under a trust made by himself, the assessee was the life 
tenant with remainders over. All the expenses and liabilities 
were to be met by the trustees out of the income. One of the 
terms of the trust gave the assessee the right to receive the 
whole or any part of the income and spend it on legitimate pay- 
ments eoimected vfith the estates. It was held that this condition 
amounted to his being given a mandate to administer the estate 
on behalf of the trustees and that his ovm income was the net 
income after deduction of expenses.^ 

Business— Carried on by trustees — 

A testator who died in 1906 directed his trustees, inter alia, 
to pay to his sister the hf e-rent of certain insurance monies and 
to pay the full annual proceeds of the residue of the estate to his 
widow for her maintenance and that of his children. The widow 
died in 1908, leaving two minor daughters. (Both these daughters 
and the aunt, the testator’s sister, were alive in 1914 when the case 
arose) . Under the mil, each daughter was to acquire, on attaining 
majority, an absolute interest in one-half of the trust estate 
subject to the aunt’s life-rent. If either sister died in minority 
leaving issue which attained the age of 21 years or married (if 
a female), such issue was to take the parent’s prospective share. 
Failing issue, the prospective share of the predeceased was to 
go to the surviving sister. During minority the daughters had 
no absolute right to any part of the income, and the trustees had 
discretion to apply the whole or part of the prospective share of 
each sister to her maintenance and education. In addition to 
the insurance money, the estate consisted of heritable property 
and the wine merchant’s business of the testator. The trustees, 
acting in the exercise of an express power to that effect, carried 
on the business. The entire net profits were paid over annually 
to or on behalf of the minor daughters. 

(1) See Aihin v. MaedonaWs TfusteeSf 3 Tax Cases 306. 

(2) Commissi oilers of Inland Eevenm y, I^ord JLmxilion, of DaUeU, 10 Tax 
Oases 406* 
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Held, that the business was that of the trustees and not 
that of the beneficiaries. 

“ The real reason why business has not been liandctl over by the 
trustees to the Misses Shiels was not any technical difficulty in the way of 
obtaining a discharge from minors unpromded with a guardian but the 
much more formidable difficulty that the trustees could jiot have denud- 
ed in favour of minor beneficiaries without committing a breach of trust. 
... . Such a trustee could not have been regarded either as a simple 
trustee who was bound to denude in their favour when called npon.”i 

Income — Whether belonging to trustee or beneficiary — 

In Baker v. Sir Martin Arclier-Shee? Lady Areher-Shee’s 
father, who was a foreigner, had directed by his will that his estate 
should he held in trust and that the trustees should apply the whole 
of his income to the daughter’s use. Th trust fund consisted of 
American securities, and the trustees were in America where 
the income was realised. From time to time the trustees placed 
sums of money to the credit of Lady Archer-Shee in an American 
Bank, after retaining sums necessary to pay income-tax, etc., in 
America. The trustees had power to change the investments at 
their discretion. The question was whether the assessment 
should be made only on the amount remitted to the United King- 
dom or whether the whole of the amount placed to the credit of 
Lady Shee in America could be taxed. It was contended that the 
lady was entitled only to the interest from the estate, and that this 
interest was not a “ foreign possession ”, and that ‘the owners 
of the securities, vib., the trustees, were non-residents, and that 
therefore only the amounts actually brought into the United 
Kingdom by the lady could be taxed. 

Rowlatt, J., while conceding that what the lady had was 
not a right to specific property but only the right in equity to 
compel the trustee to discharge his trust properly, held 
that the trustees should he dropped out for the pur- 
pose of determining liability to income-tax, and that, since, had 
the trustees been in England, they would have been assessed, 
the beneficiary should be assessed in the absence of the trus- 
tees who were outside the United Kingdom. His reading of 
the decision of the House of Lords in Williams v. Singer^ was 
that in that case the benefi-ciary being abroad herself her interest 
was from a foreign source aad as she was herself not taxable 
her trustees were also not taxable, and that if the beneficiary 

(1) per Lorel Mmingtan iii Ffi MMa’s 'i 6 Tax Oases 583- 

(2) 11 Tax 749, V 
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had been in England she would have been liable to tax on those 
stocks and shares on which it was held the trustees were not liable. 

The Court of Appeal reversed Eowlatt, J’s decision on 
the ground that what the beneficiary received was not the divi- 
dends in specie but the balance after the trustees had carried out 
their trust and defi'ayed expenses and the sums paid were “no 
longer clothed in the form in which it was originally received, hav- 
ing no trace of its ancestry” {per M. B. Hanworth) . They followed 
Sudeley v. Attorney-OemraV and emphasised the fact that Lady 
Archer-Shee had only an equitable right and not a specific right 
in the income. 

The House of Lords reversed the decision of the Court of 
Appeal by a majority of three to two. Lord Sumner considered 
that the stocks, etc., belonged only to the trust and not to 
the beneficiary who had only an equitable right. Lord Blanes- 
burgh agreed with him and emphasised the fact that the assessee 
was sole beneficiary only by accident and that at one time her 
mother was also a beneficiary. Incidentally he approved of the 
ruling in Murray v. Commissioners of Inland Revenue.^ Lords 
Atkinson, Wrenbury and Carson, on the other hand, held that 
on the facts of the case the administration of the estate had been 
concluded, that Lady Archer-Shee ’s interest had become vested 
in her and that the trustees were only her agents. The majority’s 
decision results in the overruling of the Scottish Court’s decision 
in Murray’s case referred to above. 

Who should be taxed — Beneficiary or trustee — 

The arguments in support of the view that it is the benefi- 
ciaries alone that are to be taxed under the Indian law are as 
below. Though sections 40 and 41 are only ‘machinery’ sections 
and not charging ones, they make it clear that the person in res- 
pect of whose income the tax is payable is the beneficiary, though 
the tax is collected from the person managing, i.e-, guardian, 
trustee, agent, Court of Wards, Administrator-General, ‘Official 
Trustee or Eeeeiver or Manager. The trustee himself is not 
taxed, although the income-yielding property is vested in him. 
In ascertaining the ‘total income’ of a person under section 3, 
you cannot add to his own income otherwise than as trustee the 
income received by him as trustee. The beneficiary is obviously 
the unit for the purpose of taxation, and it is the total income of 
the beneficiary which is liable to assessment. Special provision 
is made in the Act for an undivided Hindu family which is treated 

' ^ (1) (1897) A.O, 11. — r— 

(2) 11 Tax Oases 138. 

I— 100 
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by virtue of section 2 (9) as a unit, and iliis ])rovi;sion cannot be 
extended by analogy to cover a trust created for the Ijcueiit of 
more than one person. Nor can the beneliciaries be considered 
to be an “association of individuals.” Various anomalies and 
difficulties similarly follow if it is held that the ])erson sought to 
be taxed by the Act is the trustee and not the beneficiary. There 
is no provision in the Act for grouping a numl)er of trustees as 
a unit, as in the case of a “firm” or “Hindu undivided family.” 

Nor can the trustees be considered an “association of individuals.” 
Therefore, when there are more than one trustee, they must be 
dealt with separately. Is the income of the trust fund to be 
added to the private income of each trustee in order to ascertain 
his total income? That would lead to the trust income being 
made liable as many times as there are trustees, for, timstees 
hold in joint tenancy and not tenancy in common. Section 40 says 
that tax is levied upon a trustee to the same amount as it would 
be leviable from the beneficiary if of full age, etc. The amount 
taxed, therefore, is not what the trustee gets, but what the bene- 
ficiarj^ would have got. In other words, it is the beneficial interest 
which is taxed. Take, again, the ease of a i^erson who is a trus- 
tee of several separate trusts. Are the incomes of the different 
trust funds to be added to the trustee’s ovm income to arrive at 
his total income? That may lead to a much higher rate being 
levied than the diffei'ent trusts would respectively warrant. If 
the trustees be taxed as owners, and the beneficiaries receive their 
share of the income from the trustees, there is no provision in the 
Act exempting the beneficiaries from taxation in respect of such 
shares. ^ 

It will be seen that most of these arguments rest upon the 
absence of a provision in the Act for taxing the trustee qua trus- 
tee, i,e., as a distinct person from him as an individual. But it 
is submitted that such express provision is not necessary. The 
trustee qua trustee is a different ‘person’ from the trustee in his. 
private capacity, aiid he can and must be treated as two separate 
individuals within the meaning of section 3. Also if there are 
several trustees there is no reason why in certain circumstances 
they should not constitute an “association of individuals” under 
section 3. Moreover the line of reasoning, which seeks to tax 
beneficiaries only (and which, of course, has been stated in its 
extreme form), skates over certain difficulties. If the trustee is 
accumulating income for the contingent benefit of somebody else, 
it would clearly be impossible to tax the beneficiary, inasmuch as 
the benefit to him is only contingent. . Npr would there be any 
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double taxation because the benefleiary, who does not receive any- 
thing, cannot be taxed. Also, in the ease of a business carried on 
for the benefit of creditors, etc., it is clearly proper to tax the 
, trustees who are really conducting the business. See Williams 
V Singer cited supra and Fry \\ SMel’s Trustees^ and the cases 
set out under section 3. 

In this respect, viz., whether tax should be levied on the 
trustee or on the beneficiary, and how far the liability of one 
depends on that of the other, there is no material difference be- 
tween the provisions of the United Kingdom Income-tax law and 
those of the Indian Income-tax law. In either country the Income- 
tax Act provides expressly for the taxation of the trustee as such, 
as a distinct person from him as an individual; and it is submitted 
that the genei'a! principles underlying the decisions and the dicta 
in the United Kingdom cases will apply to India also. Due re- 
gard should, of course, be paid to the differences between the 
English law and the Indian law governing trusts, the vesting of 
estate in legatees, etc. It must depend on the nature of each 
trust and the facts of each ease whether the trustee or the bene- 
ficiary should be taxed. 

Trustee — Correcting mistakes — 

Under a mil, several annuities were directed to be given 
free of deduction. The trustees had paid the annuities for some 
years without deducting income-tax. It was held that the annui- 
ties were not free of income-tax, and that the trustees were enti- 
tled to deduct the income-tax they had paid out of residue from 
future pa3nEnents of annuities on the ground that the Court will 
always when possible, allow the correction of errors of account 
as between trustees and their cestui que trust. The rule that a 
man cannot recover moneys paid under a mistake in law does not 
apply to cases of this kind. See In re Musgrave; Machell v. 
Parry.- In India such annuities cannot be taxed at source — see 
notes under sections 7 and 12 ; but the main principle of this deci- 
sion, regarding the right of a trustee to correct past mistakes on 
account of income-tax, will presumably apply in India also. 

Agent of non-resident — ^Liability personal — 

The liability of an agent of a non-resident to pay tax is 
personal. See Plunkett v. Narayan Parasuram.^. That case 
though decided under the 1886 Act, is still applicable. The only 

(1) 6 Tax Cases 583. 

(2) (1916) 2 Oh. 417. 

(3) 1 I.T.C. 1. 
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change since made in the law is that the agent should be served 
with a notice (see section 43) and given an opportunity to show 
cause wiiy he should not be treated as an agent. The fact that 
the liability of the agent is personal does not affect the right of 
the agent to recoup himself from his principal. All that the per- 
sonal liability means is that the Crowui does not look beyond the 
agent for the recovery of tax. The agent is indemnified under 
section 65 of the Act. 


4 1. In the case of income, profits or g’ains charge- 
^ , able under this Act which are received bv 

Courts of wards, etc. , . 

the Courts of Wards, the i\dministrators- 
General, the Official Trustees or b_v any receiver or 
manager (including any person whatever his designation 
who in fact manag'es property on behalf of another) ap- 
pointed by or under any order of a Court, the tax shall be 
levied upon and recoverable from such Court of Wards, 
Administrator-General, Official Trustee, receiver or 
manager in the like manner and to the same amounts as it 


would be leviable upon and recoverable from any person 
on whose behalf such income, profits or gains are receiv- 
ed, and all the provisions of this Act shall apply 
accordingly. 

History— 

TMs section is the same as section 32 of the 1918 Act ex- 
cept for the addition of the wmrds ‘profits and gains’ and corre- 
sponds to sections 22 and 23 of the 1886 Act. 

Indemnity— 

The persons mentioned under this section have the benefit 
of the indemnity in section 65. Section 23 of the 1886 Act speci- 
fically authorised such persons to retain the tax and such pro- 
vision has been omitted in the later Acts. 

Nature of liability — 

This section merely authorises the collection of taxes 
through Receivers, etc., and does hot fully answer the question of 
the Receiver’s liability in ease he distributes the assets without 
paying income-tax or some other (debt due to the Crown. The 
answer to that question depehds = oa how far the Crown has any 
priority of claim ia Anch oases in India- In this connection, see 
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notes under section 46. What section 41 does is to render liqui- 
dators, etc., liable to tax for and on behalf of the persons who 
are beneficial owners. That is to say, if there was an antecedent 
claim from the Crown for income-tax which arose before the liqui- 
dation, and the liquidator paid away the assets without retaining 
the debt due to the Crown, his liability would depend upon the 
view taken as to the applicability in India of the English doctrine 
of priority of Crown debts; but if the claim for the tax arose 
during the liquidation then the liquidator would in any view be 
personally liable if he paid away the assets without retaining the 
tax. 

Limit of liability — 

The extent to which guardians, etc., under section 40 and 
Receivers and others under this, section are liable is presumably 
limited to the assets that come into their hands. It would be ob- 
viously inequitable to hold a Receiver personally responsible for 
anything more than what he actually received. At the same time, 
it is evidently the duty of a Receiver not to pay away all the 
assets when he is in a position to know that the estate is liable to 
pay tax. If he so pays away the assets he would evidently be per- 
sonally liable for the tax, and could not restrict his liability to the 
balance of the assets in his hands. 

4 2:. (l) In the case of any person residing out of 

, British India, all profits or gains accruing' 

or arising to such person, whether direct- 
ly or indirectly, through or from any business connection 
or property in British India, shall be deemed to be income 
accruing or arising within British India, and shall be 
chargeable to income-tax in the name of the agent of any 
such person, and such agent shall be deemed to be, for all 
the purposes of this Act, the assessee in respect of such 
income-tax : 

Provided that any arrears of tax may be recovered also 
in accordance with the provisions of this Act from any 
assets of the non-resident person which are, or may at 
any time come, within British India. 

(2) Where a person not resident in British India, and 
not beinga British subject or a firm or company consti- 
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luted within His Majesy’s dominions or a branch 
thereof, carries on business with a {oerson resident in 
British India, and it appears to the Income-tax Officer or 
the AssistantCommissioner, as the case maybe, that owing- 
to the close connection between the resident and the non- 
resident person and to the substantial control exercised 
by the non-resident over the resident, the course of busi- 
ness between those persons is so arranged, that the 
business done by the resident in pursuance of his connec- 
tion with the non-resident produces to the resident either -a,- 
no profits or less than the ordinary profits which might 
be expected to arise in that business, the profits derived 
therefrom or which may reasonably be deemed to have 
been derived therefrom, shall be chargeable to income-tax 
in the name of the resident person who shall be deemed 
to be, for all the purposes of this Act, the assessee in 
respect of such income-tax. 

(3) Where any profits or gains have accrued or 
arisen to any person directly or indirectly from the sale 
in British India by him or by any agency or branch on 
his behalf of any merchandise exported to British India ~ 
by him or any agency or branch on his behalf from any 
place outside British India, the profits or gains shall be 
deemed to have accrued and arisen and to have been 
received in British India, and no allowance shall be made 
under sub-section (2) of section 10 in respect of any 
buying or other commission whatsoever not actually paid, 
or of any other amounts not actually spent, for the pur- 
pose of earning such profits or gains. 

, EuleSS. In any easa in which the Income-tax Officer is 
of opinion that the actual amount of the income, profits or gains 
accruing or arising to any person residing out of British India 
■whethei ctthectlyvor in^reotly thrash, w, ft any business con- 
nection in 
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such income, profits or gains for the purposes of assessment to 
income-tax maj?^ be calculated on such percentage of the turnover 
so accruing or arising as the Income-tax Officer may Consider to 
be reasonable, or on an amount which bears the same proportion 
to the total profits of the business of such person (such profits 
being computed in accordance vith the provisions of the Indian 
Income-tax Act) as the receipts so accruing or arising bear to 
the total receipts of the business, or in such other manner as the 
Income-tax Officer may deem suitable. 

Rule 34. The profits derived from any business carried 
on in the manner referred to in section 42 (2) of the Act may be 
determined for the purposes of assessment to income-tax accord- 
ing to the preceding rule. 

History — 

The first two sub-sections of this section were first intro- 
duced in the 1918 Act, and were probably influenced by the altera- 
tions in the English law in 1915. The only change made in 1922 
was the addition of the words ‘or property’ after the words ‘busi- 
ness connection’ in section 42 (1). In 1928, sub-section (3) was 
added- This sub-section gets over the dictum of the Eangoon 
High Court in Steel Brothers’ case^ that in computing profits in 
such cases a notional commission should be deducted. 

Meaning- of words — 

Residing. — As to what constitutes ‘residence’ see notes 
under section 4 (2). 

Accruing or arising. — As to the meaning of these words 
see notes under section 4 (1). While the general tendency of the 
Act is to use the wmrds ‘accrue and arise’ with reference to the 
origin of the income, this section clearly uses the words with re- 
ference to the idea of receivability. Since the first sub-section 
deems the income, profits, etc., in question to accrue or arise in 
British India, the income ex hgpothesi accrues or arises outside 
British India. The origin of the income being, according to the 
sub-section, business connection or property in British India, ac- 
cruing outside British India can only mean being receivable out- 
side British India. 

Directly or indirectly, through or from. — These words have 
no special significance, and have been put in so as to cast the net 
as wade as possible. 

Business connection: — See decisions set out below. 

• Property in this section is arguably not used in the same 
sense as in section 9, but in its wide sense of including other 

(1) 2 I.T.C. 119. 


800 THE INCOME-TAX ACT. [g.42 


soitrces of income as well. See notes under seel ion 4(3) (i) as to 
the meaning of this word. But it has been suggest ( m 1 in tlie Hong- 
kong Trust Co.’s case^ by the Bombay High Court that the word 
is used here in the restricted sense of section 0. The only prac- 
tical difference following from either const iiua ion i.s the inelu- 
sion, in the one case, of income from ‘other sources’, e.g., royal- 
ties, interest on Bank deposits or other loan.s, annnitie.s other than 
by employers ; every other source of income is automatically pro- 
vided for even in the restricted construction because .the tax is 
deducted at source in respect of income from Salaries, Securities 
and also from dividends. As regards professional earnings, cases 
of non-residents earning professional income in British India, 
though conceivable, are not very common. 

. Agent. — It will be seen from section 43 that the agent of a 
non-resident will include persons treated as such by the Income- 
tax Officer. 

Hot being a British Subject or a firm or company, etc.— 
The object of this provision is not clear. The manipulation of 
business so as to produce no profits or less than the ordinary 
profits is as possible in the case of non-residents who are British 
subjects or firms or companies constituted within the British 
Empire as in the case of other non-residents or firms or compa- 
nies. The provision has evidently been bodily copied out from 
the corresponding provision in the English Income-tax law. 

British subject. — Under section 2 (a) of the Indian Naturali- 
sation Act, ‘British subject’ means a British subject as defined 
under section 23 of the British Nationality and Status of Aliens 
Act, 1914. The latter definition is as belmv: 

“ A person who is a natural born British subject, or a person to 
whom a certificate of naturalisation has been granted, or a person who 
has become a subject of His Majesty by reason of any annexation of 
territory.” 


Should agent be in receipt of profits— 

It will be seen that, while sections 40 and 41 require the 
trustee, agent or receiver to be in receipt of the profits, section 42 
does not require the agent to be in actual receipt of the profits. 
Section 42 (1) seeks to catch profits that accrue or arise outside 
British India from a business connection in British India and are 
normally received outside British India ; ex hypothesi the agent in 
British India could not be in receipt of the profits. Similarly 
section, 42 (2) . seeks to catch profits that actually accrue or .arise 
—hut: are, not necessarily receiyed-^^ India, but are 
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concealed by tbe manipulation of transactions between the non- 
resident principal and tlie resident agent. In such cases the profits 
are more likely to be received by the non-resident principal abroad 
than by the resident dummy agent in British India. That is why 
the sub-section does not require the agent to be in actual receipt 
of the profits. In either case, ix., under sub-section (1) as well 
as sub-section (2) of section 42, the agent would have to recoup 
himself somehow from the monies in his hand belonging to his 
non-resident principal. But in cases falling under section 42 (1), 
the Income-tax Officer may recover the tax direct from the assets, 
in British India, of the non-resident principal. In cases falling 
under section 42 (2), the agent is really a creature of the non- 
resident, and no special provision is necessary to enable 
him to recover the tax from his principal. 

His Majesty’s Dominions— 

There is no general definition of “ His Majesty’s Domi- 
nions” and the special definition that has been given, for instance 
in the Government Trading Taxation Act, will evidently not apply 
outside that Act. From the definitions given in the General 
Clauses Act of the expressions ‘India’ and ‘British India’ it would 
seem that ‘His Majesty’s Dominions’ as used in this section do 
not include Indian States. 

Rules 33 and 34. Buie 33 is necessary because the actual 
records of profits received by non-residents through trading in 
this country are, generally speaking, not available^ and there must 
be some arbitrary method by which such profits can be ascertain- 
ed- Similarly, Rule 34 is necessary because ex hypothesi in eases 
in which as the result of artificial manipulation the true profits 
have been obscured, it is possible to ascertain the profits only by 
some arbitrary method. 

Non-residents — ^Income other than from business — 

Under section 4 (1) tax is payable in respect of all income, 
profits or gains accruing or arising in British India or deemed 
under the provisions of the Act to accrue or arise or to be receiv- 
ed in British India whether the recipient resides in British India 
or not. There is little difficulty regarding income arising in Bri- 
tish India and receivable by non-residents under the heads “sala- 
ries,” “interest on securities,” “property,” “professional earn- 
ings”, or “other sources”. In cases of income from “interest 
on securities” and “salp,ries”, income-tax is deducted at the 
source, and in the case of income under the other heads a non- 
resident is usually represented by an agent [section 42 (1)]. No 
I— 101 
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difficulty has been experienced in determining wlietlier income 
under any of those heads is taxable, ihicimir-fax Manual, para. 

83.) 

Non-residents— Income arising from business in India— 

There is no precise definition in the Act which can be used 
as a test for determining in every particular instance whether a 
non-resident is or is not carrying on business in British India 
and how the amount of taxable profits is to be arrived at. Section 
42 of the Act contains special provisions regarding non-residents, 
and rules 33 to 35 prescribe the manner in whieli and the proce- 
dure by which the income, profits and gains may arrived at in 
the case of non-residents. Instances are given below of the 
method to be adopted in dealing with typical eases : ' 

(1) Indian branches of non-resident firms are liable to 
assessment under the Act. In order to secure an accurate assess- 
ment in such cases, sections 22 (4) and 37 enable an Income-tax 
Officer to require the production of the balance sheet and profit 
and loss account of the firm as a whole, in addition to that of the 
Indian branch, and also to require the submission of a detailed 
statement of all the profits credited to the personal account of the 
head office on account of transactions carried out on its behalf. 

In some instances, however, the form adopted for the accounts and 
balance sheets of the head office or the Indian branch does not 
enable the share of profits properly due to the Indian branch to 
be accurately gauged, while there are certain firms which keep 
no accounts at all either at their head office abroad or at their 
branch offices in India. Buie 33 gives Income-tax Officers wide -f 
powers to determine how the profits of the Indian branch shall ’ 
in these circumstances be calculated, and enables them to fix as 
the income of the Indian branch for assessment purposes either 
a percentage of the turnover of the business done by the branch 
or, where this procedure proves unsuitable, an amount which 
bears the same proportion to the total profits of the business as 
the Indian receipts bear to the total receipts of the business, or, 
where neither of the above methods proves suitable, any other 
more reliable method of calculation. In the case of shipping com- 
panies in particular, the most suitable method of assessing the 
Indian branch is usually tq calculate tax on the same proportion 
of the total profits of the company as the Indian receipts of the 
company (meaning thereby the sums received either in India or b 
elsewhere, on account of goods ^8hipped or passengers carried from 
India) bear tp its total reeeipts.^^ In the special ease of the Indian 
branch^;®! aom^^d^t inshran^ -eompaa (life, marine fire 


accident, burglary, fidelity, guarantee, etc.), it will probably be 
found both feasible and equitable to adopt the provisions of 
rule 35 and assess these branches on the proportion of the total 
profits of the companies corresponding to the proportion which 
their Indian premium income bears to their total premium income. 

(2) Indian firms allied to non-resident firms of which they 
are not, technically, either branches or agencies often succeeded 
in the past in escaping their proper taxation by a manipulation 
of accounts with the parent non-resident companies. To cite 
an example, a foreign firm dealing in aniline dyes was registered 
as a separate limited liability company in India with a capital of 
Es. 20,000. The shares were never placed on the market in India, 
but, with the exception of small holdings by managers in India, 
were all held abroad. The registered capital wa.s nominal in com- 
parison with the value of the stock-in-trade, and the parent com- 
pany abroad sold to the subsidiary Indian company at a price 
leaving a margin just sufficient to cover the expenses of the subsi- 
diary company, or causing an actual loss to be shown. Section 42 
(2) of the Act is designed to prevent a subsidiary Indian firm or 
company from benefiting by such a manipulation, aud enables an 
Income-tax Officer to assess it on the profits which may reason- 
ably be deemed to have been derived from its Indian business, 
while, where any difficulty is experienced in arriving at a basis 
for assessment, assessment on a percentage of turnover, or other 
suitable method can be adopted under rule 34. It is to be noted 
that the provisions of section 42 (2) are not applicable where the 
parent non-resident firm or company is constituted within the 
British Empire and that the liability to assessment is placed on 
the subsidiary Indian firm as a principal and not as an agent. 

(3) Indian agents of non-resident firms of which they are 
not technically either branches or subsidiary firms are liable for 
the payment, on account of their principals, of the tax on their 
principals’ Indian profits under the provisions of section 42 (1) 
and 43 of the Act. It will be observed that these provisions permit 
the levy of the tax on a non-resident’s business not only where he 
has established a regular agency in India but also where he con- 
ducts his business regularly through a particular agent or casually 
through various agents. In this ease, it is not necessary that 
anything of the nature of a regular agency should exist in order 
to make the profits of a non-resident chargeable in the name of an 
agent. They are so chargeable even when the only connection 
between the non-resident and the person acting as his agent is 
that that person is ordinarily and regularly employed as an agent 
by the non-resident. The Government of India do not, however, 
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desire that in practice the liability to assessment should be en- 
forced except where something definitely of the nature of an 
agency exists, and in particular no attempt should be made to 
tax the profits of a consignment Imsiness^ pure and simple, merely 
because the non-resident consignor habitualh" uses a particular 
resident as his agent. 

In all eases, it will be a question of fact whether the con- 
nection between the non-resident and the resident is such that an 
agency can be held to exist. It is doubtful whethm* it is practicable 
to formulate, for the guidance of Income-tax Officers, any more 
definite principles than those stated above; but the following ex- 
amples may serve to indicate the lines on which decisions should 
be reached: — 

(a) B, a distiller in Glasgow, has agreed to sell to no one 
in India except A, his agent, provided that A gives B all or an 
agreed proportion of his trade. A purchases from B and sells 
to the trade at his own rates, and all bad debts are A’s. No 
attempt should be made to tax B on his profits. His position, 
in spite of his supplementary agreement with A, is merely that 
of a seller to an Indian consignee who takes the risks or profits 
of the trade in India. 


(b) A, an Indian resident and a large supplier of mill 
stores, has a monopoly for the sale in India of the belting of a 
iron-resident B. A is paid commission by B on all orders he 
sends either for his own stock or risk or in e.xeeution of orders 
obtained. He does not confine his purchases of belting to B. He 
stands all loss from bad debts and fixes the prices to be asked -f, 
for the goods. Here, again, the position of B is merely that of a * 
seller to an Indian consignee, and no attempt should be made to 
tax B’s profits. 


(c) A is the Indian agent for hardware and sundries of 
B, a British manufacturer. A receives salary and commission 
from B, and bad debts fall on B. Here, there is a regular agency, 
and B ’s Indian profits should be taxed through A. 

(d) A is the Indian agent for B, a firm in an Indian State, 
who consig-ns goods for sale in Bombay or China through A. 
The business is purely a consignment business, and B’s profits 
on his Indian trade should not be taxed. 

In all these cases, A’s remuneration or profits as agent 
hTe liable to the tax. 

for non-r^idefif; fQ goods 

are consigned h&m hem dealt with in (3) above, 
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and no attempt should be made to tax the profits of a non-resident 
through the agent on this class of business. 

Attention is invited to the ruling of the Madras High Court 
(Case of Bhanjee Ramjee £ Go.y in which it has been held that 
a person who is not a resident in British India but to whom income 
arises or accrues through business connections in British India is 
assessable to income-tax under sections 4 and 42 (1) of the Act, 
whether he is a British subject or a foreigner, and that the provi- 
sion in the latter section that such income shall be taxable in the 
name of the agent of any such person does not mean that it is 
not chai’geable unless assessed in the name of an agent. The 
non-resident can himself be assessed under section 42 (1) if he 
happens to come into British India. All that the latter part of 
the sub-section does is to provide machinery by which the tax can 
be levied when the non-resident himself cannot be got at. 

If it is desired to assess a non-resident who has no resident 
agent through whom such assessment can be made, and whose 
entire income also cannot be taxed at source or indirectly, a notice 
under section 22 (2) should be served upon him as early as possi- 
ble in the year by registered post (acknowledgment due) allowing 
plenty of time for the return to be made. If be then fails to make 
a return, or to comply with subsequent notices calling for the 
production of accounts, etc. (in which also ample time should be 
allowed for compliance), an assessment may be made under 
section 23 (4). When serving such notices on a non-resident, he 
should be invited in a covering letter to appoint an agent to 
represent him for income-tax purposes in India. 

A person whom the Income-tax Officer has decided, after 
due notice and hearing under section 43, to treat as the agent 
of a non-resident, is not entitled to appeal to the Assistant Com- 
missioner against the Income-tax Officer’s order until an 
assessment has .been made. But it is open to such person to 
petition to the Commissioner of Income-tax against the Income-tax 
Officer’s order before an assessment is made; and Commissioners 
of Income-tax are authorised to dispose of such petitions under 
section 33 of the Act. 

See also paragraph 87=^ as to the time within which arrears 
of tax due from a non-resident may be recovered. {Income-tax 
Manual, para. 84.) 

Depreciation — Foreign Shipping — 

The following instructions should be followed in regard to 
the treatment of depreciation in assessing shipping companies the 

(2) Cited under Seetion 46? ^ ^ 


806 


THE INCOME-TAX ACT. 


[S.42 


whole of whose profits or gains neither accrue nor arise nor are 
received in India: — 

If a company furnishes annual accounts for the whole of 
its business, Indian and foreign, the second method provided by 
Rule 33 should be applied. Depreciation has only to be considered 
in calculating the world-profits. These are to be calculated 
according to the Indian Income-tax xAet. Profits calculated 
according to the United Kingdom Act will, therefore, require 
certain adjustments. Deductions permitted in the United King- 
dom but not permitted in India vfill have to be added back and 
deductions permissible in India but not peiniissible in the United 
Kingdom will have to be alloAved. If any company however 
prefers to claim the depreciation allowed by the United Kingdom 
Income-tax authorities, the Commissioners of Income-tax may 
adopt that figure. Otherwise depreciation will have to be calculat- 
ed according to the Indian rules. What follows applies to the 
calculation of depreciation according to the Indian rules. For 
this purpose, a complete depreciation record has to be maintained 
for the entire fleet. Depreciation begins to run from the first year 
in Avhich the Company is “assessed” in India, that is, the first 
year in Avhich its profits (or loss) were determined for the purpose 
of deciding whether it w'as liable to Indian Income-tax. Unab- 
sorbed depreciation, i.e., any balance of depreciation which 
cannot be allowed in any year owing to the profits not sufficing 
to cover the full amount permissible under the Indian rules will 
be carried forward and allowed as far as possible in calculating 
the world-profits according to the Indian method in the following 
year and if necessary in subsequent years. What has been said 
above about depreciation applies equally to obsolescence. 


The proportion j[ 2 dian_rece[pts_ jg applied to the world-profits 

total receipts 

calculated according to the Indian method (if there are any such 
profits) and the result is the Indian income liable to tax. No 
further deduction is permissible from the amount thus arrived at 
on account of depreciation (unabsorbed or otherwise) or anything 
else. The due proportion of all allowances permissible is 
automatically set off against the Indian profits by the above 
method. 

This method is equally applicable whether a Company 
works out the profits for each voyage or follows any other method 
of accounting provided that it prepares complete annual accounts 
for the whole business, Indian and foreign, and furnishes the 
accounts of gross receipts, Ijuffian and foreign. 
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Some lines do not furnish complete annual accounts for 
their world business. They keep separate complete annual ac- 
counts for their Indian trade-^that is, for all “round voyages” 
to and from Indian ports. The proper course is then to apply the 
method just described treating the profits of the Indian trade 
and the gross receipts of the Indian trade as though they were 
the “world-profits ” and the “world receipts” respectively. In 
fact the business other than the Indian trade is ignored. 

A difficulty sometimes arises in such cases owing to the fact 
that the ships employed in the Indian trade are constantly being 
changed. Unless United Kingdom depreciation is accepted as 
indicated above a depreciation record will have to be kept for 
every ship employed at any time in the Indian trade. Deprecia- 
tion must be allowed on each ship employed in the Indian trade 
in a given year and the allowance must be a proportion of the 
annual rate calculated with reference to the number of days spent 
in the Indian trade whether at sea or in harbour. Any unab- 
sorbed depreciation in any year must be distributed among the 
ships in the Indian trade in that year in proportion to the capital 
cost of each, and the unabsorbed depreciation thus allotted to any 
ship can only be allowed in any subsequent year against the 
same ship. 

The allowance should cease: — 

(a) on ships included in the fleet in the first year in 
which the Company becomes liable to assessment in India (irres- 
pective of whether it was actually found to have a taxable income 
in that year or not), after the twentieth year beginning with that 
year. 

(5) on ships subsequently added to the Company’s flieet, 
after they have been borne on the fleet for 20 years. 

In both cases the period may be extended proportionately 
where the United Kingdom depreciation is allowed in calculating 
the “profits of the Indian trade” which take the place as already 
explained of the “world-profits” in ease (1). 

Obsolescence cannot be allowed in these cases. {Income- 
tax Manual, para. 84- A.) 

When assessing British Shipping Companies, the Income- 
tax Officers should accept a certificate granted by the Chief 
Inspector of Taxes in the United Kingdom stating (1) the ratio 
of the profits of any accounting period as computed for the 
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purposes of tlie United Kingdom income-tax to the gross earnings 
of the Company’s whole fleet, or (2) the fact that there were no 
such profits. The expression ‘gross earnings, of the Company’s 
Arhole fleet’ means the total receipts of the Shipping Company, 
excepting only receipts from non-trading sources, such as income 
from investments. The following instructions should be observed 
where British Shipping Companies correspond direct with Income- 
tax Officers and not through an Agent in British India : - 

(1) Where a British Shipping Company which corresponds 
direct with an Income-tax Officer, is unable to furnish its return 
of income by the prescribed date, it will obtain an extension of time 
from the Income-tax Officer; but every effort should be made to 
file the return as early as possible. 

(2) The Income-tax Officer will make the assessment as 
soon as possible after receiving the return, and in any case within 
one month. 

(3) The notice of demand will be issued on the shipping 
company’s agent in accordance with the provisions of the Income- 
tax Act, and a copy of the assessment order will be sent to the 
company direct. The company will arrange with its agent for 
the despatch to it of the notice of demand. 

(4) Provided that the notice of demand can be issued on 
or before January 15th, the period allowed for payment will be 
sixty days. If the demand is made after January 15th, the period 
will be shorter. 

(5) For the purpose of sub-section (2) of section 30 of the 
Indian Income-tax Act, 1922, the Assistant Commissioner will 
regard it as a proper extension of time to allow the shipping 
company to file an appeal up to the date on which a reply could be 
received from England if that reply were despatched by the mail 
in the week following that in which the notice of demand and the 
copy of the assessment order reached, or could be presumed to 
have reached, the company. 

(6) The demand must be met within due date unless the 
Income-tax Officer agrees to give the agent further time for pay- 
ment. But in any case the demand must be paid before the end of 
the financial year. If a demand has been paid before the decision 
of an appeal where one has been filed and the appeal results in a 
reduction of the as sesssment, a refund' will promptly be granted 
in the ordinary course, {Income- tax Manmh para. 85.) 



809 


S. 42] ACT XI OF 1922. 

Non-resident — Business connection — When taxable— Whether section 
42 (1) machinery section — 

In Board of Revenue v. Madras Export Company^ a firm 
which had its headquarters in Paris purchased ^hides and skins in 
British India on the orders of constituents in various parts of 
Piurope and America. The profit of the firm consisted of the 
commission received on the sales. The skins were bought in 
British India for the firm by an agency called The Madras Export 
Company, which was resident in Madras. This company bought 
the material at the lowest prices possible, subject, however, 'to a 
jnaximum fixed by the firm in Paris. The materials were shipped 
in the raw state as purchased. The Madras Export Company 
made no profits on the sales of the skins, and no part of the profits 
of the firm in Paris vrere remitted to Madras. The Madras Export 
Company received from the Paris firm the necessary funds for 
purchases from time to time. Held, by the Madras High Court, 
that the Madras Export Company was not assessable, section 33 
(1) of the Income-tax Act, 1918 (section 42 (1) of the present 
Act) being a machinery section only and not a charging section. 
But this decision has not been followed by other High Courts, 
see Rogers Pyatt Shellac e&se and Steel Brothers case cited Mi/ra. 

The Eogers Pyatt Shellac Company was incorporated in 
tile United States of America with its headquarters in the City 
of New York. The Company had a branch office in Calcutta to 
buy gum, shellac and other Indian products, and a factory at 
Wyndhamgunj in the United Provinces. No sales were conduct- 
ed in India by the Company; their transactions w^ere limited to 
the purchase of shellac and other goods, some of which were 
purchased on account of a Gramaphone Company -which paid the 
Company a fixed percentage on the purchase plus expense, while 
the balance was sold in the open market. Held, that the profits 
of the branch were taxable. 

Chatterjee, J. (with whom Ohotzner, J. concurred) con- 
sidered that “business connection” used in section 42 (1) meant 
the same as “business” and that the assessee who had a factory 
carried on “business” in British India, business according to the 
definition in section 2 (4) including manufacture and concerns in 
the nature of manufacture. He opined that no guidance could 
be had from the decision of the House of Lords in Smidth v. 


(1) 1 I.T.C. 194. 
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Greenwood^ since the section in the United Kingdom Acts [cor- 
responding to section 43 (1)] with reference to which that case 
was decided did not contain any words corresponding to the words 
"shall be deemed to be income accruing or arising within British 
India” which occur in section 42 (1) of the Indian Act. This 
point had been overlooked by the Madras High Court in Board of 
Revenue v. Madras Export Co? 

While observing that the scope of section 42 (1) extended 
the territorial limits of taxation beyond what had been recognised 
as proper limits both in England and, before 1918, in British 
India, Chatterjee, J., held that as section 42 (1) stood there was no 
escape from the conclusion that the profits in question were 
taxable. Mukherji, J., agreed as regards the difference bet- 
ween the United Kingdom law and the Indian law, and the 
consequent inapplicability of the decision in Smidth v. Greenwood?, 
which the Madras High Court followed in the Madras Expoft 
Company’s case.^ But he adopted a slightly different line of 
reasoning as regards "business connection”. He thought that 
income from business connection might either be a species of 
income'from business or income from "other sources”; and in 
either case it meant such part of the income as may be calculated 
to have been made as representing that part of the income of 
the non-resident 'which is attributable to the connection he has 
with a business in British India.® 

A company registered in England with its headquarters 
in London and admitted by the Crown to be a non-resident of 
British India, carried on business operations in Burma, especially 
in rice, timber and cotton. It exported the goods partly in 
their raw state and partly after subjecting them to some process 
of conversion in their mills. The company contended that none 
of the profits arising from the export of goods from Burma wKich 
were sold in England should be assessed to income-tax.. Held , — 

(i) following the Rogers Pyatt case^ and differing from the 
Madras Export Company’s cas^ that section 42 (1) is a charging 
section and not merely 'a machinery section ; 

(ii) following Commissioners of Taxation v. Kirk* that in 
determining whether any income arises or accrues in British India 
one must look not only at the last stage of the accrual but also take 
into consideration the previous stages; 

(3) Sogers Pyatt Shellac # Co. v. Secretary of State, 1 I.T.O. 363. 

(4) (1900) A.O. 688. 
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(Hi) that no distinction so far as liability to income-tax 
is concerned can be drawn between profits on produce which has 
undergone a process of conversion or ‘working up’ in British 
India and profits on produce purchased by the assessee in British 
India and exported in the same form as when purchased; 

{iv) that in calculating the net profits though due deduc- 
tions had been made by the Commissioner in respect of the cost 
of the Home establishment, this deduction was not sufficient; and 
that a further deduction should be made on account of the com- 
mission that would have been paid if the work at London had 
been done by a commission agent instead of by the Head Office; 
and 

(v) that profits arising on contracts of insurance entered 
into by the Head Office on rice cargoes consigned to it by the 
Rangoon branch did not accrue or arise from business connection 
with or in British India, inasmuch as the profits were not merely 
■^earned in England but the contracts were entered into in England.^ 

(vi) has become obsolete in view of sub-section (3) added 
f o this section by Act III of 1928. It is submitted, however, that, 
though it may conceivably be unfair to tax the non-resident in 
such cases on the whole of his profits, there was no authority 
under the Indian Income-tax Act, even before sub-section (3) was 
added to this section, justifying the deduction of a notional com- 
mission on the sales made by the Head Office in London. 
Obviously, the profits should be calculated under sections 10 and 
13 of the Act if possible, failing which the Income-tax Officer has 
no option except to calculate the profits under Rule 33. 

Non-residents — ^May be taxed direct — ^If accessible— 

“ It makes no diffei'ence with regard to this section [33 (1) of the 
1918 Act; corresponding to present section 42 (1)] whether the non- 
resident entitled to the income is a British subject or a foreigner; in 
either ease he is chargeable with the tax in British India. It has, however, 
been argued that because section 33 (1) not only provides that such pro- 
fits and gains shall be deemed to be income accruing or arising within 
British India, but goes on to provide that they “ shall be chargeable to 
income-tax in the name of the agent of any such person, and such 
agent shall be deemed to be the assessee in respect of such income-tax,” 
the profits and gains in question are not chargeable unless they are 
assessed to income-tax in the name of an agent of the non-resident. This 
construction is not supported by the proviso immediatety following : — 

“ Provided that any arrears of tax may be recovered also in accord- 
ance with the provisions of this Act from any assets of the non-resident 

(1) steel Brothers v. Commissioner of Inoo'tne-tax, Burma, 2 I.T.C. 119. 
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person, whicli are or may at any time come witliin British India,” which 
supports the construction that the profits or gains are chargeable if they 
can be got at in British India whether they are assessed in the name 
of an agent of the non-resident or not. This was expressly decided on 
the corresponding section of the English Act by Mathew and A. L. Smith, 
JJ., in TiscMer v. Aptliorpe'^ which was approved by the Court of 
Appeal ill Werle '& Co, v. Golqxilioiin^ and it was held that a non-resident, 
who had been himself assessed whilst in England had been properly as- 
sessed. All that the latter part of the section does is to provide machinery 
by which the tax can be levied where the non-resident cannot himself be 
got at. 

d ^ In the present case, the petitioner resides and has his principal 
place of business in the Cochin State in Mattancherri, which adjoins 
British Cochin and practically forms one town with it, and the petitioner 
not only does a large part of his business in British Cochin as stated in 
the reference, but also accepted notices and submitted the necessary re- 
turns to the Collector of Malabar, of which British Cochin forms a part 
for income-tax pui'poses. The reference states that Contracts for the 
supply of goods are entered into and signed at the offices of firms in 
British Cochin and the goods are delivered at the jetties of the purchas- 
ers :the sale proceeds are paid to the firm’s agent or other duly autho- 
rized servant in cash in British India or by cheques, which are cashed 
in Banks in British India” . 

. . . In these eireumstanees, it seems clear that these 

are profits and gains arising to the petitioner through or from his business 
connections in British India in respect of which he is assessable under 
the Act. ”3 

The decision in TiscMer v. AptJiorpe^ was indirectly ap- 
proved by the House of Lords in Whitney v. Commissioners of 
Inland Revenue^' where it wms said that the agency provisions 
in the English Acts (which correspond to the Indian provisions — 
but see p. 809 as regards the diiference) were mere aids to 
getting at the principal and enforcing his liability. In Maclaine 
V. EccotC the House of Lords held that the foreign principal would 
he liable even if the agent was not. 

Business connection — ^Meaning of — 

Per Wallace, J. in Bom^d of Revenue v. Madras Export GoJ^— 

'bSuch income is only chargeable when it is Hncome derived 

from business’ by force of section 5 (corresponding to present section 6). 
The phrase in section 5 is not 'Income derived from or through any business 
connection.’ At one stage .... the Q-overnment Pleader contended that 

(2) 2 Tax Gases 402. 

(Sy Chief Commissioner of Ineome4m v., JBhanjee Bamjee f Go., 1 I.T.C. 147. 

' (4) 10 Tax Oases 88, 

. (5) 10 Tax Gases 481. 
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siicli a phrase might be implied under siib-seetion (w) of section 5— ^ in- 
come derived from other sources but such a contention .... violently 
contravenes the principle . . . that taxation must be imposed by 

express words.” 

Fer Chatter jee, J . — ‘‘ If by the expression ‘ business connection, in 
section 33 (1) was meant something different from ‘ business Mn section 
5, then it would be going beyond the ‘ classes of income ' which alone 
according to section 5 are chargeable to income-tax. Section 6 of Act 
XI of 1922 uses the word ^ heads ’ instead of ‘ classes The former ex- 
pression seems to have been substituted to make it more coin.prehensive, 
we think the same thing w-as meant by the two expressions ^ business ’ 
and ^ business connection ^ and for this reason. Even if section 33 (1) 
be deemed the assessee in respect of the income-tax, unless the principal 
pany, the agent cannot be charged with income-tax, nor can the agent 
be deemed the assessee in respect of the income-tax, unless the principal 
is chargeable. The principal is chargeable with tax upon income from 
‘ business and unless the expression ^ business connection ’ in section 
33 (1) was used in the same sense as ‘ business ’ in section 5, the princi- 
ipal cannot be charged, and a fortiori the agent cannot be charged with 
the tax. The section accordingly even as a machinery section would be 
useless. The English Finance Act (No. 2) of 1915, section 31 (2) uses 
the words ‘ through or from any branch, factorship, agency, receivership 
or management, ’ and the comprehensive expression ‘ business connection ’ 
was probably used in the Indian Act to cover all those words. Then it 
is pointed out that the word ‘ property ’ in section 42 (1) (which was 
not in the previous Act VII of 1918) indicates that the section could 
not be a ^ machinery ^ section. It is contended that the profits of ^ pro- 
perty ’ in British India must accrue or arise in British India, and 
the fact that the profits of ‘ property ^ also shall, in some eases, be deemed 
to be profits accruing or arising in British India indicates that the sec- 
tion was merely intended to provide for the method in which the tax 
was to be realised. 

The word ‘ property ’ seems to have been taken from the English 
Act, though the expression does not appear to have been considered in 
the English cases cited above. It is possible to conceive of cases where 
a property may be situate in British India, and the profits thereof may 
accrue or arise out of British India. 

Per Mukerjiy J, — This brings us to the next question as to what 
is meant by ‘ business connection ’ ? By section 4 of the Act ^ income 
derived from business ’ is liable to tax. It has been argued that unless 
the income which is now sought to be charged amounts to income derived 
from business, it would not be chargeable under section 3 (1) j and that 
section 33 (1) by enacting that profits and gains accruing or arising direct- 
ly or indirectly through or from business connection with British India 
professes to make something chargeable which is not chargeable under 
section 3 read with section 5. The answer to this argument however is 

(1) Eoger.^ Pyatt Shellac ^ Co* v. Secretary of State, 1 I.T.C. 363, 
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that section 5, cl. (vi) inclndes ^ income from ail other sources ^ and by 
section 11 ^ income derived from all other sources ^ include income and 
profits of every kind and from every source to which the Act applies if 
not included under any of the preceding heads, i.e., (i) to (v). But even 
if it be argued that ‘ income derived from all other sources ? may not 
refer to income of this description — a question, with regard to which 
I do not wish to pronounce any definite opinion, I do not see why ^profits 
and gains from business connection ’ should not be included in the general 
expression ^income derived from business’ which is used in section 5. The 
expression, it must be admitted, is dangerously vague and it is much to 
be regretted that in a fiscal enactment a more precise expression has not 
been used. The meaning, however, does not admit of much doubt; for 
the context shows that it is such gains or profits as may be calculated to 
have been made as being that part of the income of the non-resideiit 
which is attributable to the connection he has with a business in British 
India. The word ^ business ’ is one of large and indefinite import and 
connotes something which occupies the attention and labour of a person 
for the purpose of profit. The word means almost anything w^hich is 
an occupation or a duty requiring attention as distinguished from sport^' 
or pleasure, and is used in the sense of an occupation continuously carried ' 
on for the purpose of profits.^ A concern by reason of which one can 
be said to have connection with such an occupation is business connection. 

. . . . . We admit the difficulty arising from the vague ex- 

pression ^ from any business connection Taken in its wide sense, it 
would render liable to Indian income-tax any profits made by a manu- 
facturer in England on a single consignment of goods to an importer 
in India. This is the meaning which the Commissioner of Income-tax 
seems to have attached to the phrase, and is the meaning which, the 
learned Government Advocate contends, is the correct one. It is one, 
however, which we cannot adopt, as such a meaning would be repugnant 
to the word ^ business ’ in section 6, as defined by section 2 (4), and we 
can assign no wider meaning to it than the latter words of the definition 
as ^ any adventure or concern in the nature of trade, commerce or manu- 
facture It was probably used, as Mr. Justice Chatterjee conjectures, 
as a compendious expression to cover such concerns in the nature of trade, 
commerce, or manufacture as arise through a branch, factorship, agency, 
receivership or management.” (Steel Brothers^ case?) 

Anotlier way of explaining ^ business connection ’ wffiicli is 
practically the same as the conjecture made by Chatterjee, J. in 
Rogers Pyatt Shellac case^ and Rutledge, 0. J. in Steel Bros, 
case ^ — ^is as follows : 

Though it is a question of fact whether business is carried in 
British India or not, and it is difficult to lay down what is the 

(1) Smith V. Anderson, (1880) 15 Ch. B, 247 at page 258; Eolls v. Milner, 

,(1884) 27 Ch. n. 71 at page 88; Be Stmm Turhm^ (1920) 1 K. B. 193. 

(2) Bogers Byatt Shellac # Co, v, Beereidf^ of State, 1 I.T.C. 363 
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minimum activity to be carried on in British India that would 
.i justify a finding that business is carried on there, cases often 
arise in which, while the whole chain of transactions that would 
constitiTte a finding that there is a business in British India is 
not completed in British India, there is no doubt that the tran- 
sactions that so take place in British India give rise to a profit. 
In such cases the non-resident who completes the transactions 
outside British India and receives the profit derives a part of 
^ that profit from the transactions in British India. These trans- 
actions constitute his business connection With British India; 
and they are usually carried out in British India through branch- 
es, factors, agents, receivers or managers. Thus if transactions 
(say) A, B, C, D and E constitute the complete cycle eonstitut- 
ing business, and profits emerge finally only after stage E, and 
transactions (say) A, B and C are carried on in British India, 
and D and E outside British India, the profits of the non-resident 
arise in British India, not from business since the cycle is not 
complete, but from business connection. This, no doubt, sweeps 
aside Lord Herschell’s distinction {Grainger v. GougJi^) between 
trading in a country and trading with a country. But it is in- 
evitable. There is certainly business connection in that country 
in trading tvith a country. 

Income earned partly outside — Eule 33 — Foreign income-taxes not 
deductible — 

Per Wallis, C. J.—“ The question referred to us is whether or 
not in arriving at the ‘ total profits ’ for the purposes of the rule, income- 
tax and Excess Profits Duty payable in England and income-tax payable 
at stations outside British India are to be deducted. Mr. Aingar for the 
appellant has referred us to Stevens v. Durban Boodepart Gold Mining 
Company,^ and to certain dicta Scottish, etc., Insurance Company v. 
New Zealand Land Company^ and Bover v. South African Breweries,* 
which support the proposition that in England when profits arising 
abroad are liable under the English Income-tax Act to pay income-tax 
in England, a deduction is allowed in respect of the income or similar 
tax levied on such profits in the places where they arose; and if it were 
a question here of taxing under section 3 (1) of the Act profits arising 
outside British India on the ground that they were received in British 
India, those authorities woidd be applicable, but in my opinion they 
have no application to the present case. What have to be ascertained 
are the assessable profits arising in British India of the Eastern Exten- 
sion Australasia and China Telegraph Company which is incorporated 

in England and has branches in India and elsewhere. But for the rule 
. 1 * - - — — 

(1) (1896) App. Cas. 32. 

(2) 100 L.T. 481. 

(3) 89 L.J.P.C. 220. 

(4) (1918) 2 Oh. 233. 
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in question (corresponding to present rule 33) those profits would he 
ascertained by taking the Indian receipts and debiting against them the 
expenditure necessary to earn them, and in such a calculation the amount 
of the tax itself would not be allowed as a deduction. The taxes levied 
locally on the assessable profits arising in other countries would not enter 
into the calculation at all. As, however, it would be difficult if not im- 
practicable in the case of a business such as this to ascertain the expendi- 
ture properly debitable against the Indian receipts, the Government in 
the exercise of its statutory powers has provided that the assessable pro- 
fits of the Indian branch without deduction of the Indian income-tax 
Hbafi be deemed to bear the same proportion to the total assessable pro- 
fits of the company as the Indian receipts bear to the total receipts. As 
the Indian assessable profits are to be ascertained without deduction of 
the local income-tax, it must necessarily be the intention of the rule that 
the total assessable profits of the business should be arrived at in the 
same way, vis., without the deduction of the several local income-taxes 
and excess profits taxes which are enhanced income-taxes. Otherwise, the 
whole basis of comparison would be gone.” 

Per Oldfield, J. — . . . It is impossible in accordance with 
the ordinary canons of construction to give to the word ‘ profits ’ a differ- 
ent meaning in the two places in which it occurs ; and, as where it occurs 
first, it is used statedly of profits on which the tax has to be ascertained, 
that is, of profits before they have been taxed; it must be similarly used 
where it occurs again and vvhere its meaning is disputed. ” 

Per Kumaraswami Sastriar, J. — “. The total profits 

of the company will be the profits made in British India and also outside 
British India, and so far as the profits made in India are concerned, it 
is clear that income-tax paid during the previous year or likely to be 
assessed during the current year cannot be deducted. Section 9 of the 
Act which relates to income derived from business and which provides 
for the mode by which such income shall be computed specifies the de- 
ductions that can legally be made and it is clear that income-tax paid 
for the previous year cannot be deducted to arrive at an estimate of the 
profits on W'hich income-tax is to be assessed. (Then refers to Ashton 
Gas Company v. Attorney-GeneraP) . 

“ The rule in question merely provides the formula for ascer- 
taining the income arising out of the business in British India which 
is so mixed up with the income arising out of business carried on 
outside British India that you cannot estimate it with mathematical ac- 
curacy. By the very nature of the case, the rule is artificial and provides 
a rough and ready method of arriving at a taxable income. As there can 
be no deduction of the income-tax in arriving at the Indian assessable 
profits if the Indian income were attempted to be arrived at in the usual 
way, namely, by taking the Indian receipts and deducting the expendi- 
ture; necessary for the carrying on of the Indian business having re- 
gard to the provisions of section 9 of the Income-tax Act, it seems to me 
that the word ‘ profit ' cannot be used in two senses in the rule so as to 

(i) . (X&06) A.Q. 10. 
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exclude income-tax Avhere one item of the total, namely, Indian income 

is concerned and to include it as regards other items. 

^ ^ # # # # 

“ There can be little doubt that as a matter of accountancy and 
book-keeping and as between shareholders entitled to a dividend and 
the company income-tax paid is always entered as an expense which has 
to be deducted before the amount divisible as profits can be ascertained 
and enters into the de1}it charges in the same way as any other item of ex- 
penditure. It is equally clear that for purposes of levying income-tax 
you cannot deduct the amount paid or payable as income-tax on the 
ground that it is only what remains that goes to the persons carrying on 
the business. The fact that as between the shareholders and the com- 
pany you would estimate profits in a particular way is no ground for 
estimating profits on which income-tax has to be calculated in a similar 
manner. ” - 

The Chief Commissioner of Income-tax, Madras v. Eastern 
Extension Australasia and China Telegraph Co., Lfc?./ (This was 
under the 1918 xAet; section 3 (1) corresponds to present sec- 
tion 4 (1), and section 9 to present section 10.) 

United Kingdom Law - 

Prior to 1915, though non-residents to whom profits arose 
or acerued from a business or vocation exercised in the United 
Kingdom were liable to tax, no assessment could be made in the 
name of the resident agent unless the latter was actually in re- 
ceipt of the profits. That is to say, there was no machinery to 
enforce the liability. The changes made in 1915 are now incorpo- 
rated in rules 5 to 14 of the General Elites in the 1918 Income-tax 
Act, and at present it is not necessary that the agent should be 
in actual receipt of the profits. Eules 5 and 6 correspond to sec- 
tions 42 (1) and 43; but there is nothing corresponding to the 
proviso under section 43. Eule 7 is almost identical ivith section 
42 (2). Eules 8 and 9 correspond to Eules 33 and 34. Eule 14 of 
the General Eules distinctly provides that the agent may recoup 
himself out of any money coming into his hands on behalf of the 
non-resident principal — not necessarily the income that is charg- 
ed to tax. 

The English law also provides that if a non-resident carries 
on transactions with other non-residents through the agency of 
a resident no liability to tax attaches unless the resident agent 
is in receipt of profits.^ Also, if the non-resident is a manufac- 
turer, and his goods are sold in the United Kingdom the profit 
is divided into two parts, namely, the manufacturing profit and the 
retail profit ; and the former part, viz., the profit that the non-resi- 
dent manufacturer would have got had he sold his goods to a 

(2) See Eule 11 and Maclaine ^ Co* Mccot, 10 Tax Cases 481. 
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retail merchant in England, are specifically exempted from tax 
— -Eule 12. Also, nnder Eule 10 of the General Eules a non-resident 
principal cannot be charged in the name of a broker or a com- 
mission agent in respect of sales carried ont by the latter as part 
of his ordinary business. This provision, therefore, gives rise to 
a complicated question as to what constitutes a regular agent as 
distinguished from a broker or a commission agent. 

The most important difference between the law in the 
United Kingdom and the Indian law is the provision under sec- 
tion 42 (1) of the Indian Act, which says that income accruing to 
a non-resident through or from any business connection or pro- 
perty in British India shall be deemed to be income accruing or 
arising within British India. This has been noticed in Rogers 
Pyatt Shellac Co. v. The Secretary of State^ and Steel Brothers 
case,^ but ignored in the Madras Export Company’s case.^ 


4 3 . Any person employed by or on behalf of a per- 

Agenttoinondeper son residing out of British India, or 
sons treated as siicii. having any business connection with 

such person, or through whom such person is in the receipt 
of any income, profits or gains upon whom the Income-tax 
Officer has caused a notice to be served of his intention of 
treating- him as the agent of the non-resident person shall, 
for all the purposes of this Act, be deemed to be such 
agent : 


Provided that no person shall be deemed to be the 
agent of a non-resident person, unless he has had an op- 
portunity of being heard by the Income-tax Officer as to 
his liability. 

History — 

Corresponds to seetiou 34 of the Act of 1918. The words 
“or through whom such person is in the receipt of any income, 
profits or gains” are however new. These words were inserted 
in order to get over the Imperial Tobacco Company decision 
{infra) ; but see the Bombay High Court’s ruling in the Hong- 
kong Trust Corporation case.* There was no corresponding sec- 
tioii in the Act of 1886. 

: (1) 1 LT.C. 363. 

(2) 2 LT.C. 119. 
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Through— 

This word according to the Dictionary means “by means 
of”, “through the instrumentality of”, and is evidently wider 
than and includes ‘from’. 

Several agents — 

If the non-resident has more agents than one, there is 
nothing to prevent the Income-tax Officer from serving notices on 
all the agents and finally selecting one among them and assessing 
him on the combined income of the principal through all the agents 
together. In such eases, naturally, the Income-tax Officer will 
select the most important of the agents. 

Opportunity — 

The assessment will be invalid unless the agent has been 
given an opportunity to represent his views. No form has been 
prescribed for the notice to be served under this section ; nor has 
any time-limit been laid down within which the agent should dis- 
pute the proposal to tax him. 

See, however, Sachchidmianda Sinlia v. Commissioner of 
Income-taxf- under section 33, as to Avhat constitutes reasonable 
opportunity. 

Should Agent be in receipt of profits — 

It was held by the Calcutta High Court (Woodroffe and 
GreaAms, JJ. ; Chose, J. dissenting) in the lm.perial Tobacco Co. 
V. Secretary of State^ that section 34 of the 1918 Act (correspond- 
ing to section 43 of the present Act) merely defined who may be 
included as an agent under section 31 (corresponding to section 
40) and that the agent under the section must be in receipt of the 
income under the latter section. Accordingly, if a British Indian 
Company distributes its British Indian profits to shareholders 
residing outside British India, the company cannot be deemed to 
be the agent of the foreign shareholders and assessed as such to 
super-tax in British India. But this difficulty has been specially 
met by section 57 of the present Act as recently amended, Avhieh 
makes express provision for the collection of super-tax in such 
cases. Chose, J., on the other hand, held that section 34 (present 
section 43) should be read with section 33 (present section 42) 
and not with section 31 (present section 40), and that section 34 
merely extended the meaning of “agent” so as to include persons 
treated as such — who are not really agents — ^and to assess them un- 
der section 33 (1) [present section 42 (1)]. In this view, therefore, 

(1) 1 I.T.C. 381. 

(2) 1 l.T.0. 169; 49 Gal. 721. , 
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it was not necessary for the person treated as agent under sec- 
tion 34 (present section 43) to be in actual receipt of income, and 
the mere fact of agency as determined under section 34 makes 
him liable to assessment. 

It will be observed that a non-resident’s being in receipt 
of income through the agent is different from the resident agent’s 
being in receipt of income on behalf of the non-resident. A com- 
pany does not receive its own dividends on behalf of its share- 
holders; they, on the other hand, receive dividends through it. 
It will be seen therefore that the words added to the section in 
1922 make this decision obsolete. 

Section 43 should, no doubt, be read with all the three pre- 
vious sections. As the law now stands, agents, etc., under sec- 
tions 40 and 41 should be in receipt of the profits ; but not those 
under section 42. The object of section 42 is to catch profits not 
received in British India, and the object would be defeated if the 


agent against whom the Income-tax Officer had to proceed was to 
be in receipt of the profits. That is why section 43 refers to 
persons having business connection with non-residents and says 
nothing as to their being in receipt of profits. The words used 

are “any person or through whom. . . not “any person. . . 

and through whom . . . ” 

A different view, however, has recently been taken by the 
Bombay High Court in the Hongkong Trust Corporation cased 


Liability incase of 
a discontinued firm or 
partnersbip. 


4 Where any business, profession or vocation 
carried on by a firm has been discon- 
tinued, every person who was at the time 
of such discontinuance a member of such 
firm shall be jointly and severally liable for the amount 
of the tax payable in respect of the income, profits and 
gains of the firm. 

History — 

This is a new section. 


Discontinuance — 

As to what is ‘discontinuance’, see notes under sections 25 
and 26. It is submitted that the dictum in Nehalchand Kisorilal 
V. Commissioner of Income-tax, 2 I.T.O. 338 that ‘discontinuance’ 
may mean total abandonment or self extinction for the pur- 
pose of reconstruction is not correct in so far as it ignores the 
distinction between discontinuance and transfer or succession. 


(1) Unreported. 
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Scope of section — 

This applies to the business, etc., of a firm that has been 
discontmuecl. The partners will be jointly and severally res- 
ponsible for the tax payable by the firm; that is, the tax will be 
calculated on the firm as such under sections 3 and 55 and the 
Schedule to the Finance Act, and this tax, payable by the firm 
as a whole, recovered from the partners. 


CHAPTER V-A.* 

Special Provisions relating to certain 
Classes of Shipping. 

4 4-7^. The provisions of this Chapter shall, not- 

L abiiity to tax ot withstanding anything contained in the 
occasional shipping. other pi'ovisions of this Act, apply for the 

purpose of the levy and recovery of tax in the case of any 
person who resides out of British India and carries on 
business in British India in any year as the owner or 
charterer of a ship (such person hereinafter in this Chap- 
ter being referred to as the principal), unless the Income- 
tax Officer is satisfied that there is an agent of such 
principal from whom the tax will be recoverable in the 
following year under the other provisions of this Act. 
Occasional shipping — (Tramp steamers, etc.)— 

Only one person can be taxed under Chapter V-A in respect 
of a particular ship taking up passengers, live-stock or goods at 
poi-ts in British India, and that person is the “principal” within 
the meaning of Section 44-A. Such principal may be either the 
owner or the charterer of the ship. It will be a question of fact 
in each case in wdiich the ship has been chartered by the owner to 
another person whether the owner or the charterer is the principal. 

Chapter V-A is only applicable where the principal : — (1) 
carries on business in ^British India as the owner or charterer of 
a ship, (2) does not reside in British India, and (3) does not employ 
an agent from whom the tax would be recoverable under section 
42. Where there is no charterer the oivner will be the principal. 

■^Inserted by the Income-tax ( Further Amendment) Act, 1923 (XXVII of 1923), 
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AVhere there is a charterer, it %vill be a question of fact whether 
he or the owner is the principal. The business of which the profits 
are to be calculated and assessed for income-tax under Chapter 
V-A is the business of carrying passengers, live-stock or goods 
shipped at ports in British India, and the person to be taxed is the 
person (referred to in Chapter V-A as the ‘principar) who carries 
on that business, but does not reside in British India, and does 
not employ any agent from wdiom the tax would be recoverable 
xinder section 42. The criterion to be applied is, ‘who is the 
person to whom or on whose behalf money is paid or payable on 
account of carriage of passengers, live-stock or goods from a port 
in British India?” , 

Generally speaking, udiere there is what is known as a 
‘Time’ Charter, under Which the owners may be said to let the 
ship out to the charterer for a fixed sum for a certain period, during 
which the owners retain no further control over the vessel or her 
movements, the ovuiers cannot be held to be carrying on business 
in British India, or even to have a ‘business connection’ in British 
India, and are therefore not liable to Indian income-tax either 
under Chapter-A or under section 42. 

"Where, however, the ship has been chartered under what 
is known as a ‘Voyage’ or ‘Trip’ Charter the position is different. 
Under this kind of Charter party, the charterers are practically 
in the position of brokers, who guarantee to secure a certain 
quantity of cargo for the owners at certain rates of freight. If 
the full amount of freight cannot be secured, the charterers are 
liable to make good the deficiency. Any such deficiency is to be 
paid by the charterers to the Master, on behalf of the omiers, in 
cash, minus a certain percentage, at the time and place of loading 
in India. Similarly, if freight is secured in excess of that 
stipulated, the Master of the ship is to pay such excess to the 
Charterers, at the time and place of loading by demand draft on 
the owners in London. The Bills of Lading are signed by the 
Master on behalf of the owners ; and the cargo as soon as shipped 
is therefore in the constructive possession of the owners ; and at 
their risk. The ship is usually consigned to the Charterers or 
their agents, who look after its interests when in port, and for 
doing so are paid a commission by the owners. The owners also 
pay brokerage. In such a case, the owners are carrying on busi- 
ness in -British India through their agent the Master, who receives 
cargo on their behalf, and receives and makes payments on their 
accouht in Britwh l^dia, and thus the owners having no regular 
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or permanent agent in British. India are liable to tax under 
Chapter V-A on the profits of the business conducted by the 
Master on their behalf. 

If a ship has arrived in a British Indian port, either on 
owner’s account or under a charter and the non-resident owner, 
or the non-resident charterer, causes the ship to be chartered, 
or transfers the existing- charter, or effects a sub-charter of the 
vessel, as the case may be, snch a transaction, though it does 
constitute the carrying on of business in British India by the 
non-resident, does not of itself amount to carrying on business 
within British India as the owner or charterer of a ship within 
the meaning of Chapter V-A. But if the ship is loaded in any 
British Indian port the question whether the non-resident owner 
or the non-resident charterer is assessable to income-tax under 
Chapter V-A must be decided on the principles stated above. 
Whoever of these two persons causes the ship to be loaded vith 
cargo, and is paid the freight for carrying such cargo, is the per- 
son who carries on business within the meaning of section 44-A. 
{Income-tax SQ.) 

History — 

The taxation of tramp steamers had always been a difficult 
problem. The provisions in this Chapter were introduced in 
1923. 

This Chapter applies to ‘tramps’ only. Eegular liners have 
branches or agents in British India -who are taxed under the 
other provisions of the Act. Under the 1886 Act, non-Indian 
shipping companies wmre not taxed at all, though the Act 
undoubtedly made the profits from shipping liable to tax. Foreign 
shipping companies were taxed for the first time in 1919, and 
British and Dominion shipping companies in 1921. Now all ship- 
ping companies are taxed — ^tramp steamers under this Chapter 
and regular liners under the other provisions of this Act. 

Scope of section — 

This Chapter applies to a person (1) who carries on business 
in British India, as owner or charterer of a ship, (2) who is not a 
resident of British India, and (3) who does not employ an agent 
wdio can be taxed under section 42. 

Evidently, both the owner and charterer cannot be taxed 
simultaneously as principals. There is nothing, however, to 
prevent the owner being assessed as principal under this Chapter 
and the charterer under “income from business” under the 
ordinary sections (Chapter III) in respect of his own profits. ^ 
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If there is no charterer, the owner is, of course, the princi- 
pal, and no difficulty arises. If there is a charterer, the problem 
is, who is the ‘principal’ within the meaning of this section! In 
the absence of any legal provisions for determining this, it must 
be assumed to be a question of fact in each case which of the two 
is the principal. In what are laiomi as ‘time’ charters, which 
are in effect the renting out of the ship for a fixed sum for a fixed 
period to the charterer, it can hardly be contended that the o^?l^er 
is doing business in British India, or even having a ‘business 
connection’. He is practically in the same position as a non- 
resident who has lent money in India. But if the charter is with 
reference to voyage or trij), it depends on the terms of the 
charter. If the charterer is practically in the position of a broker 
who merely guarantees a certain amount of freight, the Bills of 
Lading being signed by the Masters on behalf of the omiers and 
at their risk, obviously the owner is the principal and not the 
charterer. If, on the other hand, the charterer takes the risk and 
the owner gets a fixed share of the freight, it would be more correct 
to consider the charterer to be the principal. 


If the ownership or charter is transferred while in British 
Indian waters, the liability of the new owner or charterer will 
commence only if the ship eanis any profits, i.e., is loaded and will 
depend on the principles enumerated above. The mere transfer 
of ownershixj or charter will not, of course, in itself constitute a 
liability to tax. 


Eetvrn of profits aiul 
gains. 


4 4--I3. (1) Before the departure from port in 

British India of any ship in respect of 
which the provisions of this Chapter 
apply, the master of the ship shall prepare and furnish to 
the Income-tax Officer a return of the full amount paid or 
payable to the principal, or to any person on his behalf, 
on account of the carriage of all passengers, live-stock 
or goods shipped at that port since the last arrival of the 
ship thereat. 

(2) On receipt of the return, the Income-tax Officer 
shall assess the amount referred to in sub-section (l), and 
for this purpose may call for sudh accounts or documents 
as he may require, and . one-twentieth of the amount so 
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assessed shall be deemed to be the amount of the profits 
and g'ains accruing to the principal on account of the carri- 
age of the passengers, live-stock and goods shipped at the 
port. 

(3) When the profits and gains have been assessed as 
aforesaid, the Income-tax Officer shall determine the sum 
payable as tax thereon at the rate for the time being appli- 
cable to the total income of a company, and such sum shall 
be payable by the master of theship, and a port-clearance 
shall not be granted to the ship until the Customs-collec- 
tor, or other officer duly authorised to grant the same, 
is satisfied that the tax has been duly paid. 

Scope of section — 

Tlie pro\nsions are self-explanatory. As it is not possible 
to calculate the profits in such cases— even the master of the ship 
cannot do it— an arbitrary profit has been assessed at 5 per cent, 
of the freight payable to the principal. The Customs-collector 
will not let the ship go until the tax has been paid. 

4 4‘C. Nothing in this Chapter shall be deemed to 
prevent a principal from claiming', in any 
year following* that in which any payment 
has been made on his behalf under this Chapter, that an 
assessment be made of his total income in the previous 
year, and that the tax payable on the basis thereof be 
determined in accordance with the other provisions of this 
Act, and, if he so claims, any such payment as aforesaid 
shall be treated as a payment in advance of the tax and the 
difference between the sum so paid, and the amount of tax 
found payable by him shall be paid by him or refunded to 
him, as the case may be. 

Scope of section — 

As tbe provisions in this Chapter are only rough-and-ready 
provisions for recovering the tax., at source so to speak, in respect 
of tramp steamers, option has been given to the recipients of such 
income to be regularly assessed in the next year in the usual 
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course if they prefer it. All the adjustments under this section 
,are made by the Noii-Eesidents Eefunds circle Bombay. See 
Note para. 11— I. T., dated 31-3-28, set out on p. 425. 


CHAPTER VI. 

Rfxovery of Ta-N and Penalties. 

4 S . Any amount si)ecified as payable in a notice of 
demand under section 29 or an order 

Tax wliea payable. 

under section ol or section o2 or sec- 
tion 33 shall be paid within the time, at the place and to 
the person mentioned in the notice or order, or if a time is 
not so mentioned, then on or before the first day of the 
second month following the date of the service of the 
notice or order, and any assessee failing so to pay shall be 
deemed to be in default, provided that, when an assessee 
has presented an appeal under section 30, the Income-tax 
Officer may in his discretion treat the assessee as not 
being in default as long as such appeal is undisposed of. 


Notice of demand — 

In respect of an initial demand by the Income-tax Officer, 
including penal assessments under section 28, there can be no 
default unless a notice has been served by the Income-tax Officer 
as required by section 29, stating the dernmnd payable by the asses- 
see. As regards the form of notice, see Eule under section 29. 

Appellate and revisional orders — 

"Where the amount assessed by the Income-tax Officer has 
not been paid pending the appeal or the appellate authority under 
section 31 or 32 or the Commissioner under section 33 enhances 
the demand, the authority is expected to fix the time within which 
the demand or the additional demand, as the case may be, should be 
paid. If no such time is fixed, the demand or the additional de- 
mand is payable on the first day of the second month following 
the date of service of the notice or order. 

See Mahomed Farid Mahomed Shafee v. Commissioner of 
Income-tax, set out under section 66, regarding the issue of a de- 
mand notice under section 29 xii regard to demands arising out 
of revisional orders under section 33. 
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Stay of enforcement of demand— 

When an appeal has been presented, the Income-tax Officer 
is empowered to stay the collection of tax till the appeal has been 
decided. But no assessee can claim such postponement as a matter 
of right. 

Default — 

As to the meaning of this word, see notes under section 
46 infra. The time mentioned in the notice or order need not be 
later than the first day of the second month following the date of 
service of the notice or order ; if, however, it is materially earlier, 
it will probably be held that failure to pay does not constitute 
‘default’. 

4©. (l) When an assessee is in default in making 

Mode and time of a payment of income-tax, the Income-tax 
Officer may in his discretion direct that, 
in addition to the amount of arrears, a sum not e.xceed- 
ing' that amount shall be recovered from the assessee by 
way of penalty. 

i-' * (l-A) For the purpose of sub-section (1) the Income- 

tax Officer may direct the recovery of any sum less than 
the amount of the arrears and may enhance the sum so 
directed to be recovered from time to time in the case of 
a continuing default, so however that the total sum so 
directed to be recovered shall not exceed the amount of 
the arrears payable. 

(2) The Income-tax Officer may forward to the Col- 
lector a certificate under his signature specifying the 
amount of arrears due from an assessee, and the Collector, 
on receipt of such certificate, shall proceed to recover from 
such assessee the amount specified therein as if it were an 
arrear of land-revenue. 

(3) In any area, with respect to which the Commis- 
sioner has directed that any arrears may be recovered by 
any process enforceable for the recovery of an arrear of 

^'Inserted by Section 8 of Act III of 1928. 
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any municipal tax or local rate imposed under any enact- 
ment for the time being* in force in any part of the pro- 
vince, the Income-tax Officer may proceed to recover the 
amount due by such process. 

(4) The Commissioner may direct by what authority 
any powers or duties incident under any such enactment 
as aforesaid to the enforcement of any process for the re- 
covery of a municipal tax or local rate shall be exercised 
or performed when that process is employed under sub- 
section (3). 

(5) If any assessee is in receipt of any income 
chargeable under the head “ Salaries ”, the Income-tax 
Officer may require any person paying the same to deduct 
from any payment subsequent to the date of such requisi- 
tion any arrears due from such assessee, and such person 
shall comply with any such requisition, and shall pay the 
sums so deducted to the credit of the Government of 
India, or as the Central Board of Revenue directs. 

(6) The Local Government may direct with respect 
to any specified area, that income-tax shall be recovered 
therein, with, and as an addition to, any municipal tax or 
local rate by the same person and in the same manner as 
the municipal tax or local rate is recovered. 

(7) Save in accordance with the [)rovisions of sub- 
section (I) of section 42, no proceedings for the recovery 
of any sum payable under this Act shall be commenced 
after the expiration of one year from the last day of the 
year in which any demand is made under this Act. 

Method of recovery of the tax — 

The Income-tax Officer is responsible for the recovery of 
the tax ■whether the demand represents the tax assessed by himself 
under section 23 or whether it: represents an enhancement made 
by the Assistant Commissioner on appeal under section 31 or by 
the Commisffioner in exercise of his powers of review under sec- 
tion 33. Notices of demand under section 29 in the form pres- 


cribed in rule 20 should be issued at as early a date as possible 
after the assessment is made under section 23 or when intimation 
is received of orders of enhancement from superior authorities in 
order that the tax may be promptly collected. The fact that an 
appeal has been lodged against an assessment should not stop 
the collection although the Income-tax Officer is empowered, under 
section 45, in his discretion to treat any assessee as not being in 
default until an appeal is disposed of. When the Income-tax 
Officer considers that an appeal is a hona fide appeal, he should 
in exercise of his discretion under section 45 require the assessee 
to pay the portion of the tax that is not in dispute, and should, 
under no circiimstances, delay the collection of that portion of 
the tax which is not disputed in the appeal. Similarly, section 
66 (7) of the Act provides that a reference to the High Court 
shall in no way stop the collection of the tax. 

When the tax is not paid within the time prescribed in the 
notice, or, if no such time is presciibed, by the first day of the 
second month following the date of the service of the notice or 
order, the Income-tax Officer should use the powers conferred upon 
him by section 46 (1) and impose a penalty for the default. 

Section 46 (3) and (4) provides for cases where a special 
whole-time income-tax staff for the actual collection of the tax is 
employed in any area. Where such a staff is employed, the Com- 
missioner of Income-tax may confer upon that staff any of the 
powers for the enforcement of any process for the recovery of a 
municipal tax or local rate imposed under any enactment which 
is in force in any part of the province, e.g., the powers of distraint. 
In other areas and, in the areas in -which a special staff is employ- 
ed where the powers for the recovery of municipal taxes or local 
rates have proved insufficient, the Income-tax Officer may, under 
section 46 (2), forward under his signature a certificate specify- 
ing* the amount of arrears due from an assessee to the Collector 
of the district, and the Collector of the district on receipt of such 
a certificate must proceed to recover the amount specified in the 
certificate as if it were an arrear of land revenue. 

Where the defaulter is a salaried person the Income-tax 
Officer may, under the provisions of section 46 (6), require the 
person paying “salary” to such assessee to deduct from any sub- 
sequent payments of “salary” any arrears of tax due from such 
assessee whether those arrears are due on account of tax on 
‘salary’ or on income from any other sources or on account of any 
penalty. 

The necessity for prompt collection of the tax should be 
impressed upon Income-tax Officers since not only is delay in the 
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collection of this tax likely to result in loss of revenue for other 
reasons, bxit, under the provisions of section 46 (7), no proceed- 
ings for recovery can be commenced after the expiration of one 
year from the last day of the year in which the demand is made, 
with the exception of the special ease referred to in sub-section 
(1) of section 42. That sub-section refers specially to arrears of 
tax due from a non-resident. For the collection of such arrears 
no time-limit is prescribed, as such arrears may be recovered 
from any assets of the non-resident which may at any time come 
within British India. 

The phrase “proceedings for the recovery of any sum pay- 
able under this Act” should be interpreted as relating to pro- 
ceedings taken under section 46. The issue of a notice of demand’ 
is not a proceeding for the purpose of this section . 

The above remarks regarding recovery of tax apply also, 
under the provisions of section 47 to the recovery of any penalty 
imposed under section 25 (2), section 28 or section 46 (1). {In- 
come-tax Manual, para. 87.) 

Default- — 

Suh-sectioH (1). — ‘Default’ is a French word. 

“I don’t know a larger or looser word In its largest 

and most general sense it seems to mean ‘failing.’ 

“ ‘ Default ’ is a purely relative term like ‘ negligence.’ It means 
nothing more, nothing less, than not doing what is reasonable under the 
circumstances — not doing something which you ought to do having re- 
gard to the relations which you occupy towards the other pei’sons 
interested in the transaction ’ — Per Bowen, L. J. in Re Young and 
Harston^ and Collins, L. J. in Be Woods and Lewis? (Stroud.) 

In this section ‘ default ’ simply means failure to pay. 
Therefore notwithstanding the vague meaning of this word and 
the words “in his discretion” occurring in the sub-section, the 
Income-tax Officer can evidently levy a penalty even if an asses- 
see is able to satisfy him that the default was not due to the 
assessee’s negligence and was due to circumstances beyond his 
control. 

Progressive penalties — 

Sub-section (1-A) which was inserted by Act III of 1928 
fills up a gap in the Act. In the absence of express provision for 
progressive penalties and in view of the rule of construction that 
penal provisions should be construed strictly, Income-tax Officers 
formerly adopted the cumbrous expedient of levying the maximum 

(1) Per Eyre, 0. J, in I>oe anS Dacre v. Daore, 1 B. & P. 258. 

• (2) 31 Oh. D. 174. 

, (a) 2 CSi. 211 . 1 , . 



penalty once for all and remitting a portion of it if the assessee 
paid mp within a specified period. 

Payment of Income-tax — 

This expression evidently includes payment of sums due 
under orders passed in review by the Commissioner under section 
33. Thus, if an Income-tax Officer makes a refund in excess by 
mistake and the Commissioner orders the recovery of the excess 
refund, the recovery of the excess sum is presumably ‘payment 
of income-tax’ within the meaning- of this section. That is, sec- 
tion 46 (1) should be read in conjunction with section 45, which 
refers to orders under section 33. 

Limitation — 

The ‘proceedings’ referred to in sub-section (7) evidently 
refer to proceedings under this Act and not to the subsequent 
proceedings under the Public Demands Eecovery Act. It will 
therefore be sufficient if the Income-tax Officer forwards the 
certificate to the Collector in time. 

Police Officer — ^Executing- warrants — 

In the absence of the Commissioner’s orders under sub- 
sections (3) and (4) of this section, the Collector has no power to 
issue a distress warrant for the realisation of arrear of income-tax 
as though they were arrears of Municipal tax. Nor has the Collec- 
tor authority to issue such a warrant to an officer of the Police nor 
is such a Police Officer executing such a warrant acting in the 
execution of his duty as a Police Officer; consequently, resistance 
to such Police Officer is not an offence under section 353, Indian 
Penal Oode.^ 

Arrear of income-tax— Not same as arrear of land revenue — 

Ihe effect of the Act is not to convei't income-tax into an 
arrear of land revenue due in respect of the land which may be 
brought to sale for the realisation of the income-tax, but merely 
to extend the procedure prescribed by the Eevenue Eecovery 
Act to the recovery of arrears of income-tax. 

In a case, therefore, in which a mortgaged property was 
sold on account of the default of income-tax of one of the sharers, 
it was held that the sale affected only the defaulter’s share in the 
mortgaged property and not the shares of the other sharers.^ 


(1) Jairam Saliu v. Emperor ^ 1 I.T.C. 201. 

(2) Kadir MoMdin v. Muthu KrisMd lyer^ 1 I.T.O. 6; 26 Mad. 230. 
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See also Ibrahim Khan v. Rangasami Naicken^ a case of 
sale for abkari revenue, and Sanltaran v. Ramasivamy^ a ease of 
sale of land on wliich there was a charge on account of a Land ^ 
Improvement Loan from Goveimment. 

Priority— Claim of Crown — Income-tax — 

One of the earliest cases on the subject in India is Collector 
of Moradabad v. Muhammad Dahf in which it was held that the 
Common Law of England under which the Crown had a priority 
of claim in respect of debts was applicable to India also. This 
view was dissented from in Ramachander v. Pichakhanni* in 
which it was considered that except in the case of a claim for land 
revenue which is definitely charged on the land by statute, the 
Crown had no priority of claim. This decision was given having- 
regard to historical considerations under which the present Gov- 
ernment in India merely succeeded to the rights and liabilities of 
the East India Company. A doubt however was expressed as 
to the position in Presidency towns which were under the juris- 
diction of the old Supreme Courts and in which the English 
Common Law had been applied. 

The position was again reviewed in Rank of Upper India 
V. Administrator-General in which it was held — ^following the 
cases below; Re Henley S Co.^, New South Wales Taxation Com- 
missioners V. P aimer f and Rex v, Wells,^ that the Crown had 
priority over a second mortgagee but not over a first mortgagee, 
both being English mortgagees. The ratio decidendi was that 
the first mortgagee had a right of property whereas the second 
had only a right of redemption which the insolvent owner also 
had, and that as between concurrent claims the Crown had pre- 
cedence. It -was also held that the rule was of universal applica- 
tion in the absence of statutory provision to the contrary. It 
should be noted, howevei', that this was a case in the original 
jurisdiction of the Calcutta High Court. 

Attention is also invited to the dicta of the Privy Council 
in Ragho Prasad v. MewalaV 


(1) 28 Mad. 420. 

(2) 41 Mad. 691. 

(3) -2 AH. 196. 

■ (4) 7 Mad. 434. 

, (5) 45 Cal. 653. 

(6) (1878) L.R.9 Ch. D. 469. 

(7) (1907) A.C. 179. 

: (8) (1912) 16 East 218, 282. 
(9) 34 AH. 223 (P.C ). 
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As regards tlie present position of the law in England re- 
garding priority of Crown debts in the winding up of companies^ 
see Food Controller v. Corh} 


Oonipanies— Winding up — Priority of taxes— 

Section 230, Indian Companies Act. 

(1) In a winding np there shall be paid in priority to all other 
debts — 

{a) all revenue, taxes, cesses, and rates, whether payable to the 
Crown or to a local authority, due from the company at the date herein- 
after mentioned and having become due and payable within the twelve 
months next before that date ; 

(5) all wages or salary of any clerk or servant in respect of service 
rendered to the company wdthin the two months next before the said 
date, not exceeding one thousand rupees for each clerk or servant; and 

(o) all wnges of any labourer or workman, not exceeding five 
hundred rupees for each, whether payable for time or piece-work, in res- 
pect of services rendered to the company within the two months next 
before the said date. 

(2) The foregoing debts shall — 

{a) rank equally among themselves and be paid in full, unless the 
assets are insufficient to meet them, in which case they shall abate in 
equal proportion ; and 

(b) so far as the assets of the company available for payment of 
general creditors are insufficient to meet them, have priority over the 
claims of holders of debentures under any floating charge created by the 
company, and be paid accordingly out of any property comprised in or 
subject to that charge. 

■ i ^ (3) Subject to the retention of such sums as may be necessary 

for the costs and expenses of the wunding up, the foregoing debts shall 
be discharged forthwith so far as the assets are sufficient to meet them. 

(4) In the event of a landlord or other person distraining or having 
distrained on any goods or effects of the company within three months 
next before the date of a winding-up order, the debts to which priority 
is given by this section shall be a first charge on the goods or effects so 
distrained on, or the proceeds of the sale thereof: 

Provided that in respect of any money paid under any such charge 
the landlord or other person shall have the same rights of priority as the 
person to whom the payment is made, 

(5) The date hereinbefore in this section referred to is — 

^ (a) in the case of a company ordered to be wound up eompul- 

sorily which had not previously commenced to be wound up voluntarily, 
the date of the winding-up order ; and 

^ AxT 64V;” ^ ~ 

.1—105 ^ 
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(6) in any other ease, the date of the commencement of the wind- 
ing-up.” 

Priority under this section can be claimed only if the 
assessment has been made and also fallen due before the wind- 
ing up ; otherwise the Crown has no claim of priority. But 
there is nothing to prevent the Grovui making its claim under 
section 25 (Discontinuance of business) or under section 26 
(Succession) in the usual course. These claims are quite diffe- 
rent from a preferential claim in respect of tax already assessed 
and due from the company. 

Bankruptcy — Proof of claims— 

In 7« re Calverts it was held that a proof made in bank- 
ruptcy by a Collector of Taxes in respect of arrears of income- 
tax due could not be expunged on the ground that the debtor had 
not in fact made the profit assessed. The principle of this deci- 
sion will presumably apply to India. The point is that once the 
liability to tax and the amount of tax have been determined by 
the proper authority, and the assessee has not availed himself 
of the remedies open to him under the Income-tax Act, the deci- 
sions of the revenue officers cannot be challenged elsewhere. 

In In the Matter of the Watchmahers’ Alliance and Ernest 
Goode’s Store, Limited f the liquidators of a company paid away all 
the assets to contributors and others without making provisions for 
a Crown debt for income-tax. Held, that the liquidators mis- 
applied the assets, within the meaning of section 10 of the Com- 
panies (Winding up) Act, 1890, and must pay the amount of 
the Crown debt ; and that, in default of payment, a writ of attach- 
ment -was issuable as a matter of right, the Court having no dis- 
cretion in the matter. See section 230 of the Indian Companies 
Act set out supra. 

Can Grown sue for recovering tax? — 

As to the right of the Crown to recover taxes generally 
by action : 

“ If the newly created duty is simply an obligation to pay money 
for a public purpose, the general rule would seem to be that the pay- 
ment cannot be enforced in any other manner than that provided by 

the Act It is however a general rule that where an Act 

of Parliament creates an obligation to pay money, the money may be 
recovered by action, unless some other provision is contained in the Act; 
that is, unless an exclusive recovery is given; and the question may arise 


whether the particular remedy given by the Act is cumulative or substi- 
tutional for this right of action. 

It will be seen that the above passages refer not only to 
taxes but to all monetary obligations imposed by a Statute. In 
the case of tax due to the Crown, which is not like a private debt, 
the tendency is to so construe the Acts as to exclude by implication 
the right to recover the tax in any other mode than what is provid- 
ed in the Acts. There is no decided ease in India on the subject 
so far as it affects income-tax; and the decided cases on obliga- 
tions or rights created by other Acts do not help to decide whether 
the remedies provided in the Income-tax Act are exclusive or 
in addition to the right of the Crown to recover the tax by action. 
The question however is academic because it will not suit the 
Crown to resort to the cumbrous process of an action when 
summary remedies are at its disposal. 

In the United Kingdom, section 169 of the Act of 1918 
expressly allows the Eevenue to recover tax by suit as well as 
by summary means specially provided in the Act. 

In In re Henley & Co.^~ in which a Company was being 
wound up under the supervision of the Court, the Court of Appeal 
(James, L. J.) said : “ There is nothing to prevent the Crown 
from suing the company or distraining their chattels, not only on 
the property, but anywhere else ” for the purpose of recovering 
income-tax to which the Crown has under the English law a prior 
claim over other debts. But see Food Controller v. Gorlc? 

Attachment of debts for recovering tax — 

Under the 1886 Act, not only had the Collector power to 
recover arrears of income-tax like arrears of land revenue or 
municipal taxes, but his order had the force of a decree of a Civil 
Court, and the Collector had powers to enforce the decree in the 
same manner as a Civil Court can enforce its decrees. This last 
power has now been taken away, since 1918 ; and the Income-tax 
Officer can only resort to the Collector for recovery of income-tax 
as an arrear of land revenue or arrange to recover the tax like 
an arrear of municipal taxes. In either ease, the powers are 
limited by the local Acts for the realisation of arrears of land 
revenue and municipal taxes. If neither of them (the provisions 
of these Acts vary from province to province and sometimes from 
place to place in the same province) provides for the attachment 
of debts, the Crown cannot attach the assessee’s debts in order 
to secure payment of income-tax. Whether the Crown can sue 

(I) MaxwelVs Interpretation of Statutes, 6th edition, pp. 710 and 711, 

(S) (1923) A.O. 647, 
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the assessee and get the debt attached would depend on whether 
a suit would lie. 

Death of assessee — 

The Indian law does not expressly provide for cases of 
assessees dying before they are assessed or before they pay the 
tax. Eule 18 of the General Eules in England expressly provides 
for cases of persons dying before assessment : — 

“Where any person dies without having delivered a statement 
of all his profits or gains chargeable to tax with a view to an assessment 
thereon in due course, an assessment in respect of the profits or gains 
which arose or accrued to him before his death may be made at any time 
within the year of assessment or within three years after the expiration 
thereof, upon his executors or administrators, and the amount of the tax' 
thereon shall be a debt due from and payable out of his estate.” 

This provision evidently involves the following implica- 
tions : — (1) If a person dies after filing a statement of his in- 
come, it is possible to assess him on the statement and recover 
the tax from his estate under the ordinary law; (2) Special pro- 
vision is necessary only if the assessee dies before filing the 
statement. 

There being no special provision in the Indian la'w corres- 
ponding to Eule 18 of the English General Eules, it would seem 
to follow that in India the heirs or the estate of a deceased person 
are not liable to income-tax if he had not filed a return before 
his death. This view was accepted in Mitchell v. Macneill S Co} 
by the Calcutta High Court, who held that the payment of tax 
by a firm on behalf of a deceased partner’s estate in respect of 
the income of the deceased during the previous year was a volun- 
tary payment, not covered by section 69 of the Indian Contract 
Act. In this case, the return of income was filed by the 
administrator after the death of the partner. The question 
is still open wdiether there is anything in the Indian law to dis- 
tinguish the position here from that in England if the deceased 



had filed a return. The liability to tax arises not by the serving j 
of a demand notice for the tax but by the fact of assessment. 
Sections 22 and 23 set out the procedure regarding the service 
of notices, and the filing of returns and assessment. If the as- 
sessee files a return and the Income-tax Officer accepts it, it is ! 

obvious that he can assess the person even though the person 
might have died meantime. But if he does not accept it, it is 
obviously not open to him to start proceedings under section 23 jm 
( 2) and (3) against the heirs or the administrator of ^ 
the assessee ’s estate. If the assessee dies without fur- 

; ; ' ; (1) »3 ind^ 
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nisMng a return in due time, i.e., after the time elapsed, 
the Income-tax Officer can assess the estate under sec- 
tion 23 (4). But if it is a case in which the assessee could have 
invoked the aid of section 27, it is not clear whether the heirs 
or the administrator could invoke its aid. On a heneficient con- 
struction perhaps they could. If the assessee dies before the due 
date for the return but without furnishing a return, he, i.e., his 
estate, cannot obviously be assessed. If the assessment had been 
made before the person died, the tax is a debt due to the Crown 
and the estate is liable. But it is a matter of doubt whether in 
the absence of a notice of demand having been served on the 
assessee under section 29, the machinery of section 46 — summary 
procedure — can be utilised. Presumably it cannot be, but there 
is nothing to prevent the Income-tax Department recovering the 
tax (which is an ascertained debt due to the Crown) by ordinary 
suit if such demands can be recovered by suit. 

Corporations — Disappearance of— 

The above remarks however apply to cases of individuals 
only. Corporations (Hindu undivided families, Companies and 
Firms) stand on a different footing. If a firm is dissolved or a com- 
pany liquidated but the business continues, section 26 will apply. 
But if the business is given up, section 25 vdll apply. The same sec- 
tions ■will also govern the business profits of an individual be- 
coming bankrupt according as the business is continued or not. 

47. Any sum imposed by way of penalty under 

Eecovery of penal- the prOvisioUS of SUb-SectioU (2) of SCC" 

tion 25, section 28 or sub-section (1) of 
section 46, shall be recoverable in the manner provided in 

this Chapter for the recovery of arrear of tax. 

This section is new. It is more or less superfluous. It 
is clear from sections 29, 45 and 46 that ‘ income-tax ’ for the 
purpose of section 46 includes the various penalties under sec- 
tion 25 (2), section 28 and section 46 (1). 


CHAPTER VII. 

Refunds. 

4 8 . (l) If a shareholder in a company who has re- 
ceived any dividend therefrom satisfies 
**^"“^*' the Income-tax Officer that the rate of 

income-tax applicable to the profits or gains of the com- 
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pany at the time of the declaration of such dividend is 
greater than the rate applicable to his total income of the 
year in which such dividend was declared, he shall, on 
production of the certificate received by him under the 
provisions of section 20, be entitled to a refund on the 
amount of such dividend (including the amount of the 
tax thereon) calculated at the difference between those 
rates. 

(2) If a member of a registered firm satisfied the In- 
come-tax Officer that the rate of income-tax applicable to 
his total income of the previous year was less than the 
rate at which income-tax has been levied on the profits or 
gains of the firm of that year, he shall be entitled to a re- 
fund on his share of those profits or gains calculated at 
the difference between those rates. 

(3) If the owner of a security from the interest on 
which, or any person from whose salary, income-tax has 
been deducted in accordance with the provisions of sec- 
tion 18, satisfies the Income-tax Officer that the rate of 
income-tax applicable to his total income of the previous 
year was less than the rate at which income-tax has been 
charged in making such deduction in that year, he shall 
be entitled to a refund on the amount of interest or salary 
from which such deduction has been made calculated at 
the difference between those rates. 

*(4) For the purposes of this section, ‘ total income ’ 
includes, in the case of any person not resident in British 
India, all income, profits and gains wherever arising, ac- 
cruing or received, which, if arising, accruing or received 
in British India, would be included in the computation of 
total income under section 16. 

*(5) Nothing in this section shall entitle to any refund 
any person not resident in British India who is neither a 

\ ^ Buxb-seetions (4), aad (5) wye inserM hj Act III of 1928. 
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British subject as defined in section 27 of the British 
Nationality and Status of Aliens Act, 1914, nor a subject 
of a State in India. 

* Rule 36. All application for a refund of income-tax under 
section 48 of the Act shall he made in the following form : — 
Application for refund of Income-tax. 

I of 


do hereby state that my income from all sources to which the 
Act applies during the year ending on the Slst 

March 19 , amounted to Es. only. 

I therefore pray for a refund of 

t Es. — under ‘‘ Salaries ” 

Es. under “ Securities ” 

Es. under “ Dividends from 

companies ” 

Es. under “ Share of pro- 

fits of the registered 
firm ”. 

known as — of which I am a partner. 

Signature — 

I hereby declare that what is stated herein is correct. 

Dated 19 . 

Signature 

* Rule 37. The application under rule 36 shall be accom- 
panied by a return of total income in the form prescribed under 
section 22 unless the applicant has already made such a return 
to the Income-tax Officer. 

Rule 38. Where the application under rule 36 is made in 
respect of interest on securities or dividends from companies, 
the application shall be accompanied by the certificate prescribed 
under section 18 (9) or section 20, as the case may be. 

Rule 39. The application under rule 36 shall be made as 
follows : — 

(a) If the applicant is resident in British India, to the 
Income-tax Officer of the district in which the applicant is charge- 
able directly to income-tax or, if he is not chargeable directly to 

* These two rales, as well, as the form of return of income, have not yet been 
revised as necessitated by the introduction of sub-sections (4) and (5 ) — see Addenda, 
t The portions not required should.be scored Out. 
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income-tax, to the Income-tax Officer of the district in which he 
ordinarily resides ; 

(&) If the applicant is resident outside British India, to the 
Income-tax Officer appointed by the Central Board of Eevenne. 

See also Rule 41. 

History — 

There were no arrangements for refunds under the 1886 Act. 
The first provision for refunds Avas made in 1916, when higher 
rates were introduced and the gi'aduation made steep. In the 
first instance, the procedure was regulated by rules made by the 
Local Governments. In 1918 the Act itself provided for refunds 
— see section 37 of that Act. The present section is partly an 
amplified version of that section; but it has also been altered Avith 
reference to the neAV method of assessment under the 1922 Act 
under AAffiieh the assessment is made on the ‘total income’ after 
set-off under section 24. 

Sub-sections (4) and (5) AAm-e inserted by Act III of 1928. 
Their object is given in the Statement of Objects & Eeasons as 
below. “ FolloAving the British Income-tax laAV, it is proposed 
to withhold the grant of refunds under section 48 (small incomes 
relief) in respect of dividends of Companies and interest on Indian 
securities from non-residents aa’Iio are not British subjects or sub- 
jects of Indian States, Avhile refunds to non-resident British sub- 
jects or subjects of Indian States Avill be alloAved and calculated 
not Avith reference as at present to the claimant’s total income 
taxable in British India, but AAuth reference to his total income 
Avherever deriA^ed AAffiich Avould be taxable if it accrued, arose 
or was received in British India.” 

Registered firm — 

No refund can arise to a partner in res]3eet of an unregis- 
tered firm. A registered firm, if it is assessed, is assessed at 
the maximum rate, and the partners get a refund if eligible. If 
the registered firm is not assessed, the share of profits vdll be 
taxed in the hands of the partner — see section 14. 

Meaning of words — 

' ^ Security — see section 8. 

‘ Shareholder ’■ includes stockholder — see notes under sec- 
tion 14. ' 

’ ‘ Company ’ — see section. 2 (6). 

‘ British subject ’-—see section 42 (2). 
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Refund of income-tax— 

Section- 48. — Eefunds are necessitated owing to the system 
of taxation at the source, which occurs in the case of the tax on 
companies and on registered firms [section 48 (1) and (2)], and 
of deduction at the source, which occurs in the case of “interest 
on securities ” and “ salaries ” [section 48 (3)]. In both these 
cases, the rate of tax appropriate to the “ total income ” of the 
recipient (the shareholder, partner, security -holder or salaried 
person) is not known at the time that the tax is assessed or de- 
ducted. As stated in paragraph 58, in order to simplify the 
procedure in connection with refunds, section 18 (9) makes it 
obligatory upon the person deducting income-tax from “ interest 
on securities ” to issue to all security-holders a certificate speci- 
fying the amount of the tax deducted from the interest and the 
rate at which it has been deducted; and similarly, section 20 (see 
paragraph 60) requires the principal officer of a company distri- 
buting dividends to issue to shareholders a certificate stating 
that the company has paid or will pay income-tax on the profits 
that are being distributed. These certificates (or, in the case 
mentioned in paragraph 59, a certificate by a bank) must ordi- 
narily be accepted by Income-tax Officers as conclusive proof 
that tax has been paid. 

For the reasons given in paragraph 60 the Income-tax 
Officer, for purposes of I'efund in the case of dividends, has to 
assume that the dividends mentioned in the certificate were taxed 
at the maximum rate current on the date when the dividends were 
declared. In the case both of dividends and of interest on secu- 
I’ities, the tax deducted has to be added to the “ net ” dividend or 
interest paid, for the purpose of calculating both the “ total in- 
come ” of the aiDplicant and the amount of refund due [see para- 
graph 54, and section 48 (1)]. 

A company, a substantial portion of whose income is known 
to be derived from tax-free securities, should be required to cer- 
tify, as the statutory form prescribed in Eule 14 provides, what 
percentage of its income in a given year has actually paid tax or is 
liable to pay tax ; and if a shareholder receives a dividend from a 
company that derives a substantial portion of its income from tax- 
free securities, the shareholder should only be allowed a refund 
under section 48 in respect of a proportion of his dividend corres- 
ponding to the proportion of the company’s income that is sub- 
ject to tax. 

Application for refund under the provisions of rule 39 
should, in cases where the applicant is resident in British India, 
1—106 
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be made to tlie Income-tax Officer of the district in which the 
applicant is cliargeable directly to income-tax or, where he is not ^ 
chargeable directly to income-tax, to the Income-tax Officer of the 
district in which he ordinarily resides and such Income-tax Officers 
are required to give the refunds. In cases \Oiere the applicant ■ 
is resident outside British India, the application should be made 
to the Income-tax Officer, Non-Resident Refund Circle, Bombay. 

The Income-tax Officer will, however, allow a claimant who re- 
sides in an Indian State, the option of receiving payment of the 
refund through the Political Officer in that State, that is to sa3q 
the refund voucher that will be issued by the Income-tax Officer 
will be made payable, if the person applying for the refund so de- 
sires, at the Political Treasury of the Government of India in the 
particular Indian State, or if there is no treasury under the control 
of the Political Officer, at the prescribed British Indian Treasury. 

The necessity for refund of tax on Government se- 
curities can be avoided, by the procedure laid down in para- 
graph 58, in the case of persons who are either not liable to the 
tax, or who have a taxable income which is sufficiently stable to 
justify the Income-tax Officer in assuming that the rate appli- 
cable to the total income is not likely to move from one grade to 
another. Again, as has been pointed out in preceding para- 
graphs, the necessity for a refund can also be avoided, in the 
case of persons who have income which has not been taxed, or 
from which income-tax has not been deducted, at the source, 
since such persons can claim a set-off against the tax due on 
that other income. 

In cases where a cash refund is necessary, the procedure 
laid down in rules 36 to 40 should facilitate the granting of re- 
funds. The application must be made in the form prescribed 
in rule 36, and verified in the manner laid down in that rule, 
and must, under rule 37, be accompanied by a return of the “total 
income” in the form prescribed in rule 19 unless such a return 
has previously been made. A false statement in such a return 
or in such a verification is punishable under the provisions of 
section 182 of the Indian Penal Code, which are set out in para- 
graph 63 above. The application must also, where necessary, be 
accompanied by the certificates mentioned in section 18 (9) or 
section 20. The applications, under rule 40, need not be pre- 
sented in person, but may be sent by post or by an authorised agent. 

In eases where the applicants reading in India do not present ^ 
themselves, / the amount of any refund due should be remitted 
by money order, in which event the cost of the money order is 
borne by the Government and is not to be deducted from the 
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amount to be refunded. If the applicants reside out of India, 
the amount of refund under section 48 or 49 of the Act will be 
remitted to them by a bank draft or money order at their cost 
unless they appoint agents to receive payment in India. 

It should be particularly noted that section 48 does not 
hpply to super-tax (see section 58) since super-tax is not deduct- 
ed at the source or taxed at the source Avith the solitary excep- 
tion of the ease referred to in section 57, in Avhich case no claim 
for any refund can arise. 

Any claim to a refund must, under the provisions of sec- 
tion 50, be made Avithin one year from the last day of the calendar 
year in Avhich the tax Avas recovered. No claim can be enter- 
tained if presented at a later date. 

This section should be interpreted as illustrated beloAV in 
dealing Avith claims for refund of tax on dividends. Taking the 
case of a shareholder in a company AA'hich declares a dividend 
in January, 1923, if he is directly assessed and is a person who 
does not keep accounts, or Avhose “previous year” is the income- 
tax year, an adjustment can be made AAdienever he is assessed in 
the income-tax year April, 1923 to March, 1924, Avhile if he is 
not directly assessed, an application for a refund can be enter- 
tained at any time up to 31st December, 1924. If he keeps ac- 
counts and his “preAuous year” i*uns, say, from October to Sep- 
tember, an adjustment can be made in the course of assessment 
during the financial year 1924-25 but only if the return of income 
in Avhieh the adjustment is claimed is submitted before 31st 
December, 1924. If he is not directly assessed, an application 
for refund can also be entertained up to 31st December, 1924. 

Where the shareholder keeps accounts on the cash basis 
the relevant date is the date of receipt and not the date of de- 
claration and the foregoing instructions have to be read subject 
to this modification. {Income-tax Manual, para. 88.) 

Non-residents — 

If the non-resident is not a British subject or a subject of 
an Indian State, no refund is admissible; if he is a British sub- 
ject or a subject of an Indian State, he is entitled to a refund 
but at the difference between the maximum rate of income-tax 
and the rate applicable to his total income not only in British 
India but also elsewhere. These provisions are based on similar 
provisions in the United Kingdom Acts — see section 24 of the 
Finance Act of 1920. 
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Partially taxed profits— 

The following principle should be adopted in calculating 
the net dividends and regulating refunds on dividends, paid 
from profits that are only partly taxed in the hands of the com- 
pany, e.g., companies a part of whose income arises or accrues 
outside British India and is not received in British India or part 
of whose income is derived from tax-free securities : — 

If » per cent, of the profits pay tax in the hands of the 
company, the total income of the shareholder for the purpose of 
refunds is x. per cent, of the net dividend multiplied by 32129 
taking the present maximum rate of income-tax as one anna and 
six pies. That part of the profits of the company which is not 
taxed in its hands will, of course, be taxable in the hands of the 
shareholder under Section 14- (2) (a) if the income is liable to 
tax under Section 4 (1) and is not exempt under Section 4 (3) 
or under one of the notifications issued under Section 60. But 
no addition on account of income-tax should be made to the part 
of the dividends not taxed in the hands of the company in com- 
puting the shareholder’s total income. {Income-tax Manual, 
para. 2). 

Certificates — Not conclusive — 

The certificates granted under section 20 and Rule 14 are 
not conclusive evidence by which the Income-tax Officer is bound. 
He may, if he likes, take further steps to check the correctness 
of those certificates before granting a refund. 

At the time of declaration of such dividend — 

This expression has been used and not the ‘rate levied on the 
profits’ or a similar expression as in sub-sections (2) or (3) be- 
cause the shareholder is entitled to relief irrespective of whether 
the company is taxed in the year in question or not. The divi- 
dend may be paid out of reserve or the company may provide for 
less depreciation than is allowed for income-tax. Also, the rate 
of tax payable by the company would depend on how its account- 
ing year, i.e., ‘previous year’ fits into the financial year. 

Eefund calculated on gross dividend — 

Though the shareholder receives only a net dividend, it 
is the gross dividend that enters into his ‘total income ’ — vide 
section 16, and it is on this gross dividend that refund is 
allowed. 

Itelsind— Rate of— How calculated-— 

The refund is given at the difference between the rate of 
tax applicable to the profit$ of the company at the time of 
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declaration of dividend and the rate applicable to the shareholder’s 
total income in the year in which the dividend is declared. The 
two rates may conceivably be regulated by the Finance Bills of 
two different years. The rate in either case depends on the 
accounting year, i.e., the ‘previous year’ of the company and the 
shareholder respectively. Thus, if the company declares an 
annual dividend on, say, 1st February, 1926, on which date its 
accounts are closed its profits would be taxed by the Finance Act 
of 1926-27 ; if the shareholder kept his accounts by the year end- 
ing, say, September, the dividend would come to be assessed in 
his hands in the year 1927-28. Until he came to be assessed, 
his total income would of course not be knovm. 

Deceased person’s estate — Title to refund — 

A condition precedent to the grant of refund under this 
section is the submission of a Eeturn of Income — see Eule 37. 
A deceased person’s estate therefore cannot get a refund 
unless the deceased person had already submitted a re- 
turn. See however dicta in Qovincl 8aran v. Commissioner 
of Income-tax f in which it was suggested that, if tax is payable 
by a deceased person’s estate, such estate is also entitled to a 
refund. As to the circumstances in which a deceased person’s 
estate may be liable to income-tax, see notes under section 46. 

Appeals— 

There is no appeal in respect of applications for refunds. 
As regards points of law arising out of such applications, see 
notes under section 66 (1). 

False applications for refunds — 

As regards the penalty, see notes under section 52. 

Income accumulated under trusts' — 

The most common type of such income is that of trustees 
administering trusts on behalf of minors. The first point is 
whether such trusts could be treated as “associations of indivi- 
duals.” It seems clear both from the proceedings prior to the 
amendment of the Act in 1924 and from the Act itself that the 
legislature in using the expression “associations of individuals” 
was not thinking of such persons as trustees or beneficiaries under 
private settlements but of associations of individuals having a 
quasi-corporate existence- If no part of the income is being ex- 
pended on the maintenance and education of the minors, they have 
no present income from the trust funds, and neither they nor any- 
one on their behalf can claim a refund under section 48 (3). That 
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sub-section allows the “o^TOer” of investments to claim refund. 
In a sense, the trustees are owners of the investments, but they 
have no beneficial interest in the income. They would not be 
allowed to claim a refund of British tax as if they were benefi- 
cially interested, but special provision is made under section 25 
of the British Act of 1918 to deal with such trusts. The English 
Act like the Indian Act makes trustees liable for the tax in some 
eases, but both Acts are primarily designed to tax the persons 
beneficially interested behind the trustees though it is not always 
the beneficiary that is taxed. See notes under section 40. 

Cumulative refunds under sections 48 and 49 — 

As to whether refunds can be granted cumulatively under 
both sections 48 and 49, see notes under section 49. 

Dividends free of tax in the United Kingdom and India — 

If a dividend is paid free both of the United Kingdom and 
the Indian Income-tax, the total income for the purpose of sec- 
tion 48 cannot include United Kingdom income-tax. Section 16 au- 
thorises the inclusion of Indian Income-tax only. The fact that for 
relief under section 49 the United Kingdom tax is not deducted in 
computing the income eligible for relief does not affect the issue. 
What the shareholders receive is' only a net dividend. There is 
no 'agency’ as between the company and the shareholder, and in 
the absence of a provision as in section 16 which expressly autho- 
rises the income-tax to be added, the total income of the share- 
holder must be computed on the basis of his actual income with- 
out crediting him with notional receipts not authorised by the 
Act. If, however, a dividend is paid subject to United Kingdom 
Income-tax, it is the gross dividend that should be taken into 
account. 

United Kingdom Law — 

The la-w about ‘small incomes relief’ is quite different in the 
United Kingdom. There is no provision corresponding to section 
48 of the Indian Act- Relief is claimed by assessees, and granted 
either by adjustment during assessment or by refund or by both. 
The right of a shareholder to refund on account of the tax paid 
by the company on his dividends rests on judicial pronounce- 
ments and not on any express provision as in India. 

4S>. (l) Jf any person who has paid Indian in- 

Eeiui iu respect of ^onie-tax foF any year on any part of his 
incotpe ’proves to the satisfaction of the 
: Income-thxOfficerthatlie has paid United 
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King-dom income-tax for that year in respect of the same 
part of his income, and that the rate at which he was 
entitled to, and has obtained, relief under the provisions of 
section 27 of the Finance Act, 1920, is less than the Indian 
rate of tax charged in respect of that of his income, he 
shall be entitled to a refund of a sum calculated on that 


part of his income at a rate equal to the difference between 
the Indian rate of tax and the rate at which he was 
entitled to, and obtained, relief under that section : 

Provided that the rate at which the refund is to be 
given shall not exceed one-half of the Indian rate of tax. 

(2) In sub-section (l) — 

(a) the expression “Indian income-tax” means in- 
come-tax and super-tax charged in accordance with the 
provisions of this Act ; 

(^) the expression “Indian rate of tax” means the 
amount of the Indian income-tax divided by the income on 
which it was charged ; 

(c) the expression “United Kingdom income-tax” 
means income-tax and super-tax chargeable in accordance 
with the provisions of the Income-tax Acts. 

Eule 40. An application for refund of income-tax under 
section 49 of the Act shall be made in the following form: — 

Application for relief from double income-tax under section 49 of 
the Indian Income-tax Act, 1922. 

I of 

do hereby state that I have paid United Kingdom iiieome-tax and 
super-tax amounting to £ — ^ — ^for the year ending 19 

on an income of £ and that Indian ^ _ 


super-tax amounting to £ ^for the year ending 19 

on an income of £ and that Indian ^ _ 

income-tax and super-tax 

of Es. ^has also been paid on 

-. j — the same income — — ^ j obtained relief under 

income from the same source amounting to Rs.- 

the provisions of section 27 of the English Finance Act, 1920, at 

the rate of —see attached certificate from the 

Inspector of Taxes — — — ^I now pray for a further 
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relief at the rate of amounting to Es.- ^ -under 

section 49 of the Indian Income-tax Act, 1922, to which I am en- 
titled. My income from all sources to which this Act applies 

during the previous year” ending on the 19 

amounted to Es. -only see Eeturn of 

T atached. ■ ■ 

IllCOIBO already submitted 

Signature- — 

I hereby declare that what is stated herein is correct. 

Signature ^ — 

Dated — — 

Enle 41. The application under lule 06 01 lule 40 may be 
presented by the applicant in person or through a duly authorised 
agent or may be sent by^ post. 


The arrangement regarding Double Income-tax Belief is 
more complicated than it appeal's to be at- hist sight as nill be seen 
from the paragi'aphs of the Income-tax Manual reproduced below. 
It is based on the recommendations of the Eoyal Commission on 
Income-tax in the United Kingdom (1920). There was no arrange- 
ment for Double Income-tax Belief in India before 1922, 


Relief from double income-tax — 

{Section 49).— At a conference between the representatives 
of the Home Government and of the Dominions and of India an 
agreement was arrived at to the following effect : That in res- 
pect of income taxed both in the United Kingdom and in India 
there should be deducted from the appropriate rate of the United 
Kingdom Income-tax (including super-tax), the whole of the rate 
of the Indian Income-tax (including super-tax), charged in res- 
pect of the same income, subject to the limitation that in^no case 
should the maximum rate of relief given by the United Kingdom 
exceed one-half of the rate of the United Kingdom income-tax 
(including super-tax) to which the individual tax-payer might be 
liable and that any further relief necessary in order to confer on 
the tax-payer relief amounting to the lower of the two taxes 
(United Kingdom and India) should be given by India. That is 
to say, the arrangement is that where income is liable to taxation 
both in the United Kingdom and in India, it should pay only at 
the highest rate leviable in either country. These proposals have 
been accepted by the Government of the United Kingdom, and are 
embodied in section 27 of the Kinance Act of 1920. A copy of 
&at action is given below : 
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27. (1) If any person wlio has paid, by deduction or otlierwise, 

or is liable to pay United Kingdom income-tax for any year of assessment 
on any part of his income proves to the satisfaction of the Special Com- 
missioners that he has paid Dominion income-tax for that year in respect 
of the same part of his income, he shall be entitled to relief from United 
Kingdom income-tax paid or payable by him on that part of his income 
at a rate thereon to be determined as follows : — 

(a) if the Dominion rate of tax does not exceed one-half of the 
appropriate rate of United Kingdom tax, the rate at which relief is to be 
given shall be the Dominion rate of tax, 

(&) in any other case the rate at which relief is to be given shall 
be one-half of the appropriate rate of the United Kingdom tax. 

For the purpose of this section, the expression ''the appropriate 
rate of United Kingdom tax'' means the rate at which the claimant for 
the year to Avhich the claim relates has borne or is liable to bear United 
Kingdom income-tax and where the claimant is liable to United Kingdom 
super-tax the expression "the apj^ropriate rate of United Kingdom tax" 
means a rate equal to the sum of the rates at which he has borne or is 
liable to bear United Kingdom income-tax and super-tax, respectively, for 
that year. 

(2) Where a person has not established his claim to relief under 
this section for any year of assessment before the first day of January in 
that year, the relief shall be granted by way of repayment of tax. 

(3) Where by reason of the allowance of relief under this section 
the rate of United Kingdom income-tax deducted from or paid in respect 
of any part of the income of any individual is less than the standard rate, 
and the rate of the relief so allowed is greater than the rate appropriate 
to the ease of that individual, such an adjustment shall be made in allow- 
ing to that individual any relief to which he may be entitled under the 
provisions of this part of this Act relating to the rate of tax on the first 
two hundred and twenty-five pounds of taxable income as may be neces- 
sary to secure that the amount of United Kingdom income-tax finally paid 
or borne by him shall be equal to the amount which would have been paid 
or borne if the relief under this section had in the first instance been given 
at the rate appropiuate to his ease. 

(4) Notwithstanding anything in the Rules applicable to Case IV 
or Case V of Schedule D or in any other provision of the Income-tax Acts, 
no deduction shall be made on account of the payment of Dominion income- 
tax in estimating income for the purposes of United Kingdom income-tax, 
and where income-tax has been paid or is payable in any Dominion either 
on the income out of which income subject to United Kingdom income-tax 
arises or is received, or as a direct charge in respect of that income, the 
income so subject to United Kingdom income-tax shall be deemed to be 
income arising or received after deduction of Dominion income-tax and an 
addition shall, in estimating ineoine for the purposes of the United King- 
dom income-tax, be made to that income of the proportionate part of the 
income-tax paid or payable in the Dominion in respect of the income out 
of which that income arises or is received together with the full amount of 
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any Dominion income-tax directly charged or chargeable in the Dominion 
in respect of that income : 

Provided that — 

(a) where any income arising or received as aforesaid consists 
of dividends which are entrusted to any person in the United Kingdom 
for. payment and the Special Commissioners are satisfied that the person 
so entrusted is not in a position to ascexdain the amoiiiit of the addition to 
be made under this sub-section, the assessment and charge may be made 
on the amount of the dividends as received by the person so entrusted, but 
in any such case the amount of the addition shall be chargeable on the 
recipient of the dividends under Case VI of Schedule D; and 

(&) where, under the laws in force in any Dominion, no profusion 
is made for the allowance of relief from Dominion income-tax in respect 
of the payment of United Kingdom income-tax, then in assessing or charg- 
ing income-tax in the United Kingdom in respect income assessed or 
charged to income-tax in that Dominion deduction shall be allowed in 
estimating income for the purpose of United Kingdom income-tax of an 
amount equal to the difference between the amount of the Dominion in- 
come-tax paid or payable in respect of the income and the total amount 
of the relief granted from the United Kingdom income-tax in respect of 
the Dominion income-tax for the period on the income of which the assess- 
ment or charge to United Kingdom income-tax is computed. 

In this sub-section the expression ^dividends’ includes any interest, 
annuities, dividends, shares of annuities, pensions, or other annual pay- 
ments or sums in respect of which tax is charged under the Rules appli- 
cable to Schedule C or under Rule VII of the Miscellaneous Rules appli- 
cable to Schedule D. 

(5) Where under Rule 20 of the General Rules applicable to Sche- 
dules A, B, 0, D and E, a body of persons is entitled to deduct income- 
tax from any dividends, tax shall not in any case be deducted at a rate 
exceeding the rate of the United Kingdom income-tax as reduced by any 
relief from that tax given under this section in re>spect of any payment 
of Dominion income-tax. 

(6) Where under the law in force in any Dominion provision is 
made for the allowance of relief from Dominion income-tax in respect of 
the payment of United Kingdom income-tax, the obligation as to secrecy 
imposed by the Income-tax Act upon persons employed in relation to 
Inland Revenue shall not prevent the disclosure to the authorized officer 
of the Government of the Dominion of such facts as may be necessary to 
enable the proper relief to be given in cases when relief is claimed both 
from United Kingdom income-tax and from Dominion income-tax. 

(7) The Commissioners of Inland Revenue may from time to time 
make regulations generally for carrying out the- provisions of this section, 
and may, in particular, by those regulations provide: — 

(a) For making such arrangements with the Government of any 
Dominion, to wMch the last preceding sub-section applies as may be neces- 
sary to be granted. 


(6) For prescribing the year which in relation to any Dominion 
income-tax is, for the purposes of relief under this section, to be taken 
as corresponding to the year of assessment for the purposes of United 
Kingdom income-tax. 

(8) In this section: — 

(a) The expression “Dominion” means any British possession, 
or any territory which is under His Majesty’s protection or in respect of 
which a mandate is being exercised by the Government of any part of 
His Majesty’s dominions. 

(b) The expressions “United Kingdom income-tax” and “United 

Kingdom super-tax” mean respectively income-tax and super-tax charge- 
able in accordance with the provisions of the Income-tax Acts. 

(c) The expression “Dominion income-tax” means any income-tax 
or super-tax charged under any law in force in any Dominion, if that tax 
appears to the Special Commissioners to correspond with United Kingdom 
income-tax or super-tax. 

(d) The expression “Dominion rate of tax” means the rate 
determined by dividing the amount of the Dominion income-tax paid for 
the year by the amount of the income in respect of which the Dominion 
income-tax is charged for that year, except that where the Dominion in- 
come-tax is charged on an amount other than the ascertained amount of 
the actual profits the Dominion rate of tax for the purposes of this section 
shall be determined by the Special Commissioners. 

For the purposes of this section, the rate of United Kingdom income- 
tax shall be ascertained by dividing by the amount of the taxable income 
of the person concerned the amount of tax payable by that person on that 
income before deduction of any relief granted in respect of life assurance 
premiums or any relief granted under the provisions of this section, and 
the rate of United Kingdom super-tax be ascertained by dividing the 
amount of the super-tax payable by any person by the amount of that 
person’s total income from all sources as estimated for super-tax purposes. 

# # * * 

Under that section, a person whose income is assessed both in the 
United Kingdom and in India is entitled to claim from the authori- 
ties of the United Kingdom a refund or rebate of the rate levied 
in India up to one-half of the English rate. 

Section 49 of the Indian Income-tax Act, therefore, provides 
that where any further relief is to be given in order to secure that 
such a person shall not pay a higher rate than the highest rate 
in either country, such relief will be given by India, subject to the 
limitation that the relief given in India shall not exceed half of 
the rate of income-tax and super-tax combined. Up to the year 
1921-22 the Indian rates of income-tax and super-tax combined 
were less than half the rates in the United Kingdom, and, there- 
fore, no claim can be made under this section in respect of tax 


852 


THE INGOME-TAX ACT. [8.45’ 

levied lip to that year. Belief can only be claimed in India, when, 
owing to any alteration in the rates, the Indian rate is more than 
half the English rate, and the amount of relief would merely be 
the amount by which the Indian rate exceeds half the English 
rate. The rates prescribed in India in some cases now amount 
to more than half the English rates as fixed for the year 1926-27. 
The table below shows the amount of English income-tax and 
super-tax and the effective rate per rupee contrasted with similar 
figures for the Indian rates. 


ENGLISH. 
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Note. — The allowaBces aiid abatements allowed by the ITnited Kingdom In- 
eome-tax Act have not been taken into aeeonnt in working out the figures of LTnited 
Kingdom Income-tax in the table. The Ineome-tax and Super-tax have also been 
assumed to be charged on the same , iaeoine. The figures are therefore only useful 
as generally indicating the relative rates of, taxation in the two countries. 

It will be observed that the rate for individuals and firms is less 
than half the English rate up to an income of about 3 lakhs, 
ons with such incomes which are wholly taxed both in the 
t^ Kingdom and in India can, therefore, claim a refund or 
rebate of the whole of the Indian rate to be set against the 
Engli^ in England. The English rate 
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for an income of 4i lakhs is jnst over 6 annas and 6 pies and a 
person who has paid income-tax both in the United Kingdom 
and in India on an income of 4J lakhs could claim a refund from 
the English authorities of a sum equivalent to 3 annas 3 11/50 
pies per rupee on his assessed income and thereafter could claim 
from the Indian income-tax authorities a refund of 8 17/50 pies 
per rupee of his assessed income. An assessee must have ob- 
tained relief from the authoi'ities in the United Kingdom and 
must prove that he has done so and at Avhat rate the relief was 
granted before any relief can be given to him in India. Under 
Section 50 any claim to relief under Chapter VII is barred if it 
is not made within one year of the end of the financial year in 
which the tax was recovered. So far as Double Income-tax is 
concerned the ‘ recovery ’ referred to is of course the recovery 
of the tax in India. Since there is often very great delay in set- 
tling assessments and claims to relief in the United Kingdom, pro- 
visional claims for Double Income-tax relief unsupported by proof 
that relief has actually been obtained in the United Kingdom 
may be accepted if presented within the limitation period if the 
assessee definitely undertakes to produce such proof as soon as 
relief in the United Kingdom has actually been obtained when 
this undertaking is punctually fulfilled the claim may be treated 
as one presented in due time. 

It is necessary to emphasise the fact that the relief unde^- ■’ 
this section proceeds and is based upon a comparison of the rate 
of tax in India with the rate oi tax in the United Kingdom and 
not of the comparative amounts of tax paid in either country. 
That is to say, what is compared is the rate of the Indian tax 
paid by the claimant for the Indian year of .assessment eorres- 
poiiding to the United Kingdom year of assessment in respect 
of the part of the claimant’s income liable to United Kingdom tax 
and not the particular amount of such part of his income hable 
to United Kingdom income-tax as is charged to Indian income- 
tax. The rate of Indian income-tax paid in respect of the part 
of the income in question having been ascertained, the relief from 
United Kingdom income-tax is granted on that part of the in- 
come as is charged to United Kingdom income-tax for that year 
of assessment, irrespective of the fact that the amount of the 
United Kingdom assessment may be greater or less than the 
amount of the Indian assessment for the corresponding Indian 
year of assessment or that the amount of relief may fall short 
of or exceed the amount of Indian tax actually paid. In other 
words, under this system of relief no enquiry is made in the 
United Kingdom into an^ difiejences of basis of computation 
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under the Indian and United Kingdom rules of assessment, pro- 
vided that it is clear that from whatever source he derives the 
income on which he claims relief, the claimant ha^s paid (for the 
Indian year of assessment corresponding to the United Kingdom 
year of assessment for which relief is claimed) Indian tax in 
respect of his income from that source, however that income may 
have been computed for the purposes of assessment to the Indian 
tax; and the procedure in India in determining the balance of 
relief to be given in this country proceeds in exactly the same way. 
For example, suppose a man resident in the United Kingdom 
trades in India and is liable to United Kingdom income-tax in res- 
pect of the profits on a three years’ average and to Indian in- 
come-tax on a preceding year’s basis; suppose also (ignoring 
other expenses) that the Indian Act allows as a deduction the 
payment of annual interest on money borrowed which is not 
allowed in the United Kingdom, and that his profits for the years 
1 to 4 are as follows : — 


Number. 

i 

1 

Profits before 
deduction of 
annual interest. 

1 Annual interest. 

1 


Rs. 

Rs. 

I ' ■ ■ 

1 ,00,000 

3)000 

2' ' •• 

50,000 j 

6,000 

3 - . 

30,000 ; 

2,400 


70,000 

5)000 

The United Kingdom and Indian assessments for the years 


4 and 5 are as follows : — 


Figures. 

United 

Kingdom 

assessment. 

' United 

Kingdom 
rate (say) 

Indian 

, asses.snient. 

Indian 
i rate (say) 

1 


i 

Rs. 


Rs. 


4 

1 

60,000 

As, 4 

27,600 

A. i 

5 

'rTri f* 

50,000 

S'?" 4 l^- 

65,000 

A. I 19/26 


ed at 1 anna on Es. 60,000 for the year 4 and 1 19/26 annas on 
Es. 50,000 for the year 5. There will be no claim to any relief 
in India. 

Thisi system of relief is one that was deliberately adopted 
at the conference, the principle follovod being summarised as 
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follows ill tlie report of the United Kingdom Royal Oommissioiij 
vm. :■ — 

'‘That there will be no interference either by the United Kingdom 
or by a Dominion with the basis of assessment adopted by any other 
part of the Empire, and further that the settlement should be indepen- 
dent of increases and decreases in rate of tax and alteration in the basis 
of assessment whether in the United Kingdom or in the Dominions. This 
intention is clearly illustrated by the following examples which are given 
in the report. 

Example 1. — A, a British resident, derives a fluctuating unearned 
income directly from a Dominion whose rate of tax applied to that income 
is Is. 6d. in the £. A has no other income, and his rate of tax in the 
United Kingdom varies according to the amount of his income. The 
following figures illustrate the position ; — 



United Kingdom . 

Dominion. 

I St year. 



Tax before relief 

• • ;i^.icoo at 3J. c\^. 

;!^6oo at ij. 6d. 

Relief 

;^,iooo at IX. 6f/. 

Nil, 

Tax after relief 

,, ;^r ,000 at 2 s. '^d. 

£600 at IS, 6d, 

2nd year. 



Tax before relief 

.. ;i^300 at 3.?. 0^/. 

£qQO at IJ. 6d, 

Relief 

• . ;^30o at 

Nil, 

Tax after relief 

.. ;^300 at is. 6d. 

i 

£goo at is. 6d. 


In this example, although it was the same description of income 
assessed each year, there were wide variations in the amounts assessed in 
the United Kingdom and in the Dominion. This might happen owing to 
different methods of coinxiuting taxable profit, and the differences are 
intentionally exaggerated to illustrate tliejpxixicipd'es followed. 

Example 2. — B is a British resident receiving as shareholder .an 
income of £900 from a British Company C which derives the whole of 
its income from a Dominion. In the first place relief will be given to 
the Company C, and in order to illustrate how this is done, let it be 
assumed that the Company's profits as calculated for the United King- 
dom tax are £60,000, and as calculated for Dominion tax £50,000. 
Adjustment will be made to the Com pany as follows : — 

I United Kingdom. I Pominion. 



Tax before relief 


Relief 


Tax after relief 
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The Company when paying the clmclend to B Avould deduct 4s. 6d. 
in the 6 United Kingdom tax, and intimate on the dividend warrant that 
the relief in respect of Double Income-tax was Is. M. in the £. .t, 

Let it be assumed that B’s dividend of £900 is his total income, so ^ 
that his proper rate of charge to United Kingdom income-tax is 3s. 9d. [ 

He has suffered Dominion tax to the extent of Is. 6d. in the £, and his 
ultimate rate of United Kingdom income-tax is 2s. 3d. in the £ (3s. 2d. 
less Is. 6d.) , but he has suffered by deduction 4s. Qd. in the £ and he will 
accordingly be repaid 4s. 6d. minus 2s. 3d. equal 2s. 3d. in the £ on £900. 

Example 3. — D is a British resident receiving £900 from Company 
C, but he has other income arising in the United Kingdom, and his com- 
bined rate of Income-tax and Super-tax is 7s. 6d. in the £. He is entitled, 
therefore, to Double-Income tax relief up to a maximum of 3s. 9d. but ■ 
the Avhole of the Dominion tax (Is. 6d. in the £) has already been allowed 
to the Company C, who deduct 4s. 6d. United Kingdom tax on payment 
of the dividends, and no further relief is due. D will, therefore, be assess- 
able in respect of the £900 at Is. 6d. in the £, viz., 7s. 6d. less 4s. 6d. 

United Kingdom tax deducted, and Is. 6d. Dominion tax.. 

It will be noted that in the table (page 854) the amount of 
relief which a company can get under the English Act is at the 
rate of 2 annas in the rupee and that the amount which they can 
claim from the Indian authorities ■null be at a rate of 6 pies in 
the rupee. The reason for the comparative high rates in India 
as compared with the United Kingdom of the tax on companies is 
that the Indian rate includes the super-tax on companies while 
the English rate does (did) not include the United Kingdom Corpo- 
ration tax. At the same time, it must be noted that the Indian 
rate of 2 annas and 6 pies given in the table for companies is 
a rate which in actual practice will never be reached. It includes 
the 1 anna and 6 pies income-tax rate and the flat rate of 1 anna 
for super-tax; but the flat rate of 1 anna is never charged on the 
whole of the assessable income but only on the portion of the in- 
come in excess of Es.' 50,01X1.’ The rate for the portion of the 
incdnie below Es. 50,000 is nil. In order to get at the compara- 
tive rate, the tax paid by the company has to be divided by its 
total income. Thus, in the ease of a company with a profit of 
1 lakh, the comparative I'ate would merely be 2 annas while the 
rate in the case of a company with a profit of 2 lakhs, it would 
merely be 2 annas and 3 pies. In the former case, full relief 
would be obtainable in the United Kingdom and no relief should 
be claimed in India while in the latter case a relief of 2 annas in 
the rupee would be obtained in the United Kingdom and of 3 pies 
in India. (These rates relate td a period when the United King- 
dom rate of income-tax was 5s. in the £). 

In order to obtain relief in India a claimant is req'uired 
to supply the official receipt for the United Kingdom income-tax 
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paid, the notice of assessment in particular sliowing the basis on 
which the liability has been computed and a certificate of the 
Income-tax authorities showing what relief has actually been 
granted to him in the United Kingdom. 

The folloAving are further examples illustrating the method 
to be adopted in calculating relief due under section 49 of the 
Act : — 


Example 1. — A, a married man with one child, is resident in the 
United Kingdom; he has a fixed income of Ks. 10,500 from property in 
India, and has no other income. His liability to tax is: — 


In the United Kingdom. 


In India. 


Assessable income 
Less Personal allowance 
Deduction for child 


KS. A. p. 
10,500 o o 

.. Ks. 3,375 

•* b. 540 3,915 o o 


Income-tax on Ks. 10,500 
at 9 pies in the rupee, 
Rs. 492»3 ;o. 


Taxable income .. 6,585 o o 

Taxon the xst Rs. 33,75, at As. 2 in the rupee*. 421 14 0 
Tax on balance Rs. 3,3toat .4s 4 in the rupee. , 802 8 o 


*To!aI tax (before relief in respect of Indian in- 
come-tax) 1,224 6 o 


The United Kingdom tax (Rs. 1,224-6-0), divided by the taxable 
income (Rs. 6,585) gives an ‘ * appropriate rate of United Kingdom tax” 
of approximately 2 anna,s 11.7 pies. A has paid Indian income-tax in 
respect of the same income at a rate of 9 pies in the rupee, that is, a rate 
which is less than half the United Kingdom rate, and the relief from 
United Kingdom tax will, therefore, be a sum equal to the Indian rate 
on Rs. 6,585. 

Example 2. — is a bachelor, resident in the United Kingdom with 
no dependants, and has an earned income of £1,000 assessable to United 
Kingdom income-tax. He has no other income and pays income-tax in 
India in respect of the income in question. His liability to tax is as 
follows: — 


*For the purposes of ealeukting I* the appropriate rate of United Kingdom 
this amount is not to be reduced by any relief granted in respect of any life assurance 
premium. 
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j 

United Kingdom. 


^ d . 

Total income 

1,000 0 

Zm earned Income allowance one lenth of Z 

100 0 0 

Assessable income 

900 0 0 

Z^ess Personal allowance 

US 0 0 

Taxable income 

765 0 0 

Tax on ist j^'225 at 2s, 6 d, 

28 2 6 

Taxon balance ;!^S40 at 5^. 

I 3 S 0 0 

*Total tax (before relief in respect of Indian income-tax) 

163 ^ 2 


The tax (£163-2-6) divided by the taxable income (£765) gives 
an ‘^appropriate rate of the United Kingdom tax’’ of 4^. 3.2d. or 3.41 
annas in the rupee; Indian income-tax is payable on this income at a rate 
of 9 pies in the rupee, so that B is entitled to get relief from the United 
Kingdom at the rate of 9 pies in the rupee (that is, lid. in the pound) 
on £765 and there is no balance of relief to be given in India. 

Example 3. — C is a Company the whole profits of which are taxed 
both in the United Kingdom and in India. The Indian rate of tax paid 
by the company is 2 annas and 3 pies in the rupee w^hile the ‘ ‘ appropriate 
rate of United Kingdom tax” for the company is 5s. in the pound. The 
company can get relief at the rate of 2|6 in the pound (or 2 annas in the 
rupee) in the United Kingdom and on proof of payment of United King- 
dom tax and of the grant of United Kingdom relief can claim from the 
Income-tax authorities in India the balance of relief, namely, 3 pies in the 
rupee. 

Corporation Profits Tax paid in the United Kingdom should not 
be deducted from the income taxed in India for the purpose of calculat- 
ing the relief claimed under section 49. 

This section merely provides for relief from double tax 'where the 
same income is assessed to tax both in the United Kingdom and in India, 
it does not provide for relief in other cases. {Income-tax Manual^ para. 
89.) 

The following procedure should be follo'wed for the grant of relief 
in respect of double taxation in India and in the United Kingdom; — 

When during an assessment it is known that an assessee will be 
entitled to relief on account of double taxation on any part of his income, 
the amnimt of the relief may be calculated by the Income-tax Officer so far 
as is possible, and the assessee may be allowed to pay the demand in two 

*Por the puiposes of calculating ^Hhe approx^riate rate of United Kingdom 
tax^^ this amount is not to be reduced by any relief granted in respect of any life 
assurance premium. 
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instalments, the second of wliicli ■will represent the amount of relief cal- 
culated to be due. The date of the first instalment '(rill be that ordinarily 
fixed for the payment of a demand of income-tax, while the second -will 
be payable two or, if possible, three or four months from the date of the 
notice of demand. If the assessee produces the necessary British certifi- 
cates and establishes his claim to relief under section 49 of the Indian 
Income-tax Act, 1922, the demand for the second instalment should be 
modified by cancellation or reduction or, if the relief is greater than the 
second instalment and the first instalment has been paid, a refund should 
be granted. {Income-tax Manual, para. 89-A.) 

Indian States — 

Arrangements for relief from double taxation in Britisli 
India pnd Indian States are regulated by Notifications under 
section 60, which are set out under that section. 

Proves to the satisfaction of the Income-tax Officer — 

The nature of the evidence must depend on the circum- 
stances of each case and the discretion of the Income-tax Officer, 
but the certificates of the Eevenue Officers in the United Kingdom 
would ordinarily be accepted as satisfactory evidence by the In- 
come-tax Officer. 

Indian rate of tax — 

It will be noticed that the method of arriving at the ‘ap- 
propriate I’ate of tax’ under section 27 (1) of the English Finance 
Act of 1920 is quite different from the method of arriving at the 
Indian rate of tax under section 49 (2) (&) of the Indian Income- 
tax Act. While under the former, separate rates are first struck 
of super-tax and income-tax, and the two rates added together 
to form ‘the appropriate rate of tax’, under the Indian law, on 
the other hand, the ‘Indian rate of tax’ is ascertained by divid- 
ing the sum of the income-tax and super-tax paid by “the income 
on which such tax is charged.” But there is a little confusion 
in the definition in section 49 (2) (fc) inasmuch as the income on 
which income-tax is charged is not the same as the income on 
which super-tax is charged. The only possible interpretation of 
the section is to divide the sum of the income-tax and super-tax 
by either of the incomes on which income-tax and super-tax are 
respectively charged. In view of the ambiguity and the rule of 
construction that favours the subject in doubtful cases, the asses- 
see should perhaps have his rate computed by the alternative 
method that favours him; but in most cases it would make no 
difference one way or the other, because what is gained by choos- 
ing a particular divisor will be automatically lost, the same divisor 
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being tlie multiplier of tbe riite arrived at by elioosing the parti- 
cular divisor. It is obvious that the relief will be allowed in res- 
pect of the same income as is chosen for arriving at the rate of 
Indian tax. The only cases in which it might suit an assessee 
to claim a particular alternative are those in which the adoption 
of either alternative brings the Indian rate on either side of half 
‘the appropriate rate of tax’ under the English Act. It is only 
if the Indian rate is more than half the ‘appropriate rate’ of 
English tax that any claim at all can be made on the Indian Ex- 
chequer; and in the marginal oases indicated above, the assessee 
could perhaps claim that the divisor used should be the lower 
of the two incomes on which respectively income-tax and super- 
tax are charged. 

Another possible point of view is that it is only that por- 
tion of the income that bears both super-tax and income-tax that 
satisfies this definition, i.e., the income on which such tax (income- 
tax owd super-tax) is charged [sub-section 2 (a) S (&)]. In this 
view, the divisor would be the ‘total income’ minus the portion 
not liable to super-tax minus the portion exempt from income-tax. 

This view, which ignores the fact that ‘and’ can be used in the 
sense of “and or or”, is difficult to maintain, because it would de- 
prive persons who have paid either income-tax or super-tax only 
of relief under this section. 

All these arguments only show the defective drafting of the 
section ; but the framers of the section probably had in view mere- 
ly ‘total income’ under section 16 when they meant “income on 
which such tax is charged”. j. 

Any part of his income — 

The word ‘part’ has reference merely to the fact that only 
a part of the assessee ’s income is doubly taxed, the assessee also 
having income which is not taxable both in India and in the 
United Kingdom. The expression also brings out the fact that 
the methods of computation of the doubly charged income may be 
different in the two countries. Thus, in the United Kingdom, in 
respect of Schedule D, the average of 3 years’ income was, till 
recently, taxed; whereas in India what is taxed is the previous 
year’s income. Nevertheless it is the same ‘part of income’ that 
is directly charged within the meaning of the section. There is 
nothing in this expression to justify the splitting up of the in- 
come into two or more parts according as whether the parts 
bear Indian income-tax only or super-tax only or both, or to justify 
the splitting of the income into the different ‘slabs’ that bear 
different rates of , super-tax. : 
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Shareholder or partner — Position of— 

The position of a company or firm for the purposes of 
Double Income-tax Relief is fairly clear, but not so the position 
of the shareholder or partner. In the first place, it is arguable 
whether tax is ‘paid’ by the shareholder or partner. A condition 
precedent to the grant of the relief is that the person has ‘paid’ 
Indian income-tax. It will be seen from the notes under section 
14 that the company is not the agent of the shareholder. (The 
position of a firm, however, is somewhat different.) It cannot 
therefore be said that the shareholder has paid tax either directly 
or through an agent. In practice, however, shareholders are 
allowed relief under this section (though not in respect of company 
super-tax), ‘paid’ being construed as equivalent to ‘suffered’. 

In the second place, if as the result of relief under section 
49 a company ultimately pays less than the maximum rate of 
income-tax in India, should the relief to the shareholder under 
section 48 be restricted to the difference between the rate actualli/ 
paid by the company and his personal rate, or be the difference 
between the maximum rate of income-tax and the personal rate? 
Also, if the personal rate of tax of the shareholder is higher than 
the rate actually suffered by the company, can the excess relief 
be recovered from the shareholder? In the United Kingdom 
the law is clear, and provision is made for the recovery of such 
excessive relief, and also for giving credit to the shareholder only 
for such tax as has been actually borne by the company. 

See section 27 (3) and (5) of the Finance Act, 1920, set 
out supra. 

Unregistered firm — Partner in — 

A partner in an unregistered firm does not, it is submitted, 
pay income-tax within the meaning of this section. It is the firm 
that pays the tax, and not the partner. In a registered firm, of 
course, each partner is ultimately separately assessed; and in 
a company also, the shareholder is similarly assessed. But, in 
an unregistered firm, the partner’s share of the profits is not 
taken into account at all in assessing the partner except in fixing 
the rate of tax for his other income. 

Double Income-tax Relief— Should company pass on relief to 

shareholder — Preference shareholders— Right of — 

In Rover v. South African Breweries^ it was held by 
Astbury, J., that a company that had obtained relief from Double 
Income-tax (under section 43 of the Finance Act of 1916) could 

(1) (1918) 2 Oh. 
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deduct tas from its dividends only at the rate at which the com- 
pany actually suffered the United Kingdom tax, i.e., after reduc- 
ing it by the tax refunded, and this principle was to be applied 
both in respect of ordinary shares and preference shares. In 1919, 
however, the Scottish Court of Session held in The New Zealand 
and Australian Land Co. v. The Scottish Union and National In- 
surance Co. ^ that in paying a preference dividend the company 
could deduct the entire rate of United Kingdom tax, it being held 
that a preference shareholder was not entitled to share in any 
relief obtained by the company on account of Double Income-tax, 

In the Finance Act of 1920 a definite provision was made 
[section 27 (5)] to the effect that a company must restrict its 
deduction of tax (no matter what the class or nature of dividends) 
to the net rate of United Kingdom tax which in fact the company 
had suffered. Meantime, the House of Lords had confirmed 
the decision of the Scottish Court,- overruling Astbury, J.’s judg- 
ment. 

In Wakefield v. Whiteaway Laidlaw S Co “ the company 
had issued preference shares, shortly after the decision in the 
South African Breweries ease, subject to an express stipulation 
that the shares would bear United Kingdom tax at the full rate. 

It was argued on behalf of the company (1) that the amendment 
of the law in 1920 contemplated a different set of circumstances 
from those in the Kew Zealand, etc.. Company case, and that 
therefore the House of Lords’ decision was not obsolete, and (2) 
in any case the amendment . could not retrospectively affect the 
express stipulation between the company and the preference 
shareholders that the latter should pay the full rate of tax. Mr. 
Justice Sargant gave a decision in support of the company on 
the first contention, and expressed no ojoinion on the second. The 
point was again raised in Sheldrich v. South African Breweries* in 
which the Court of Appeal decided that Sargant, J.’s judgment 
was wrong. 

The position therefore is that in the United Kingdom at 
present, a company receiving Double Income-tax Belief must pass 
the relief on to the shareholder, whatever the nature of the share. 

In India, however, in the absence of an express provision 
corresponding to section 27 (5) of the British Finance Act of 1920, 
the above decision cannot be automatically extended ; and the 

^ ^ ; ‘'to 

(2) (1921) 1 A.C. 172. 

(3) 37 T.L.B. 569. 
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rights of preference shareholders would seem to depend on their 
conti’actual rights. See Purshottanidas Harhisandas v. Central 
India Simimng, etc., Co.^ which however was decided under the 
1886 Income-tax Act. In the absence of special contractual 
rights, it is submitted that the position of preference shareholders 
in this respect is the same as that of ordinary shareholders, that 
is, neither are entitled to be passed on the relief obtained by the 
company. The ordinary shareholders, no doubt, benefit by Avhat- 
ever swells the profits of the company that are available for dis- 
tribution, but they cannot claim that the dividends should be in- 
creased by the relief obtained from the Government on account of 
Double Income-tax. 

United Kingdom Law — 

With effect from 1929-30, super-tax will be replaced by a 
sur-tax in the United Kingdom. As at present it will be levied 
on individuals only; and it will continue to be administered by 
the Special Commissioners. The equivalent of the present com- 
bined income-tax and super-tax vdll in future be made up of two 
parts — one, the Income-tax proper, at a ‘standard’ rate instead 
of at a single rate as at present; and the other, in respect of 
incomes over a prescribed limit, at a certain rate or rates in addi- 
tion to the standard rate. The tax at the standard rate will be 
deemed to be a first instalment of the combined tax ; and the 
difference between the total tax and this instalment will be known 
as sur-tax and paid next year as a deferred instalment of income- 
tax. There is really not much difference in effect between the 
present system and the new, except that the new system makes 
persons pay sur-tax for as many years as they have earned pro- 
fits, whereas at present they do not pay super-tax in the first 
year in which they earn the profits making them liable to the 
tax, and often escape to some extent in the last year — ^by death, 
etc. 

As will be seen from the notes under section 3 regarding the 
existence of the source of income during the year of assessment, 
super-tax in the United Kingdom is, like the Indian, income- 
tax and super-tax, a retrospective tax on the previous year’s 
profits ; whereas the United Kingdom income-tax is a tax on the 
current year’s profits — computed conventionally with reference 
to past profits in different ways according to the circumstances 
of each ease. In future, both income-tax and super-tax, that is, 
super-tax will be levied on the same basis in the United Kingdom. 

Consequential amendments have been made in section 27 
of the Finance Act of 1920 by section 2 of Part II of the Fifth 
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Schedule of the Finance Act of 1927 substituting sur-tax for 
super-tax. The follomng provisions about Double Income-tax 
relief are however new : — 

Belief from United Kingdom income-tax in respect of Do- 
minion income-tax shall not be taken into account in computing 
sur-tax, but shall be given from income-tax charged or charge- 
able at the standard rate — section 42 (6), Finance Act, 1927. 

The various personal allowances will be subject to adjust- 
ment which will take into account Double Income-tax relief — sec- 
tion 40 (1), ibid. 

Where a person has received Double Income-tax relief, 
the deduction on account of the first £225 (or one-half of the tax- 
able income after deduction of personal allowances, if that one- 
half is less) will not be less than if no Double Income-tax relief 
had been given; but if the Double Income-tax relief has been 
greater than warranted by the person’s appropriate rate of tax, 
the difference will be recovered from him under section 27 (3) of 
the Finance Act of 1920 — section 42 (2), ibid. 

With the replacement of the super-tax by a sur-tax in the 
United Kingdom, section 49 of the Act will require formal amend- 
ments. 

S O. No claim to any refund of income-tax under 
tiautafon of cla ms this Chapter shall be allowed, unless it 
or refund. made withiii one year from the last 

day of the year in which the tax was recovered. 

Limitation — ^How applied — 

The limitation in this section applies only to the date of 
the claim by the assessee. Once the claim has been admitted, it 
is not necessary that the refund should actually be paid within 
the period fixed under this section. Once the claim has been 
admitted, it is arguable that the money is merely held by the 
Income-tax Officer in deposit, i.e., in a semi-fiduciary capacity, 
and that there can be no limitation as to the period of payment. 
Even if this position is not conceded, there seems little doubt that 
the limitation should be three years — under the Limitation Act— 
from the date on which the claim has been admitted. The “year 
in which the tax was recovered” is ordinarily the financial year, 
but see the notes below regarding Dividends of companies, in 
which the implications of this interpretation are further discuss- 
ed. A elaini wopld be in order if presented on the very last day 
on which the year prescribed in this section expires. 
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History- 

In tlie 1918 Act, the claim had to be made within one year 
from the last day of the year to which “the claim relates”. The 
present wording is more precise. There was no such provision 
in the 1886 Act, but when refunds were first provided for in 1916, 
this period of limitation also was provided. 

United Kingdom Law — 

The corresponding period in the United Kingdom is 6 years 
(three years till recently). The Eoyal Commission suggested 
that the period of limitation in this respect should be the same as 
under the ordinary law. When this period was increased to 6 
years, the period wnthin wdiich supplementary assessments can be 
made was also raised from 3 to 6 years. In India, the period of 
limitation is one year either way — see section 34. 

Recovered— Meaning' of — 

It was argued in Commissioner of Income-tax v. Binny S 
Co.’’- that ‘recovered’ meant a taking back of what had been given, 
and that consequently the word referred, in a claim under sec-- 
tion 49, to the repayment of the tax in the United Kingdom. 
This interpretation -was not accepted, since a similar meaning 
would make no sense in reference to a claim under section 48 to 
which section 50 equally applied. As a matter of fact, ‘recovered’ 
is used in this section as meaning ‘received by Grovernment.’ In 
other sections also it is used in senses not implying any talcing 
back of what has been given. See, for example, sections 18, 41 
and 44-A. 

See also Amratlal Gandhi v. Commissioner of Income-tax^ 
referred to below. 

Dividends of companies — 

It is a somewhat difficult matter to decide how this section 
should be applied to refunds in respect of dividends from compa- 
nies. In Amratlal Gandhi v. Commissioner of Income-tax^ the 
question was raised, but the assesses abandoned the case. The 
High Court of Bombay, however, gave its opinion on the ques- 
tion because the Commissioner desired it. The opinion was to 
the effect that in section 50 the word ‘recovered’ means ‘when 
the dividend was declared’, but no reasons were given. 

Accepting the interpretation of the Bombay High Court, 
a further difficulty arises as to the meaning of ‘the year in which 
the tax was recovered’. Does it mean the financial year in which 


(1) IJnreported, 

(2) 2 I.T.O. 48. 
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tax was recovered or the accounting year of the assessee or the 
calendar year! The definition of year in the General Glauses 
Act is as below': — 

“ ‘Year ’ shall mean a year i-eckoned according to the British 
Calendar ” (Section 3 (59) ). 

But this definition evidently applies to the use of the tvord 
as a measure of time and not to signify the Calendar year (Janu- 
ary to December) as distinguished from the financial year, though 
section 3 (19) specially defines ‘financial year’ as the year com- 
mencing on the 1st day of April. It will also be apparent from 
what is set out below^ that the definition of ‘year’ in the General 
Clauses Act does not apply to the word as used in the group 
“the year in which the tax was recovered” in this section. 

Let us take two assessees one of wdiom, A, maintains ac- 
counts by the financial year or keeps no accounts at all, and the 
other B maintains accounts by the year ending October. And let 
us assume that both of them receive dividends in the sense decid- 
ed by the Bombay High Court in, say, January, 1926. A will be 
ordinarily assessed if he has assessable income in respect of 
the period in question in the financial year 1926-27. And the 
necessary refund will be made by way of adjustment at the time 
of assessment or a refund wdll be granted to him in cash before 
31st March, 1927. On the other hand, the dividend wfill enter 
B’s accounts of the period November 1925 — October 1926 which 
will fall due for assessment only in the financial year 1927-28. 
If ‘the year in which tax was recovered’ meant the financial year 
in which the dividend was declared, it w'ould follow^ that the re- 
fund in B’s case should be made before 31st March 1927, i.e., 
before the time for his regular assessment came, which is ab- 
surd. The total income could, no doubt, be ascertained between 
October 1926 and March 1927 since the accounts would have been 
closed for the accounting year ended October 1926 ; but the asses- 
see would have only 5 months’ time for claiming the refund. If 
his accounting year ended in December, he would have only three 
months’ time. An interpretation which so substantially reduces 
the time for making a claim should appai’ently be discarded. 
In the circumstances, the only reasonable meaning that can be 
given to the section is that refunds may be granted up to one 
complete financial year after the close of the accounting year of 
the assessee. That is to say “the year in which tax was re- 
covered ” means the financial year in which the accounting year 
containing the dividend in question ends. In this view, the last 
date for refund in A’s case would be 31st March 1927, and in B’s 
case 31st March 1928, neither of which results is absurd. 
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In Dhantai Dadahai Kanga v. Commissioner of Income- 
tax^ the Bombay High Court held that “the year in which tax was 
recovered” means the financial year in respect of assessees not 
maintaining accounts or those maintaining them by the financial 
year. As regards others, the Court left the question open. 
Double Income-tax Relief — Supplementary assessments — 

Section 49 does not distinguish between original assess- 
ments and supplementary assessments under section 34. In the 
absence of such a distinction, an assessee is, it would appear, not 
deprived of relief under section 49 if, otherwise, the supplementary 
assessment gives him a title to relief. But his claim should be 
presented within one year from the last day of the year in which 
the tax on the supplementary assessment is rcovered. 

Double Income-tax relief — Period of limitation — 

If the person claiming relief has been assessed in British 
India the period of one year for the purpose of section 50 will run 
from the date of recovery of tax after the assessment notwith- 
standing the fact that a part of the income had been taxed at 
soui'ce on an earlier date. But if the person has not been assessed 
and his entire income had been taxed at source, the period of one 
year would run from the date of taxation at source or of payment 
of dividend. 


Failure to make pay- 
ments or deliver re- 
turns or statements or 
allow inspection. 


CHAPTER VIII. 

Offences and Penalties. 

SI. If a person fails without rea- 
sonable cause or excuse — 

(a) to deduct and pay any tax as required by section 
18 or under sub-section (5) of section 46 ; 

{b) to furnish a certificate required by sub-section 
(9) of section 18 or by section 20 to be furnished ; 

(c) to furnish in due time any of the returns men- 
tioned in section 19-A, section 21, section 22, or section 
38 ; 

(J) to produce, or cause to be produced, on or before 
the date mentioned in any notice under sub-section (4) of 
section 22, such accounts and documents as are referred 
to in the notice ; 


(1) ITnreported. 
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(e) to grant inspection or allow copies to be taken in 
accordance with the provisions of section 39, 
he shall, on conviction before a Magistrate, be punishable 
with fine which may extend to ten rupees for every day 
during which the default continues. 

Prosecution for offences — 

Prosecution of assessees for oft’euees under sections 51 and 
52 cannot be commenced except at tlie instance of an Assistant 
Commissioner and the Assistant Commissioner is, under section 
53, empowered to stay any such proceedings or compound any such 
offence. The power of compounding an offence is one that can 
be exercised not only after proceedings have been commenced, 
but before proceedings are instituted at all. {Tncome4myM.cmml, 
para. 90.) 

History — 

Clause (6) is new, and was introduced in 1922. In the 
Bill of 1922, as originally published, clause (c) was as below: 
“to deliver or cause to be delivered in due time any of the re- 
turns or particulars mentioned in sections. . . . . .” The 
Joint Select Committee altered the wording. The reference to 
Section 19-A was inserted in 1926, when that section was inserted 
in the Act. In the 1886 Act there was a provision enabling the 
Commissioner of the Division to remit wholly or in part any fine 
imposed under the section. 

Reasonable cause — 

As to the meaning of ‘reasonable cause or excuse’ see 
notes under section 27. It is for the Magistrate to decide whe- 
ther there has been ‘reasonable cause or excuse’ or not. 
Magistrate — 

As to the meaning of ‘ magistrate ’ see section 2 (8) and 
notes on it. Only certain Magistrates can try the offences under 
this Act. 

Fines-^How levied— 

A fine for a continuing offence cannot be levied pros- 
pectively. 

“ The proper course seems to me to be to institute further prose- 
cution, if there is occasion for it, and aUow the accused an opportunity of 
defending before the further fine is imposed — ^per Best, J. in B. v. Fee- 
ramma^ U case under a Municipalities Act). He could, of course, be con- 
victed with having persisted in the failure only as regards the past; he 
could not be convicted of a failure in regard to the future’ ” — ^per Heaton, 
J., in B. Y. By ram^ee^ (a case under the Cantonment Code). 

(1) 16 Mad. 230. ■ “ 
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• • * • • • The order for payment of so inueli fine per day 
so long as the building continues to stand is illegal The addition of 
such an order is premature. There must be proof of a continuing offence 
before the jurisdiction of a Magistrate to make such an order arises 
per Blair, J., in B, v. Wazir Ahmad} tollowmg Bamhrishna Biswas v. 
Mazimidar^ (wM<Ai earlier cases), (a case under a Municipalities 
Act). Clearly this necessitates a separate prosecution for a distinct 
offence— a prosecution in which a charge must be laid for a specific con- 
travention for a specific number of days for which charge, if proved, the 
Magistrate is to impose a daily fine of an amount which is left to him 
in his discretion to determine. The orders in the present ease are bad 
as being conviction and punishments for offences which the accused per- 
sons had not committed, with which they were not and could not have been 
charged at the time the sentences were passed. The effect of such orders 
would be to deprive the accused persons of the opportunity to deny the 
commission of the offence or plead extenuating circumstances and to take 
away from the Magistrate, who might have afterwards to levy the fine, 
the discretion vested in him hj law to determine the amount that should 
be inflicted after investigation of the ease’’ per Parsons and Eanade, 
JJ., in In re Limlaji Tulsiram^ (a case under a Municipalities Act). 

. . . . . The liability to daily fine in the event of a conti- 
nuing breach has been imposed by the legislature in order that a person 
contumaciously disobeying an order lawfully issued may not claim to have 
purged his offence once and for all by payment of the fine imposed' 
upon him for neglect or refusal to comply with the said order. The 
liability will require to be enforced, as often as the Eeveniie authority 
may consider necessary, by the institution of a second prosecution, in 
which the question for consideration will be, how many days have elapsed 
from the date of the first conviction under this section during which 
the offender is proved to have persisted in the offence, and secondly, the 
appropriate amount of daily fine to be imposed under the circumstances 
of the case, subject to the maximum of Es. 10 per day. . ... 

Per PiggoU, J. in EmiJeror v. Amir Hasan Khan} A person cannot 
again be prosecuted for the continuance of the same offence before con- 
viction nor can he be separately prosecuted for the continuance of the 
same offence for each day the offence is continued as a separate and 
distinct offence under that section before conviction.”® 

Effect of penal assessment — 

A penal assessment under section 28 for false statement 
is no bar to prosecution for failing to produce accounts. The 
two are different offences. A penal assessment cannot be made 
because the account books are not produced. It can be made only 
if the statements in the return are false ; and if it is made, it is 

(1) 24 All. 309. 

(2) 27 Cal. 565. 

(3) 22 Bom. 766. 

(4) (1918) 40 A. 569. 

(5) Calcutta Corporatiori Maitoo Bewalii 13 Cal. 108. 
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a bar to a prosecution on that ground, i.e., on the falsity of the 
return.^ 

Service of notice — 

A conviction under section 34 (h) of the Income-tax Act, 
1886 (partly corresponding to section 51 (c) of the present Act) 
was not maintained because there had been no formal service of 
notice as required by section 46 of the 1886 Act (corresponding 
to section 63 (1) of the present Act read vuth section 27 of the 
General Clauses Act, X of 1897), the letter having been sent by 
ordinary post unregistered.^ 

Imprisonment in default of fine — 

The question whether a Magistrate can sentence a person 
to imprisonment in default of payment of fine imposed under 
the section does not appear to have been definitely decided. In In 
re Lakmia^ a was held that a penalty levied under a Municipalities 
Act is a ‘fine’, and that imprisonment in default of payment of 
fine was legal. In E. v. Rappel* a case under a Town Nuisances 
Act, it was held that a Magistrate could sentence a defaulter to 
imprisonment. On the other hand, in R. v. Kutrappa^ and R. v. 
Subramania lyer,^ both eases under the Eailways Act, it was held 
that the fact that excess charges were recovered like a fine by the 
Magistrate did not justify the imprisonment of a defaulter. In 
Basantahimari v. Calcutta Corporation^ a case under a Muni- 
cipal Act, it was held that in that particular case, in which the 
penalty consisted of a lump fine in the first instance and a conti- 
nuing fine for the period of continuance of the offence, the Magis- 
trate could not impose a sentence of imprisonment in default 
of payment of fine. But the Court avoided giving a general 
interpretation of section 25 of the General Clauses Act and the 
connected sections in the Indian Penal and Criminal Procedure 
Codes (sections 63-70, I.P.C. and 386, et seq., Cr. P. C.), which 
govern the subject. The position therefore is obscure, but the 
balance of argument would seem to be in favour of the view that 
section 25 of the General Clauses Act applies to fines under this 
section of the Income-tax Act and that imprisonment can be or- 
dered. It is doubtful however whether a case would ever arise ; 
a person assessed to income-tax is likely ex hypothesi to be in 

(1) S. V. Hoosanelly Coy., 1 I.T.C. 48; 43 Mad. 498. 

(2) Emperor v. Mamacharmi^ 1 I,T,0. 21. 

(3) 18 Bom. 400. 

(4) 18 Mad. 490. 

(5) 18- Bom. 440. 

(6) 20 Mad. 385. 

(7) 15 C.W.N. 906. 
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affluent circumstances and tlierefore in a position to pay. Unless 
an assessee is deliberately contumacious, a case is not likely to 
arise. 

United Kingdom Law — 

Section 55 of tbe United Kingdom Act, 1842 (sub-sections 
(1) & (3) of section 107 of the 1918 Act) enacted that “ if any 
person who ought, by this Act, to deliver any list, declaration or 
statement as aforesaid, shall refuse or neglect so to do within 
the time limited in such notice ” he shall be liable to a penalty, 
etc. Section 52 (sub-sections (1), (2) & (3) of section 100 of 
the 1918 Act) requires the assessee to deliver a ‘true and correct’ 
statement in writing of his income, etc. 


Inaccurate Eeturn — Liable to penalty— 

A solicitor who had bought the business of another de- 
ceased solicitor for a consideration which included an annuity to 
the widow of the deceased married the vddow and discontinued 
the annuity. Nevertheless, he continued to show the annuity as 
a deduction from his income, as solicitor, in his Income-tax returns. 
No fraud was alleged bxit it was considered that an inaccurate 
return furnished through negligence was liable to a penalty. 

Per Lord Lorehurn, L. C . — “ But I do not think it is true that an 
innocent mistake exposes a man to these penalties. . . On the other 
hand, the making of the return or statement is not always easy, and 
mistakes may occur notwithstanding that care may have been used to 
avoid them; still more when proper care has not been used. Accordingly, 
provision is made for penalties which are to fall in the event either of 
unpunctuality or of inaccuracy in the return or statement I’equired. But 
alongside of that are found to be provisions to relieve a man from the 
penalty if he mends his mistake. ” 

Per Lord Atkinson . — “(The lawO provides that the person shall 
declare the truth of the statement, and that the profits are fully stated 
upon every description of property appertaining to the declarant esti- 
mated to the best of his judgment and belief according to the directions 
and rules of the Act If, in making this estimate, he applies these rules 
and directions according to the best of his judgment or belief, he is not 
liable to those penalties though he may have perchance fallen into error 
. . I do not think there is anything in section 129 (Section 140 of the 
1918 Act) inconsistent with this construction of section 160. (Section 

207 and Fifth Schedule of 1918 Act) 

Accordingly, section 129 provides that when he discovers any defect 
or wwong statement in the statement he has delivered, he may correct it. 
No doubt the words “and such person shall not afterwards be subject to any 
proceedings by reason of such omission or wrong statement” would seem 
to suggest that the person would be liable if he had made a statement not 
true in fact, though true and aeewate according to his belief, but I do 
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not think this is enough to override the plain words of section 190 and 
the rules. In this case, the question left to the jury was not framed pre- .j 

cisely as it should have been. They should, in my opinion, have been ask- 
ed whether, in their opinion, the respondent in making the i*eturn applied 
the Eules in the Schedule according to the best of his judgment and belief. 

They have found . . that he was guilty of negligence which I think 
must be taken to be a finding that he did not estimate his gains and 
profits ‘to the best of his judgment and belief according to those rules’”. 

Per Lord Oorrell . — “It would seem therefore that section 55 was 
intended to impose penalties for breach of the duties imposed, and not 
merely for non-delivery .... It may be that if a statement is made to 
the best of the declarant’s judgment and belief according to the direc- 
tions and rules of the Act he is not liable to a penalty merely because 
there is an innocent error or omission ; but that is not the case before your — 
Lordships where a return has been negligently made. It is not neces- 
sary in my opinion to decide any such point in this case. Moreover it 
is difficult to suppose that the Crown in such a case would seek to impose 
a penalty, and even if the attempt were made, the relieving section 129 
would come into play, . . . 

In the above ease both Lord Grorrell and Lord Shaw quoted 
with approval the following remarks of Lord Stormonth Darl- 
ing®:— 

“If a man were to put in a piece of blank paper and call it a 
statement, or if he were to lodge a statement flagrantly and extravagantly 
different or incorrect, then according to the argument of the Defender 
• he would be exempt from prosecution, at all events under section 55. 

The reasonable reading of section 55 is that if there is a failure to deliver 
the kind of statement required bj'’ section 52 either by failure to deliver 
any statement at all or by delivery of a statement which is untrue or 
incorrect, then the penalty is incurred.” 

Inaccurate return — ^Whether punishable in India^ — 

Sections 22 (1) and (2) prescribe the obligation to furnish 
a return, the first in the case of companies to furnish a return on 
15tli June every year siio motu and the second on others, but in 
compliance with a notice, to be issued by the Income-tax Officer. 
Rules 18 and 19 prescribe the forms of returns and the manner in 
which they shall be verified. As in the United Kingdom, the per- 
son filing the returns here should certify that the Return is correct 
according to the best of his knowledge and belief. Under section 
22 (3) mistakes can be rectified; and under section 51 (c) an in- 
accurate return not prepared to the best of the declarant’s judg- 
ment and belief can apparently be penalised. The fact that under 
section 52 a deliberately false return can be proceeded against 
under the Indian Penal Code does not affect this point. In the 

(1) Attorney-General v. Till, 5 fax Cases 440. 

(2) iord Advocate y. Sawere, $ Tax Cases 617. 
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United Kingdom also, a person can be indicted under the criminal 
law of the country for furnishing a deliberately false statement 
or return. The failure under section 51 (c) is not only to furnish 
the return uithin the time but to furnish the kind of return con- 
templated by sections 19-A, 21, 22 and 38. A person could not put 
in a mere blank piece of paper as his return and seek to es- 
cape the penalty under section 51 (c). Similarly, he cannot put 
in a return which obviously is not prepared according to the best 
of his knowledge and belief and try to escape section 51 (c). In 
all such cases, of course, the onus would be on the Crown to prove 
that the offence had been committed. 

Prosecution — Neglect to deliver correct returns — Stigma of crime— 

“If I thought that a judgment against the defender would affix 
upon him a stigma of crime, then I should certainly be in favour of send- 
ing the case to a jury even though the amount involved is small ; but I do 
not take the view that the result of an adverse judgment would be of that 
nature. I think, practically speaking, it may leave the defendant’s cha- 
racter uninjiu’ed . . . 


S2. If a person makes a statement in a verification 
False statement in mentioned ill scction 19-A or section 22, 
declaration. sub-scction (S) of scction 30, 01 * sub- 

section (2) of section 32 which is false, and which he either 
knows or believes to be false, or does not believe to be true, 
he shall be deemed to have committed the offence des- 
cribed in section 177 of the Indian Penal Code. 

History — 

Corresponds to section 35 of the 1886 Act and section 40 of 
the 1918 Act. 

Scope of this section — 

The provision in this section is without prejudice to that in 
section 476, Criminal Procedure Code, under which a ‘Court’ can 
direct a prosecution in respect of the offences mentioned in that 
section and committed before the ‘Court’. All Income-tax 
Officers, Assistant Commissioners and Commissioners are evi- 
dently ‘Courts’ for this purpose.^ 

“It is not necessai'y that there should be two parties arrayed as 
opponents in the matter to be decided by the officer. The petitioner had 
a right that he should not be made to pay a heavier tax than was pro- 

(1) Per tlie Lord Ordinary in Lord Advocate v. A. B., 3 Tax Cases 617. 

(2) Bee In re Nata^^^ Aiyar, 36 Mad. 72 and Bmamchmid ManeMals 38 Bom. 

642 . 
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perly assessable on bis income. Tbe officer bad to decide as beHveen the 
petitioner and Government wbat tbe petitioner’s income was. It is im- 
material that in the appeal the Government would not be named as a 
respondent. Suppose a trustee or a guardian of an infant makes an ap- 
plication to a Court for leave to sell certain properties of tbe beneficiary or 
the ward. There might not be any respondent in the application ; yet it 
cannot be doubted that the order passed would be that of a Court. 

“The Divisional Officer has been empowered by Government to do 
justice between itself and the payer of an Income-tax on the question as 
to the extent of his liability to pay such tax and I am therefore clear that 
he is a Eevenue Court. The question who or what is a Court within the 
meaning of particular enactments is frequently a very difficult question 
and even the highest tribunals seem to be loth to give any definition which 
would be comprehensive and exhaustive.”^ 

False returns section 38 (names of partners, beneficiaries, etc.) and 
under Rule 36 (Refunds) — 

Section 52 does not refer to either of these two sections;. 
As regards false returns under section 38, it is apparently opeii 
to the Income-tax Officer as a Court to take steps to prosecute 
the offender under section 476, Criminal Procedure Code and 
section 177, Indian Penal Code; but as regards a false applica- 
tion under Eule 36 for a refund, the position is obscure. In the 
first place, under section 37 an Income-tax Officer is not a Court 
for the purpose of section 48 which is outside Chapter IV ; in the 
second place, though the Income-tax Officer is a ‘public servant’ 
it is not clear whether for the purpose of section 177, Indian 
Penal Code, it can be held that a claimant for refund is legally 
bound to furnish the information, etc., wdthin the meaning of that 
section. On the other hand, Eule 37 says that the application 
under Eule 36 shall be accompanied by a return of total income 
in the form prescribed under section 22 ; in this view therefore a 
return accompanying an application under Eule 36 is perhaps 
a “verification mentioned in section 22”; and a false statement 
therein can be punished under section 52. 

Jurisdiction — ^Magistrate — ^Who should try — 

A person making a false verification in a statement under 
section 22 or 30 (3) can legally be tried under section 52 only by 
a court having jurisdiction over the place where the verification 
was made and not by a court having jurisdiction over the place 
where the Income-tax appeal was presented.® 


(1) Per Sundara Aiyar, J., ia In re Nataraja Aiyar, 36 Mad. 72. 

(2) Per Sadasiva Aiyar, J., ibid^ 

(3) I5^ re MaJiadin Taklcin Marakkayar, 1 I.T.C. 193; 46 Mad. 839. 
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Special. Act— CoEstructioii in favour of subject— 

“The person who is supposed to have made a false statement is 
certainly entitled to have set out the particular statement which is sup- 
posed to be false and before an action can be taken under section 193, 

it is necessary that that statement should be a statement made by 
a person who was legally bound to, on oath or by some express provision 
of law, to state the truth, or being bound by law to make a declaration 
upon any subject makes any statement which is false and which he either 
knows or believes to be false or does not believe to be true. The law as 
ascertained in section 25 of Act II of 1886 lays down how these statements 
are to be verified and the Act being a Special Act it is to be construed in 
favour of the subject.’’^ 

Section 177, Indian Penal Code — 

^ ^ Who ever, being legally bound to furnish information on any sub- 
ject to any public servant, as such, furnishes, as true, information on the 
subject which he knows or has reason to believe to be false, shall be pun- 
ished with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with 
both j 

or, if the information which he is legally bound to give respects the 
commission of an offence, or required for the purposes of preventing the 
commission of an offence, or in order to the apprehension of an offender, 
with imprisonment of either description for a term which may extend 
to two years, or with ffne, or with both. 

ILLUSTRATIONS. 

(a) A, a landholder, knowing of the commission of a murder with- 
in the limits of his estate, wilfully misinforms the Magistrate of the district 
that the death has occurred by accident in consequence of the bite of a 
snake. A is guilty of the offence defined in this section. 

(&) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant residing in a neighbouring place, 
and being bound, under clause 5, section VII, Regulation III, 1821, of 
the Bengal Code, to give early and punctual information of the above 
fact to the officer of the nearest police-station, wilfully misinforms the 
.police-officer that a body of suspicious characters passed through the 
village with a vie^v to commit dacoity in a certain distant place in a dif- 
ferent direction. Here A is guilty of the offence defined in the latter 
part of this section. 

Explanation , — In section 176 and in this section the word “offence’^ 
includes any act committed at any place out of British India, which, if 
committed in British India, would be punishable under any of the follow- 
ing sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 
402, 435, 436, 449, 450, 457, 458, 459, and 460; and the word “offender” 
includes any person who is alleged to have been guilty of any such act,” 


(1) Per Knox, J., in Jagdeo Sahu v. MeXj 38 I.G. 993. 
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S 3, (l) A person shall not be proceeded against for 
an offence under section 51 or section 52 
thfirtance“of°A®su* cxcept at the instance of the Assistant 

tant commissioner. CommissionCr. 

(2) The Assistant Commissioner may stay any such 
proceeding or compound any such oftence. 

Previous law — 

This section corresponds to section 36 of the 1886 Act and 
section 41 of the 1918 Act. The Assistant Commissioner now 
takes the place of the Collector. These powers may not be exer- 
cised by any other authority, not even the Commissioner nor the 
Central Board of Revenue. 

Sub-section (2)— 

The power in sub-section (2) is intended to save the harass- 
ment of persons, but no one can claim that the Assistant Commis- 
sioner should use this power in his favour. It is a matter entirely 
within his discretion. 

Scope of section — 

The Assistant Commissioner’s sanction is required only 
for the prosecutions referred to in sections 51 and 52. Other pro- 
secxitions stated under section 476, Criminal Procedure Code, by 
the Income-tax OtScer, as a court, do not require the Assistant 
Commissioner’s sanction. 

United Kingdom Law — '* 

Prosecutions are instituted at the instance of the assessing 
Commissioners; the administrative machinery for assessment in 
that country is so radically different from that here as already 
pointed out in the notes under section 5. 

3 4. (l) All particulars contained in any state- 

ment made, return furnished or accounts 

Disclosure of Infer- , i i i 

mation by a public Or clocuments produced under the provi- 
’ sions of this Act, or in any evidence 

given, or afifidavit or deposition made, in the course of 
any proceedings under this Act other than proceedings 
under this Chapter, or in any record of any assessment ^ 
proceeding, or any proceeding relating to the recovery of a 
demand, prepared for the purposes of this Act, shall be 
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treated as confidential, and, notwithstanding anything 
contained in the Indian Evidence Act, 1872, no Court 
shall, save as provided in this Act, be entitled to require 
any public servant to produce before it any such return, 
accounts, documents or record or any part of any such re- 
cord, or to give evidence before it in respect thereof. 

(2) If a public servant discloses any particulars 
contained in any such statement, return, accounts, docu- 
ments, evidence, affidavit, deposition or record, he shall 
be punishable with imprisonment which may extend to 
six months, and shall also be liable to fine : 

Provided that nothing in this section shall apply to 
the disclosure — 

(a) of any such particulars for the purposes of a 
prosecution under section 193 of the Indian Penal Code 
in respect of any such statement, return, accounts, docu- 
ments, evidence, affidavit or deposition, or for the pur- 
poses of a prosecution under this Act, or 

(Jb) of any such particulars to any person acting in 
the execution of this Act where it is necessary to disclose 
the same to him for the purposes of this Act, or 

(c) of any such particulars occasioned by the lawful 
employment under this Act of any process for the service 
of any notice or the recovery of any demand, or 

(c?) of such facts to an authorised officer of the 
United Kingdom, as may be necessary to enable relief to 
be given under section 27 of the Finance Act, 1920, or a 
refund to be given under section 49 of this Act ; 

Provided, further, that no prosecution shall be 
instituted under this section except with the previous 
sanction of the Commissioner. 
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Income-tax records to be kept confidential — 

WMle tlie Act of 1918 merely penalised tlie disclosure by a 
public servant of the particulars contained in any statement or 
return furnished imder the Act, section 54 further penalises the 
disclosure of any particulars contained in any accounts or docu- 
ments produced under the Act or in any evidence given or deposi- 
tion made in the course of proceedings under the Act or in any 
record of an assessment proceeding or proceedings for recovery 
of a demand, and debars the Courts from requiring public ser- 
vants to produce income-tax records or to give evidence respect- 
ing the same. 

% 

The proviso to sub-section (2) contains provisions stating ' 
in ■what particular eases information may be disclosed. The effect 
of the iDrovisions is that information obtained in connection with 
the assessment of incomes and recovery of the tax may be dis- 
closed by public servants to such persons only as act in the exer 
cution of the Act and where it may be necessary to disclose the 
same to them for the purposes of the Act, or in order to, or in 
the course of, a prosecution for perjury committed in connection 
with proceedings under the Act. Proviso (c) was inserted main- 
ly for the purpose of extending the protection to every action of 
a public servant in pursuance of the provisions of the Act or the 
rules such as the service of a notice by afi&xture. Apart from 
these particular cases it is essential that all records should be 
kept strictly confidential, and, in particular, the practice in cer- 
tain provinces of furnishing information to local authorities, who 
impose a tax on “circumstances and property” or a local income- 
tax of the details of assessment made by the income-tax authori- 
ties must cease. This prohibition applies equally to furnishing 
such information to other Q-overnment departments. 

For the meaning of the phrase “public servant”, see para- 
graph 8 {Income-tax Manual, para. 91.) 

Broadly speaking, the point of the provisions in this sec- 
tion is that no disclosure of any particulars should be made unless 
it is necessary for the purpose of the Income-tax Act. Under the 
ordinary law of evidence Government can plead privilege, and 
decline to produce particular documents, and there is nothing to 
prevent Government doing so in regard to the records of the 
Income-tax Department. But this section makes the position of ■’i 
the Income-tax Department stronger ; and no court can compel an 
Income-tax authority to produce any records of the Income-tax 
Department. 
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United Kingdom Law — 

There is no similar provision in the English Acts, hut the 
Courts have almost invariably upheld the privilege of the Crown 
not to produce such evidence. There are numerous cases on the 
subject of which a few may be cited : Christie v. Craih ^ ; Keir v. 
Oiitrani^-, In re Joseph Hargreaves.^ In the United Kingdom 
every officer charged with duties under the Income-tax Act has 
to make a declaration as to secrecy. 

Eetums— When admissible in evidence — 

A certified copy of an Income-tax Eeturn obtained by a 
person other than the assessee is not admissible as evidence under 
the Indian Evidence Act, because the disclosure of the return 
is prohibited by section 54 of the Income-tax Act."* 

Disclosure which is obligatory under law — 

This section does not authorise persons who are bound to 
disclose information under other law to withhold such informa- 
tion. For example, an Income-tax Officer who comes across a 
document which, under the Stamp Act, has to be impounded, 
must inform the Collector about the matter. It follows that an 
officer so disclosing information will not fall within the mischief 
of this section. 

Bogus partnerships — 

In the Amending Bill to check evasion by bogus firms and 
companies, it is proposed to permit the production in Courts of 
deeds of partnership filed before Income-tax Officers. 


CHAPTER IX. 

Super-tax. 

S S. In addition to the income-tax charged for any 
, year, there shall be charged, levied and 
paid for that year in respect of the total 
income of the previous year of any *individual, Hindu 
undivided family, company, unregistered firm or other 
association of individuals, not being a registered firm, an 
additional duty of income-tax (in this Act referred to as 

(1) 37 Sc. L. E. 503. 

(2) 51 Se, L.E. 8. 

(3) 4 Tax Cases 173. 

(4) Anwar AM v. Tafoml Atimadj 1 LT.G. 377.. 

* (Amended by the Income-tax (Amendment) Act, 1924 (XI of 1924). 
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super-tax) at the rate or rates laid down for that year by 
Act of the Indian Legislature : 

Provided that, where the profits and gains of an un- 
registered firm have been assessed to super-tax, super- 
tax shall not be payable by an individual having a share 
in the firm in respect of the amount of such profits and 
gains which is proportionate to his share. 

Super-tax— 

Tlie provisions of tlie Act regarding income-tax other than 
those specially excepted in section 58 apply also to super-tax 
which is merely, as stated in section 55, “an additional duty of 
income-tax.” Super-tax is levied at the rates specified in the 
Finance Act. 

The super-tax on companies is levied at a flat rate on the 
whole of tlie profits of a company. This tax on companies, which 
takes the place of the tax formerly levied at a graded scale of 
rates on the “undistributed profits” of a company, is levied on 
the company as such on account of the special privileges which 
companies enjoy by statute in the shape of corporate finance and 
limited liability. No refund on account of super-tax on com- 
panies is, therefore, allowed to shareholders. 

Apart from the tax on companies which stands in a class 
by itself, super-tax is levied on a scale of graduated rates. While 
in the case of income-tax the different rates are applied to the 
whole of an assesses ’s income, the different rates of super-tax 
are levied on successive “slices” of, i.e., on the portions of an 
assesses ’s income in excess of certain limits or the portions lying 
between certain limits. 

Hindu undivided families are treated, for purposes of 
super-tax, as for income-tax purposes, as separate assessees. 

Unregistered firms are also treated as separate assessees. 
Where, however, an unregistered firm itself is not assessed to 
super-tax (e.g., if its assessable profits are less than Es. 50,000), 
in that case only is the income which any individual member of 
an unregistered firm receives from the firm included in his total 
income. 

Eegistered firms are not assessed to super-tax, but the 
shares of partners in registered firms are included in the total 
income of the individual partners on which super-tax is levied, 
and similarly, the dividends of shareholders received from com- 
panies are included in the individual income of those share- 
holders. 
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The tax is levied on “ total income ”, and “ total income ” 
in all cases means exactly the same thing as total income calcu- 
lated for income-tax purposes with the solitary exception that 
where an unregistered firm is itself assessed to super-tax, the 
share of the profits of a member of the unregistered firm is ex- 
cluded from his total income for super-tax purposes. {Income- 
tax Manual, para. 92.) 

History— 

Super-tax was first imposed in India in 1917. The tax 
wuis then levied on much the same lines as now, except that com- 
panies w’^ere taxed on a graduated scale exactly like individuals, 
but only on the undistributed profits and gains (there was no dis- 
tinction between registered and unregistered firms) or the profits 
not paid or allotted to partners. This was objected to by the 
mercantile community as militating against conservative busi- 
ness management because it discouraged companies putting by 
reserves. The law was accordingly altered in 1920, and compa- 
nies were taxed on the whole of their profits but at a flat and com- 
paratively low rate. The rates are, since 1922, regulated by the 
Finance Act and not by the Income-tax Act itself. 

No separate assessment for super-tax — 

Aji assessment made under section 23 or 34 includes both 
the assessment for super-tax and for income-tax. It is not neces- 
sary for the Income-tax Officer to pass two separate assessment 
orders. English decisions as to the effect of an income-tax 
assessment on the super-tax assessment are not relevant, the 
machinery and procedure in England for the two taxes being 
different from each other. 

Eeferences — 

See also notes render section 2 (6)— Company; 2 (9)— 
Hindu Undivided Family; 2 (14)— Registered firm, and 2 (16) 
Unregistered firm. Also, under section 16 — Definition of ‘ total 
income’ and ‘previous year’ section 2 (11). 

Association of individuals — 

See notes under section 8. 

Total income — 

The ‘total income ’ is the same as for income-tax, but 
subject to the changes necessitated by section 58 (1). For details, 
see that section. 

Additional duty— 

The super-tax is of the same kind as income-tax and may 
not therefore be deducted in arriving at the income taxable for 
income-tax or vice versa. 

I— 111 
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At the rate or rates, etc. — 

The slight difference between the -wording- of this section 
and that of section 3 is due to the fact that income-tax is calculat- 
ed with reference to the total income at a flat rate whereas super- 
tax is levied on a ‘ slab ’ basis. 

Proviso- 

No super-tax can be levied on the portion taxed in the hands 
of the unregistered firm of which the individual is a partner ; in 
view^ of the ‘slab’ system on which super-tax is levied such income 
can be neither taxed nor taken into account in fixing the rate or 
rates at which other ‘slabs’ of income are taxed, even though the 
wnrd ‘payable’ may suggest at first sight that there is nothing- 
to prevent the income being taken into account in fixing the rate 
of tax on the other income. 

Free of super-tax — 

As regards payments ‘free of super-tax ’ see notes under 
section 3. Also the cases set out inf ra. 

United Kingdom Law — 

In the United Kingdom no super-tax is paid by companies 
or firms ; the tax is levied on individuals only. A tax correspond- 
ing to the company super-tax in British India called the Cor- 
poration Profits Tax was levied on companies betwreen 1920 and 
1924, but this w^as permitted to be deducted from the profits as a 
business expense for the purpose of computing income-tax. It 
was treated for the purpose like the Excess Profits Duty. 

The absence of a super-tax on companies in the United 
Kingdom led to the withholding of the distribution of profits 
and to the distribution of bonus shares or going into liquida- 
tion, etc., in order to evade the tax. To defeat such evasion by com- 
panies, powers have been given to the Eevenue authorities (see the 
Finance Acts of 1922 and 1927) to tax a part of the undistribut- 
ed profits of such companies as though they had in fact been 
distributed. 

See notes under section 49 as to the replacement of super- 
tax by a sur-tax in the United Edngdom with effect from 1929-30. 

Super-tax — Reimbursement of — ^Whether included in income — 

Under the wiU of her late husband the assessee received 
a certain income, and in addition an annuity just enough to re- 
imburse all super-tax payable by her. She was assessed to super- 
tax for the year 1913-14, and the Trustees under the will paid 
the -tax charged under the assessment out of the Trust moneys 
held by them, from which income-tax had been deducted at the 
source. additional assessment to super-tax for the year 1914- 
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15 in respect of the super-tax thus paid by the Trustees ou the 
assessee’s behalf and of the inconae-tax applicable thereto was 
made upon the assessee. Held, that the additional assessment 
had been correctly made, and that the amount of the super-tax 
paid for the assessee plus the income-tax applicable to that amount 
formed part of her total income for the purpose of super-taxd 
Dividends — Free of income-tax — Gross dividend chargeable to super- 
tax — 

The assessee owned certain ordinary shares in a company, 
and, under the authority of a resolution of the Directors duly 
confirmed by the company at its annual general meeting, the divi- 
dends upon these shares had been paid ‘free of income-tax’. In 
making the super-tax assessments, the Special Commissioners com- 
puted the income derived from these dividends as follows : — 
Assuming the amount of the “ tax-free ” dividend to be £100 
and income-tax at a uniform rate of Is. 2d. to apply the whole 
period in respect of which such dividend was paid. 

Actual amount of dividend received “ free of tax ” .. £100 0 0 

Add Income-tax at Is. 2d., i.e., Is. 2d. for eveiy 18s. 
lOd. . . „ 6 3 10 

Gross amount of dividend receivable .. £106 3 10 


Held, (affirming the decision of the Special Commissioners) 
that the amount to be included in the assessee ’s return of total 
income for purposes of super-tax was not the amount of dividend 
actually received by him, but that amount, Avith the addition 
thereto of the amount of income-tax in respect of it as above set 
out,® 

(Section 16 of the Indian Act directly provides for this, 
and under section 56 the total income for income-tax is also the 
total income for super-tax.) 

S®. Subject to the provisions of this Chapter, the 
Totaiineomeforpir totul incomc of any ^individual, Hindu 
poses of super tax. undivided family, Company, unregistered 

firm or other association of individuals, shall, for the pur- 
poses of super-tax, be the total income as assessed for the 
purposes of income-tax, and where an assessment of total 
income has become final and conclusive for the purposes 

(1) Mrs, M* M. A, S* MeeMng (In the names of J. C, M. A. Wilson and 
H. Johnson, v. The CommisBioners of Inland Mevenue, 7 Tax Cases 603. 

(2) Ashton Gas Company v. Attorney-General, 1906 A.O. 10 followed, Bir 
Marcus Samuel, Bart, v. The Comissioners of Inland Bevenue, 7 Tax Cases 277. 

* Amended by the Income-tax (Amendment) Act, 1924 (XI of 1924). 
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of income-tax for any year, the assessment shall also be 
final and conclusive for the purposes of super-tax for the 
same year. 

History — 

See section 2 of tlie Siiper-tax Act of 1917 and section 3 
of tiie Super-tax Act of 1920. 

As regards the insertion of the words ‘other association 
of individuals see notes under section 3. 

As regards the proviso to this section, which was inserted 
by Act V of 1925 and renaoved by Act III of 1928, see notes under 
section 26. The proviso was as below : — 

“ Provided that, in computing the total income of a member of a 
registered firm, where any change occurs in the eopstitution of the 
firm, the profits or gains of the firm during the previous year shall be 
deemed to have been received in that year by the members of the firm 
as constituted at the time of the making of the asesssment to super-tax 
in proportion to their shares in the firm at that time.” 

tTnited Kingdom Law — 

See section 5 of the Income-tax Act of 1918 and National 
Provident Institution v. Browtd and Fitzgerald v. Inland Reve- 
nue.^ Super-tax is levied on the income of the previous year, 
while income-tax was till recently levied on a three years’ ave- 
rage or the current year’s income as the case may be, according 
to the Schedule under which the tax is charged. Also see notes 
under section 5 as to the different administrative agencies for 
assessing Super-tax and Income-tax and notes under section 49 as 
to the replacement of the super-tax by a sur-tax w-ith effect 
from 1929-30. 


Non-resideMt part 
Hers and sliareholders. 


S T. (l) In the case of any ^[person] residing- out of 
British India who is a member of a 
registered firm, and whose share of the 
profits from such firm is liable to super-tax, the remaining 
members of such firm who .are resident in British India 
shall be jointly and severally liable to pay the super-tax 
due from the non-resident member in respect of such share. 


(1) 8 Tax Cases 57. 

(2) 7 Tax Cases 284. 

(3) This word was substituted for the word 
of 1926. 


^assessee^^ by s. 5 of Act XXIV 
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^[(2) Where the Income-tax Officer has reason to 
believe that any person, who is a shareholder in a company, 
is resident out of British India and that the total income 
of such person will in any year exceed the maximum 
amount which is not chargeable to super-tax under the 
law for the time being in force, he may, by order in writing, 
require the principal officer of the company to deduct, at 
the time of payment of any dividend from the company 
to the shareholder in that year, super-tax at such rate as 
the Income-tax Officer may determine as being the rate 
applicable in respect of the income of the shareholder in 
that year. 

(3) If in any year the amount of any dividend or the 
aggregate amount of any dividends paid to any share- 
holder by a company (tog'ether with the amount of any 
income-tax payable by the company in respect thereof) 
exceeds the maximum amount of the total income of a per- 
son which is not chargeable to super-tax under the law for 
the time being' in force, and the principal officer of the com- 
pany has not reason to believe that the shareholder is resi- 
dent in British India, and no order under sub-section (2) 
has been received in respect of such shareholder by the prin- 
cipal officer, from the Income-tax Officer, the principal 
officer shall at the time of payment deduct super-tax on the 
amount of such excess at the rate which would be applicable 
under the law for the time being in force if the amount of 
such dividend or dividends (together with the amount of 
such income-tax as aforesaid) constituted the whole total 
income of the shareholder.] . 

^[(4)1 Where any person pays any tax under the 
provisions of this section on account of ^(another person) 

(1) Sub-sections (2) and (3) were substituted for the original sub-section (2), 
by iMd. 

(2) Original sub-section (3) was re-numbered (4), and the words another 
person and “person'^ were substituted for the words ^^an assessee^^ and '^assessee*^ 
respectively by s. 5 of Act XXIY of 1926, 
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who is residing out of British India, credit shall be given 
therefor in determining the amount of the tax to be pay- 
able by any agent of such non-resident (person) under 
the provisions of sections 42 and 43. 

Deduction of super-tax at the source — 

The one exception -to the general rule that super-tax is 
not deducted at the source is that provided for in section 57. 
That provision is rendered necessary owing to the difficulty of 
obtaining super-tax from non-residents. Section 57 (1) provides 
that in order to recover super-tax from the share of the profits 
of a partner in a registered firm, who is not resident in British 
India, the resident partners are themselves jointly and severally 
liable to pay the super-tax due from the non-resident in respect 
of his share. Sub-section (2) authorises an Income-tax Officer 
to require the principal officer of a company to deduct sui)er-tax 
at the rate determined by him from the dividends payable to a 
non-resident shareholder whose total income is expected to ex- 
ceed the' minimum amount liable to super-tax even if the amount 
of the dividend or dividends payable with the income-tax there- 
on does not by itself exceed the minimum liable to super-tax. 
This rate must be the effective or average rate of super-tax; 
that is to say, first the total amount of super-tax due on the total 
income must be calculated. Then the rate is to be arrived at by 
dividing this total super-tax by the total income. That rate is 
to be notified to all persons paying dividends and they should 
be required to deduct super-tax at that rate from whatever divi- 
dends they pay. Sub-section (2) should not ordinarily be resort- 
ed to where the non-resident shareholder has a duly authorised 
agent in India to -whom Jds dividends are paid and through whom 
he can be assessed to super-tax in the ordinary wmy under section 
43 of the Act. But sub-section (2) should be employed where 
special circumstances render it necessary — ^for example where 
a non-resident has resorted to some device by which proceedings 
under section 43 have been rendered infruotuous. Any such ease 
should be reported by the Income-tax Officer concerned through 
the Assistant Commissioner of Income-tax whose orders should 
be taken before proceeding under the new section 57 (2). Sub- 
section (3) makes the principal officer of a company liable to de- 
duct any super-tax due on dividends payable to a shareholder 
whom he has no reason to believe to be resident in British India. 
The liability merely attaches where the amount of the profits or 
dividends payable to the non-resident partner or shareholder, 
together with the amount of any income-tax payable by the com- 
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pany in respect thereof is, taken by itself, liable to snper-tas on 
the assumption that it represents the whole income of the non- 
resident partner or shareholder. It should be observed that if, 
for example, dividends are paid half-yearly, and the combined 
amount of the two payments in any year and the income-tax 
thereon exceeds the minimum liable to super-tax, though the first 
payment including the income-tax on it, taken by itself, does not 
exceed it, the principal officer is bound to deduct the super-tax 
on such excess from the second payment. The Act does not re- 
quire the resident partner or the principal officer to obtain from 
the non-resident partner or shareholder a statement of any other 
income that may accrue to him in British India. Where there is 
reason to believe that there is such other income, it will be neces- 
sary to rely on the provisions of sections 42 and 43 of the Act or 
sub-section (2) of section 57. In the case of companies, the obli- 
gation to deduct applies only to dividends, and does not apply 
to other sums which a non-resident may receive from the com- 
pany by way of interest on debentures or remuneration such as 
director’s fees. If the non-resident is himself assessed through 
an agent, sub-section (4) provides that the amount deducted at 
the source in this manner shall be taken into account in deter- 
mining the amount payable by him in respect of any other income. 

In the ease of registered firms, it should, in most cases, 
be possible to treat the person who registered the firm as the 
agent of the non-resident partner, and to require him to disclose 
the whole income accruing in India to such non-i'esident. {In- 
come-tax Manual, para. 93.) 

Super-tax — Deduction at source from dividends of non-resident 

shareholders — 

Sometimes large blocks of shares are registered in the 
names of Banks, and held by them on behalf of the real owners 
for various reasons, though the Banks have no proprietary or 
beneficial interest therein. The aggregate di^ddends on a block 
of shares in a single company thus held by a Bank may exceed 
the maximum amount exempt from super-tax, though the divi- 
dends payable to some or all of the real owners individually may 
not exceed that amount. In such circumstances, super-tax should 
not be deducted at source from the dividends payable to the 
Bank irrespective of the liability of the several real owners of 
the shares. If, therefore, a Bank in such circumstances furnishes 
the Income-tax Officer assessing the company from time to time 
with a list giving the names and addresses of the real owners of 
the shares and the number of shares held by each, the Income-tax 
Officer will inform the principal officer of the company, under 
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sub-section (2) of section 57, of the correct amount of super-tax 
to be deducted in respect of the dividends payable to the Bank, 
or that no super-tax is to be deducted therefrom, as the ease may 
be, having regard to the liability of the individual shareholders. 
{Income-tax Manual, 

Resident — ^Resides— 

See notes under section 4 (2). 

“Has not reason to believe that the shareholder is resident in British 
India”— 

In the absence of information to the contrary, the princi- 
pal officer of the company should act on the assumption that the 
shareholder is non-resident. 

Sub-sections (2) and (3) can obviously come into ope- 
ration only when dividends are paid in British India. Under 
neither sub-section can the principal officer deduct from other 
payments than dividends. 

History — 

There was no corresponding section under the previous 

Acts. 

Person — 

The intention of this section is to enable super-tax to be 
collected at source on dividends payable to non-residents. But 
the wording was, till the year 1926, defective. The liability to 
super-tax arises only in the next year, and no one can be an ‘asses- 
see’ until he has been assessed, i.e., a specific amount has been de- 
termined as payable by him [section 2 (2)]. At the time of pay- 
ment of dividend, the non-resident is therefore not an assesses. 
The section therefore was inoperative, and by the amendment in 
1926 this defect in the wording has been removed, the word 
‘person’ having been substituted for ‘ assesses 

United Kingdom Law— 

There are no similar provisions under the United King- 
dom law. 

S8. (1) All the provisions of this Act, except sec- 

Appi'cat:onofA.tto proviso to sub-section (t) of 

supertax. section 7, the provisos to section 8, sub- 

section (2) of section 14, and sections 15, 17, 18, 19, 20, 
21 and 48 shall apply, so far as may be, to the charge, 
assessment, collection and recovery of super-tax. 
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Provided that sub-sections (4) to (9) of section 18 
shall apply, so far as may be, to the assessment, collection 
and recovery of super-tax under sub-section (2) or sub- 
section (3) of section 57d 

(2) Save as provided in section 57, super-tax shall be 
payable by the assessee direct. 

Rule 44. — All sums deducted in accordance with sub-sec- 
tions (2) and (3) of section 57 shall be paid by the person making 
the deduction to the credit of the Government of India, within 
one week from the date of such deduction, into the nearest Trea- 
sury or to the nearest branch of the Imperial Bank of India 
which receives payments on behalf of Government. 

History — 

See sections 3 and 6 of the 1920 Act and section 8 of the 
1917 Act. The proviso to sub-section (1) was added by Act 
XXIV of 1926. The addition of the proviso removes a lacuna 
which formerly existed in the Act. 

Sub-section (1) — 

Section 3 is the charging section for Income-tax. The 
proviso to sub-section (1) of section 7 relates to the exemption 
of deductions, under the authority of Government, from the salary 
of a person for the purpose of securing to him a deferred annuity 
or of making provision for his wife or children. 

The provisos to section 8 relate to tax-free securities. 

Sub-section (2) of section 14 relates to the exemption from 
tax of the share of a person’s income from a firm which is taxed 
aiid of dividends from a company that is assessed to tax. As re- 
gards a shareholder in a company the fact that the company has 
paid super-tax (at a flat rate) does not absolve the liability of the 
shareholder to pay super-tax in respect of the dividends received 
by him. Similarly, the share of profits in an unregistered firm as- 
sessed to super-tax would be again taxable in the hands of the iDart- 
ner but for the express exemption of such profits under the proviso 
to section 55. Eegistered firms are not liable to super-tax at all, 
— see section 55, Section 15 relates to the exemption of provi- 
sion for life insurance. Section 17 relates to marginal relief on 
account of Income-tax. The problem does not arise in respect 
of Super-tax which is levied on the ‘slab’ plan. 


(I) Proviso inserted by Act XXIV of 1926. 
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Section 18 relates to the collection of Income-tax at source ; 
section 19 to the payment direct of Income-tax in other cases; 
section 20 to the issue of certificates on account of Income-tax to 
shareholders by companies; section 21 to the annual return of 
salaries, etc., to be provided for employees; and section 48 to 
refund of tax collected at source. 

All the other provisions of the Act apply in respect of 
Super-tax. 

Sub-section (2) — 

With the solitary exception in section 57, super-tax cannot 
be deducted at source but only from the assessee, including an 
agent who is assessed, after an assessment under section 23 and 
the issue of a notice of demand under section 29. 

United Kingdom Law — 

In England also, the law is much the same, and no abate- 
ment is made for Super-tax on account of premia paid for Life 
Insurance or subscriptions to Provident Funds or interest from 
Tax-free Securities. But the administrative machinery for 
assessing Super-tax is quite dift'erent from that for assessing 
Income-tax, see notes under section 5. 

CHAPTER X. 

Miscellaneous. 

SS>. (l) The Central Board of Revenue may, siib- 
T. f ™ V . juct to the control of the Governor- ^ 

Power to make rules. 

General in Council, make rules for carr}?- 
ingout the purposes of this Act and for the ascertainment 
and determination of any class of income. Such rules 
may be made for the whole of British India or for such 
part thereof as may be specified. 

(2) Without prejudice to the generality of the fore- 
going power, such rules may — 

{a) prescribe the manner in which, and the procedure 
by which, the income, profits and gains shall be arrived at 
in the case of — 

\i) incomes derived in part from agriculture and in 
part from business ; 
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{it) insurance companies ; 

{Hi) persons residing out of British India ; 

{h) prescribe the procedure to be followed on applica- 
tions for refunds ; 

(c) provide for such arrangements with His Majesti ’s 
Government as may be necessary to enable the appropriate 
relief to be granted under section 27 of the Finance Act, 
1920, or under section 49 of this Act ; 

{d) prescribe the year which, for the purpose of relief 
under section 49, is to be taken as corresponding to the 
year of assessment for the purposes of section 27 of the 
Finance Act, 1920 ; and 

(e) provide for any matter which, by this Act, is to 
be prescribed. 

*(3) In cases coming under clause (a-) of sub-section 
(2), where the income, profits and gains liable to tax 
cannot be definitely ascertained, or can be ascertained only 
with an amount of trouble and expense to the assessee 
which, in the opinion of the Central Board of Revenue, is 
unreasonable, the rules made under that sub-section may— 

(a) prescribe methods by which an estimate of such 
income, profits and gains may be made, and 

(b) in cases coming under sub-clause (/) of 
clause {a) of sub-section (2), prescribe the proportion of 
the income which shall be deemed to be income, profits 
and gains liable to tax, 

and an assessment based on such estimate or pro- 
portion shall be deemed to be duly made in accordance 
with the provisions of this Act. 

(4) The power to^ make rules conferred by this section 
shall, except on' the first occasion of the exercise thereof, 
be subject to the condition of previous publication. 

*Inserted by Aet XXVIII of 1927. 
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(5) Rules made under this section shall be published 
in the Gazette of India, and shall thereupon have effect as 
if enacted in this Act. 

Rules— ' 

With the exception of the rules first made under the ilet, 
the power to make rxiles is, under section 59 (4), subject to the 
condition of “previous publication”. The meaning of the phrase 
“subject to the condition of previous publication” is given in sec- 
tion 23 of the General Clauses Act (X of 1897), vis .: — 

“Where, by any Act of the Governor-General in Council or Eegu- 
lation, a power to make rules or bye-laws is expressed to be given subject 
to the condition of the x’ules or bjm-laws being made after previous pub- 
lication, then the following provisions shall apply, namely: — 

(1) the authoxitj’’ having pow'er to make the rxxles or bye-laws shall, 
before making them, publish a draft of the pi'oposed rules or bye-laws 
for the information of persons likely to be affected thereby ; 

(2) the publication shall be made in such manner as that aixthority 
xleems to be sufficient; 

(3) there shall be published with the draft a notice specifying a 
date on or after which the draft will be takeix into eonsideratioxx ; 

(4) the authority having power to make the rules or bye-laws 
shall consider any objection or suggestion which may be received by the 
authority having power to make the rules or bye-laws from any person 
with respect to the draft before the date so specified; 

(5) the publication in the Gazette of a x'ule or bye-law pixrporting 
to have been made in exercise of a power to make rules or bye-laws after 
previous publication shall be conclusive px-oof that the rule or bye-law 
has been dxxly made.” (Iwcome-ta® Manwa?, pax-a. 94.) 

History— 

The Central Board of Revenue took the place of the Board 
of Inland Revenue in 1924. This section is radically different 
from the corresponding ones in the previous Acts, section 38 of 
the Act of 1886 and section 43 of the Act of 1918. Under these 
sections, the rules were made by the Governor-General in Council 
and the power could be delegated to Local Governments. The 
Central Board of Revenue cannot delegate this power. 

Sub-section (3) — 

It is observed from the relative Statement of Objects and 
Reasons that in the absence of this sub-section doubts had arisen 
as to the validity of certain rules made under sub-section (2). 
While sub-section (2) gives powers only to describe “procedure” 
and “the manner in which” certain things could be done, the new 
sub-section explicitly empowers the framing of rules to ascertain 
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income when it cannot be easily ascertained. The object of such 
arbitrary formulse is convenience both to Eeveiine and to the 

aSS6SS66. 

Under section 3 the income to be taxed is that of the ‘pre- 
vious year’. But Insurance Companies are taxed on the ave- 
rage profits of the previous valuation period — see Eules 25 et seq. 
These rules might therefore be held to be ultra vires of the Act. 
But feAV Insurance Companies can atford to have annual valua- 
tions made, and it is therefore convenient to them to be assessed 
otherAvise than on the preAuous year’s income. Similarly in the 
assessment of incomes partly from agriculture and partly from 
business, it is more convenient to all concerned to have a simple 
formula for separating the income in each industry than to have 
an elaborate investigation on each indhidual assessment, Avhieh 
is the only other alternative open. In the absence of the present 
sub-section, such a formula might in some conceivable cases contra- 
vene section 4 (3) {viii), which exempts agricultural income. 

Agriculture and Business- 

Tins section suggests that agriculture and business as' 
contemplated by this Act — see definitions in sections 2 (1) and 
2 (4) — are mutually exclusive categories; but see rulings cited 
in notes under section 2 (1) in connection Avith usufructuary mort- 
gages, holding that income from business may also be from 
agriculture. 

Scope of section — 

If the rules are made and published in accordance Avith this 
section, they have the force of laAv and have effect “as if enacted 
in this Act”. The section is clear on this point. But see also 
Garnett v. Bradley,^ Branford A^ McAnnllyf B. v. Walker f Patents 
Agents Institute y. LocMvoodf^ and Kandasami Pillai v. Emperor.^ 
But if the rules do not strictly comply Avith the provisions of the 
section, they A\ill be ultra vires. The authority to make rules is 
given to the end that the provusions of the Act may be better carried 
into effect and not so as to contradict or neutralise its provisions. 
"Where a poAver to make regulations is given by a statute no 
regulations made under the statute can abridge a right conferred 
by the statute itself. Thus an assesses cannot be deprived of his 
right of appeal by the Central Board of Eevenue not prescribing 
forms of appeals nor of his right to refund of tax by the Central 

(1) (1878) 3 A.C. 944. 

(2) (1883) 8 A.O. 4S6. 

(3) (1875) 10 Q.B. 355. 

(4) (1894) A.C. 347. 

(5) 42 Mad. 69. 
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Board of Eevenue not appointing an Income-tax Officer. But 
the rules would be mtra vires if the Act expressly gave permis- 
sion to the rule-making authority to regulate and if necessary 
abridge the right.^ So long as the rules can be reconciled with 
the Act they will be construed to be intra vires.^ If, as the result 
of objections received, the rules as finally made differ slightly 
from the first draft published, it would not matter.® But the 
draft rule may not be altered so substantially as to make it almost 
a new rule. See also the Introduction — “Eules of Construction”. 

For convenience of reference the rules framed under this 
section have been set out under each relevant section, and again 
in one place after the text of the Act. 


<3 0, 1 he Governor-General in Council may, by 

Power to make ex- notification in the Gazette of India, make 
emptions.ete. exemption, reduction in rate or other 

modification, in respect of income-tax in favour of any 
class of income, or in regfard to the whole or any part of 
the income of any class of persons.. 

Individuals — ^Exemptions in favour of — Inadmissible — 

‘Other modification’ cannot obviously be made against the 
subject. The exemption or other favour can only be made in res- 
pect of a class of income or a class of persons. The exemption 
cannot therefore be made in respect of individuals. Also the 
exemption can be made only by notification in the Gazette of India. 
The object of these provisions is, of course, to ensure that some 
public interest is secured by the exemptions. 

Free of tax — 

The Indian Income-tax Act does not recognize contracts 
for payments ‘free of tax’. In such cases, the tax would be levied 
on the gross income of the recipient, and it would be a matter of 
arrangement between the contracting parties that the i*eeipient 
is paid such gross income as would, after deduction of tax, leave 
him the stipulated nett income. See notes under section 3. 


Exemptions by statute— 

See section 4 (3) regarding complete exemptions given by 
the statute itself and the limited exemptions under proviso to 

(1) See R. V. Bird ex parte Needles, (1898) 2 Q. B. 340; Queen v. Marian, 
17 Mad. 118; Secretary of State v. Venhatesalu, 30 Mad. 113; Madurai v. Mutlm, 
38 Mad. 823. 

(2) See BaTser v. William, (1898) 1 Q.B. 23. 

(3) Guru Charan v. Ear Sarup, 34 All. 391, , 
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section 7 (1), provisos to section 8, section 14, section 15 and 
section 17. 

See also the Introduction regarding exemptions conferred 
by statutes anterior to the Income-tax Act. 

Double Income-tax Relief — Indian States — 

The follomng Notification has been issued under this sec- 
tion giving partial relief from Indian Income-tax to income which 
is taxed both in British India and in Indian States. 

Finance Department (Central Revenues). 
NOTIFICATION. 

Income-tax. 

Simla, the 1st July, 1926. 

No. 25 . — In exercise of the powers conferred by section 60 
of the Indian Income-tax Act, 1922 (XI of 1922), the Governor- 
General in Council is pleased to make the following modifications 
in respect of income-tax, in favour o.f income on which income- 
tax has been charged both in British India and in one of the 
Indian States referred to in the schedule to this notification (here- 
inafter called the said schedule) namely: — 

1. In this notification — 

(a) the expression “State income-tax” means income-tax 
and super-tax charged in accordance with the provisions of the 
law relating to income-tax for the time being in force in the State 
concerned ; 

(b) the expression “State rate of tax” means the amount 
of State income-tax divided by the amount of the larger of the 
two incomes on which income-tax and super-tax respectively have 
been charged by the State ; and 

■; (c) the expressions “Indian income-tax” and “Indian 

rate of tax” have the same meanings as in clauses (a) and (b), 
respectively, of section 49 (2) of the Act. 

2. If any person who has paid Indian income-tax for any 
year on any part of his income proves to the satisfaction of the 
Income-tax Officer that he has paid State income-tax in one of 
the States mentioned in the said schedule for that year in respect 
of the same part of his income, he shall be entitled to the refund 
of a sum calculated on that part of his income at a rate equal to 
half the State rate of tax : 

Provided that the rate at which the refund shall be given 
shall not exceed one-half of the Indian rate of tax. 

3. Every application for refund of income-tax under this 
notification shall be made to the Income-tax Officer of the district 
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ill M^liicli the applicant is chargeable directly to iiicome-tas, or if 
he is not chargeable directly to income-tax, to the Income-tax 
Officer. for the district in which the applicant ordinarily resides, or 
if he is not resident in British India — 

(i) to the Income-tax Officer of the district or area in which 
he was last charged directly to income-tax when so resident, or 

(ii) if he has never been so resident, to the Income-tax 
Officer of the district or area vdiere the income-tax for the refund 
of which application is made was deducted. 

Such application may be presented by the applicant in person or 
by a duly authorised agent or may be sent by post, and shall be 
ill the following form : — 

Application for relief from double income-tax under Notifi- 
cation No. 25, dated the 1st July, 1926. 

I, of do hereby state 

that I have paid (name of State) State^ amount- 

for the year ending 19 on an income of 


iiig to Es. 
Es. 


and that Indian 


incouie tax 


income-tax and super tax 
the i^ame Income* 


of Es. 


has also been paid on — r- . 

part of the same income amounting to Rs. 

I now pray for relief at the rate of amounting to 

Es. under Notification No. 25, dated the 1st July, 1926, to 

which I am entitled. My income from all sources to which this 
Notification apiplies during the “pi’evious year” ending on the 
19 amounted to Es. only— see Eeturn of 


income 


attached 


already submitted. 


Signature- 


I hereby declare that what is stated herein is correct. 

Signature 

Dated— — — - — — 19 

4. No claim to any refund of Indian income-tax under this 
Notification shall be allowed unless it is made within one year 
from the last day of the year in which such tax was recovered. 

Schedule. 

1. Baroda. 

Madras States Agency. 

2. Travancore. 

Central India Agency. 

3. Dliar. 


*Where the income on whieh income-tax has been charged differs from that on 
which super-tax has been charged, boUi amounts must be specified. 
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Punjab States Agency. 


4. 

Patiala. 


5. 

Baliawalpiir. 


6. 

Jind. 


7. 

Kapurtbala. 


8. 

Loliaru. 

^ Bomhaij, 

9. 

SacMn. 


10. 

Akalkot. 


11. 

Plialtan. 

United Frovinees, 

12. 

Benares. 

Central Promnees, 

13. 

Bastar. 


14. 

Kanker. 


15. 

Raigark. 


16. 

Jaskpiir. 


17. 

Sarangar. 


18. 

Makrai. 


19. 

Kawardha. 


20. 

Khairagarli. 


21. 

Korea. 


22. 

Nandgaon. 


23. 

Chhuikliadan. 

Bihar and Orissa, 

24. 

Mayiirbhanj. 

Punjah. 

25. 

Baghat. (Notification No. 28, dated 

Exemptions — 



In addition to tlie exemptions mentioned in section 4 (3), the 
following further exemptions have been made by the Governor- 
General in Council in exercise of the powers conferred by section 
60 of the Act. 

“The following classes of income shall be exempt from the 
tax payable under the said Act and they shall not be taken into 
account in determining the total income of an assessee for the 
purposes of the said Act: — (Notification No. 878-F, dated 
21st March 1922 except where otherwise stated). 

(1) The official allowance which an agent of a Prince or 
State in India who has been duly accredited to represent the 
Prince or State for political purposes in any place within the limits 
of British India, receives as such agent in British India from the 
Prince or State ; and the official salaries and fees received in India 
from their Governments by Foreign Consuls, whether ‘de car- 
riere’ or not and whether foreign or British subjects and by Ee- 
presentatives and Consxila.r employees (whether foreign or British 
subjects), who are members of a permanent consular service. 
1—113 
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(The latter portion of this exemption applies only to sala- 
ries and fees received from their Governments and not to any 
other income, profits or gains, accruing or arising to them or re- 
ceived by them in British India). (Notification No. 21, dated 
10th June 1926). 

(2) The salary and allowances paid by a state in India 
during the period of deputation to any person deputed by the State 
for training in British India. 

(3) Scholarships granted to meet the cost of education. 

(4) Such portion of the income of a member of His 
Majesty’s Naval, Military or Air Forces, British or Indian, or 
of the Eoyal Indian Marine as is compulsorily deducted from his 
salary by the orders, or with the approval of Government for pay- 
ment to a mess, vine or band-fund. (Notification No. 3865, dated 
26th August 1924). 

(5) The allowances attached to — 

The Victoria Cross. 

The Military Cross. 

The Order of British India. 

The Indian Order of Merit. 

(5-A) ‘Jangi Inams’ awarded to Indian officers, Indian 
other ranks and followers in respect of services in the Great War. 
(Notification D. Dis No. 1084 — ^I.T. 25, dated 21st Octobei’, 1925.) 

(6) The interest on Government securities held by Euling 
Chiefs and Princes of India, as the property of their States, in 
the special non-transferable form of Government promissory 
notes. 

(7) The yield of Post Office cash certificates. 

(8) The interest on deposits in the Post Office Savings 

Bank. 

(9) The income of a University or other educational insti- 
tution existing solely for educational purposes and not for pur- 
poses of profit. Notification No. F. 266 — I.T. 25, dated 25th 
March, 1925). 

(10) The salary of His Majesty’s Trade Commissioners 
in India. 

(11) The gratuities which are granted to officers and 
others in respect of wounds or injuries received either in action 
or in the performance of duty otherwise than in action in His Ma- 
jesty’s Naval, Military or Air Forces, British or Indian or in the 
Auxiliary Force, India, or in the Eoyal Indian Marine. (Notifica- 
tion No. 3865, dated 26th August, 1924). 

(12) The gratuities which are granted to the widows, chil- 
dren or other relatives of officers and others who are killed in 
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action or suffer violent death, due directly or wholly to war service, 
or are killed or die of injuries sustained on flying duty or while 
being carried on duty in air craft under proper authority, or die 
within seven years from wounds or injuries so received. 

(13) Eetiring gratuities with increments thereto granted 
under the rules framed by the Secretary of State in Council in 
pursuance of the Royal Warrant, dated the 25th April 1922. 

(14) Grratuities sanctioned under Army Instruction (India) 
No. 223, dated the 21st March, 1922, for regular Royal Engi- 
neer Officers on the Indian establishment belonging to the Sur- 
vey or Railway Department and regular Indian Army Officers 
of the Survey Department (Notification No. 1910, dated 27th 
May 1924.) 

(15) Gratuities granted to Assistant Surgeons of the 
Indian Medical Department in Military employment declared 

surplus to establishment under Army Instructions (India) No. 516 
of 1924. 

(16) Gratuities which are granted by the Railway Board 
or under general orders issued by the Railway Board to employees 
on their retirement or discharge from service or, in the event 
of their death while in service, to their widows or children or 
other members of their families (Notification No. 184-S., dated, 
25th November 1922.) 

(17) Extraordinary gratuities which are granted by 
Government or by Railway Administrations to Government or rail- 
way servants (or to their widows, children or other represen- 
tatives, as the case may be) who are injured or killed in the exe- 
cution of their duties or who suffer injury or death owing to 
devotion to duty. (Ibid.). 

(18) The allowance or salaries paid in the United King- 
dom to officers of Goveniment on leave or duty in that country 
whether such allowance or salary is paid in sterling in the United 
Kingdom or by means of negotiable rupee drafts on a bank in 
India, (Notification No. 10, dated 25th March 1926.) 

(19) The leave allowance or salary drawn from any Colo- 
nial Treasury by officers of Government on leave or duty in the 
Colony. {See Notification No. 42, dated 20th November 1926). 

(19-A) Leave salaries or leave allowances paid in the 
United Kingdom or in a Colony, to officers of local authorities, or 
to the employees of Companies, or of private employers on leave 
in the United Kingdom or in such Colony. (Notification C. 
No. 1205 I.T., 25, dated #h February 1926 and No. 42 dated, 
20th November 1926.) 
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(19-B) Vacation salaries paid in the United Kingdom or 
in a colony to Jiidges of High Coxu-ts or of Ciiief Courts, to 
Judicial Commissioners, or to other officers of Government, when 
on vacation therein (Notification No. 10, dated, 25th March 1926). 

(20) The pensions of officers of Government residing out 
of India drawn from any Colonial Treasury or paid in the United 
Kingdom, whether such pensions are paid in sterling or by means 
of negotiable rupee drafts on a bank in India. (Notification 
No. 42, dated 20th November 1926). 

(21) The salaries of the light house keepers of light hoxxses 
in the Red Sea, (Notification No. 4464, dated 25th September 
1924). 

(21-A) The pensions paid in the United Kingdom or in a 
Colony to officers of local autliorities or employees of companies 
or of private employers, such officers or employees being resi- 
dent out of India. (Notification No. 42, dated 20t]i November 
1926). 

(22) The interest on Mysore Durbar Securities, (Notifi- 
cation No. 93-S., dated 25th Jixly 1922). 

(23) Pensions granted to officers of His Majesty’s Naval, 
Military or Air Forces, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Territorial Force, or of the Royal 
Indian Marine in respect of wounds or injuries received in action 
or in the performance of their duties as members of such forces 
otherwise than in action (Notification No. 3865, dated 26th August 
1924). 

(24) Pensions granted to members of His Majesty’s 
Naval, Military or Air Forces, British or Indian, or of the Auxi- 
liary Force, India, or of the Indian Territorial Force, or of the 
Royal Indian Marine, who have been invalided from service with 
such foi’ces on account of bodily disability attributable to, or ag- 
gravated by, such service. {Ibid.). 

(25) Value of rations issued in kind or money allowances 
paid in hen thereof, to any officer or other rank in His Majesty’s 
Naval, Military or Air Forces, British or Indian or in the Auxi- 
liary Force, India, or in the Indian Territorial Force, or in the 
Royal Indian Marine, (Notification No. 3865, dated 26th August 
1924). 

(25-A) Value of rent-free, quarters occupied by Indian 
officers, British Warrant and non-commissioned officers and men 
of His Majesty’s Military or Air Forces, and British and Indian 
Warrant officers of His Majesty’s Naval and Marine Forces ; in 
all eases irrespective of whether the individual concerned is mar- 
ried or single. (Notificatibn No. 30, dated 6th August 1926). 
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(25-B) Conservancy allowance granted in lien of free con- 
servancy to non-departmental Warrant and non-commissioned 
officers of the India Ilnattached List, departmental non-commis- 
sioned officers of the India .Unattached List not in receipt of con- 
solidated rates of pay and Warrant and non-commissioned officers 
of the permanent staff of the Auxiliary and Territorial Forces. 
(Notification No. 43, dated 20th November 1926). 

(25-G) The value of the free education provided for the 
children of British Warrant and Non-Commissioned Officers and 
any grants-in-aid made to British Warrant and Non-Commissioned 
Officers in lieu of the provision of free education for their children. 
(Notification No. 2 dated 21st January, 1928). 

(26) The income of persons, other than persons in the ser- 
vice of the G-overnment, residing in the district of Angul, (Notifi- 
cation No. 148 dated 28th May, 1923). 

(27) The perquisite represented by the right of any of 
the officers specified in the annexed list to occupy free of rent as a 
place of residence any premises provided by Government. 

List of Officers. 

The Governor-General. 

The Commander-in-chief. 

The Governor of a Governor’s Province. 

The Chief Commissioner of any of the following Provin- 
ces namely : — 

The North-West Frontier Province, 

British Baluchistan, 

Delhi, 

AJmer-Merwara, 

Ooorg, 

and the Andaman and Nicobar Islands ; (Notification No. 
P. 72, 1. T. 25, dated 16— 4—1925), and 

Anv first class Resident in the Political Department. (Noti- 
fication No. C. 509, I. T. 25, dated 12—10—1925). 

Retiring gratuities wuth increments thereto granted under 
the rules framed by the Secretary of State in Council in pursu- 
ance of the Royal Warrant, dated the 25th April 1922. (Noti- 
fication No. 46— S., dated 23—6—1922). 

Gratuities granted to Assistant Surgeons of the Indian 
Medical Department in Military employment declared surplus 
to establishment under Army Instruction (India) No. 516 of 1924. 
(Notification No. 60, dated 5 — 1—1925). 

The following classes of income shall be exempt from 
the tax payable under the sMd Act, but shall be taken into account 
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in determining tlie total income of an assessee for the purposes of 
the said Act : — 

(1) The interest on Government securities purchased 
through the Post Office and held in the custody of the Accountant- 
General, Posts and Telegraphs. 

(2) The profits of any Co-operative Society other than 
the Sanikatta Salt-owners’ Society in the Bombay Presidency 
for the time being registered under the Co-operative Societies 
Act, 1912 (II of 1912), the Bombay Co-operative Societies Act, 
1925 (Bombay Act VII of 1925) or the Burma Co-operative So- 
cieties Act, 1927 (Burma Act VI of 1927) or the dividends or 
other payments received by the members of any' such Society on 
account of profits. (Notifications R. Dis. No. 291 — I. T. 25, dated 
25—8—1925 and No. 26, dated 25— 6— 1927.) 

The exemption which extends both to income-tax and 
super-tax applies only to “profits” in the strict sense of the word 
as used in the Act and does not include “income” derived by Co- 
operative Societies from interest on securities or dividends. The 
Societies whose income liable to income-tax is not taxable at the 
maximum rate or who have no income liable to tax should apply 
to the Income-tax Officer concerned for the issue of exemption 
certificates authorising persons paying interest on securities not 
to deduct any tax at source or to deduct tax at a lower rate than 
the maximum, as the case may be. 

Apart from the particular cases of Co-operative Societies 
and of Government securities purchased through the Post Office, 
and held in the custody of the Accountant-General, Posts and 
Telegraphs, in incomes or portions of incomes exempted under 
section 4 of the Act and under the orders of the Governor-General 
in Council under section 60 of the Act referred to above, are not 
only not subject to income-tax or super-tax, but they are also 
not to be taken into account in determining the rate of tax on 
other income; they;- are excluded from consideration altogether 
{Income-tax Manual, -piiva. 16.) 

Depreciation — ^Railways and Tramways — 

The following modification has been made in respect of 
income-tax in favour of income derived from railway or tram- 
way business (other than an el^trie tramway) : — 

An assessee deriving income from a railway or tramway 
business may at his option require that in computing the profits 
or gains of such business the following allowance shall be 
made in lieu of the allowances specified in clause (v), clause {vi) 
and clause (vii) of sub-section (2) of section 10 of the said Act, 
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namely, the actual expenditure incurred by the assessee during 
the previous year on repairs, replacements and renewals of plant, 
machinery, building's and furniture 'which are the property of the 
assessee : 

Provided that an assessee who in any year has exercised 
the option hereinbefore conferred shall not be entitled save with 
the consent of the Commissioner of Income-tax to withdraw that 
option in any subsequent year. 

Provided further that nothing in this notification shall 
apply to an electric tramway. (Notification No. 23 dated 11 — 6 — 
1927). 

Colony or Colonial Treasury — 

The Colony need not necesarily be outside Asia. The 
definition of ‘Colony’ in section 3 (11) of the General Clauses 
Act, X of 1897, is as follows : “ shall mean any part of Her 
Majesty’s dominions, exclusive of the British Islands and of Bri- 
tish India, and where parts of these dominions are under both 
a central and a local legislature, all parts under the Central legis- 
lature shall, for the purposes of this definition, be deemed to be 
one colony.” 

G 1 . Any asse.ssee, who is entitled or required to 
attend before any Income-tax authority 

Appearance by an- ^ ^ ^ 

thorised representa- jn conuection with any proceedings, 
under this Act, may attend either in per- 
son or by any person authorised by him in writing in 
his behalf. 

History — 

This is a new provision introduced in the 1922 Act. The 
idea is to offer all possible facilities to the assessee in being re- 
presented in assessment and other proceedings. 

Power of attorney — 

Any person may appear on behalf of the assessee, not 
necessarily a La’wyer or an Accountant as in England. As to 
whether the representative should be empowered with a formal 
stamped Power of attorney, it would apparently depend on the 
extent to which his action or appearance before the Income-tax 
OflScer would bind the assessee. If the Income-tax authority so 
decides, it can insist on a duly empow^ered attorney appearing if 
the assessee himself is unable to appear. It would therefore de- 
pend on the circumstances qf each case how far an Income-tax 
authority accepts the appearance of an assessee by a represen- 
tative authorised by a mere tetter. 
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As to the stamp duty payable, see Introduction pages 59 

et seq. 

When Income-tax Officer requires personal appearance of an assessee— 

The ijermission given by this section to an assessee to be 
represented either in person or by an authorised agent does not 
affect the right of the Income-tax Officer acting as a Court under 
section 37 to summon the assessee personally, should the Income- 
tax Officer decide to do so. If the Income-tax Officer decides to 
summon the assessee personally he sliould follow the procedure 
laid down in the Civil Procedure Code for the summoning of a 
mtness. An ordinary notice under one of the sections of the 
Income-tax Act would not be sufficient. In response to such a 
notice, the assessee would be entitled to send an authorized agent 
to represent him. It is only when he is personally summoned 
under section 37 that the assessee is bound to appear in person. 

<5 2,. A receipt shall be given for any 

Keeelpts to be given , ^ • 

money paid or recovered under this Act. 

63. (l) A notice or requisition under this Act may 

be served on the person therein named 

Service of notices. , . 

either by post or, as if it were a summons 
issued by a Court, under the Code of Civil Procedure, 
1908. 

(2) Any such notice or requisition may, in the 
case of a firm or a Hindu undivided family, be addressed 
to any member of the firm or to the manager, or any 
adult male member of the famil}^* and in the case of any 
other association of individuals, be addressed to the princi- 
pal officer thereof 

Method of serving notices or requisitions — 

Under section 63 of the Act, a notice or I’equisiiion may 
be served either by post or in any manner provided for the ser- 
vice of summons under the Code of Civil Procedure. The words 
“by post” under section 27 of the General Clauses Act, X of 
1897, mean “by registered post.” 

Section 63 (2) specially provides that in the ease of firms 
or Hindu undivided families a notice or requisition may be 
addressed to any member of the firm or to the manager or any 
other male member of the faitiily. (^Income-tax Manual, para. 97.) 

^Amended by the Income-tax (Amendment) Act, 1924 (XI of 1924),. 



905 


S. 63] -^CT XI OB^ 1922. 

Notice— How to be served — 

This section does not require that service of a notice must 
be hy its being placed in the hands of the person named therein 
by the officer of the court and does not exclude ‘other forms of 
service’ permitted by order 5 of the Civil Procedure Code.^ 

Object of section — 

The object of this section is that the notice should be 
served in such a manner that it is most likely to attract the 
attention of the assessee. 

See Appendix as to how Summonses are to be served under 
the Civil Procedure Code. 

Failure to serve a notice in strict accordance mth this 
section renders subsequent proceedings void — see Emperor v. 
Ramcharan^ cited under section 51; also Berry v. Farrotv^; but 
if there is evidence to show that in whatever manner the notice was 
served, it did in fact reach the person, the subsequent proceedings 
would probably be intra vires. 

The section is not exhaustive, and it is apparently open 
to the Income-tax Officer to adopt any method of service that is 
effective so long as the assessee is not prejudiced thereby. Thus 
the signature on the margin of an order sheet of the Income-tax 
Officer by the assessee would seem to be equivalent to due service 
of notice. 

Partners of firms — 

A notice under section 23 (2) need not be served on the 
particular partner of a firm who signed the return under section 
22 ( 2 ).* 

Hindu undivided family — 

Sub-section (2) does not override Sub-section (1) ; the 
word used is only ‘may’ and not ‘shall’; it only enables the notice 
to be served on a single person instead of several, which might 
be necessary otherwise. There is nothing therefore to prevent 
a notice being served under sub-section (1) on an agent of a Hindu 
undivided family doing business. The second sub-section is not 
surplusage, since it fastens personal responsibility so that the 
penal provisions of section '51 can be set in operation." 

(1) Per Hallifax, AJ.C., Nagpur in Ismail Bhai v. Government ^ 1 I.T.C. 192. 

(2) 49 I.a 781. 

(3) (1914) 1 K.B. 632. 

(4) Commissioner of Imome4aiV v. CMdamhara Madarj 2 I.T.C. 27. 

(5) Conunissioner of Income4ax v. Ohettyar and Chet- 

■ iyat, 6 Bang. 21. 

1—114 
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© 4 -. (l) Where an assessee carries on business at 

any place, he shall be assessed by the 

^ Place of assessment. ^ r.- r \ . 

Income-tax Officer of the area m which 
that place is situate or, where the business is carried on 
in more places than one, by the Income-tax Officer of the 
area in which his principal place of business is situate. 

(2) In all other cases an assessee shall be assessed 
by the Income-tax Officer of the area in which he resides. 

(3) Where any question arises under this section 
as to the place of assessment, such question shall be 
determined by the Commissioner, or, where the question 
is between places in more provinces than one, by the 
Commissioners concerned, or, if they are not in agree- 
ment, by the Central Board of Revenue : 

Provided that, before any such question is deter- 
mined, the assessee shall have had an opportunity of 
representing his views. 

(4) Notwithstanding' anything contained in this 
section, every Income-tax Officer shall have all the powers 
conferred by or under this Act on an Income-tax Officer 
in respect of any income, profits or gains accruing, or aris- 
ing or received within the area for wffiich he is appointed. 

The determination of the Income-tax OflScer by whom an assessment is 
to be made — 

While for the reasons given in paragraph 22 every Income- 
tax Officer is, under section 64 (4), vested with all the powers 
conferred by or under the Act on an Income-tax Officer in res- 
pect of any income, profits or gains accruing or arising or re- 
ceived within the area for which he is appointed, the question 
of the Income-tax Officer by whom a particular assessee is to he 
assessed has to be determined in accordance with the provisions of 
sub-sections (1) to (3) of section 64. Under those provisions, if an 
assessee carries on business, he has to be assessed by the Income- 
tax Officer of the ara in which his principal place of business is si- 
tuate; in' all other eases an assessee has to be assessed by the 
Income-tax Officer of the area in which he resides. Where there 
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is any doubt or dispute on any such question, the question is to 
be finally determined by the Commissioner of the province in 
which the areas are situate. Where the ai’eas ai’e situate in 
more than one province, the question is to be determined by the 
Commissioners of the provinces concerned in consultation, and 
where two Commissioners are not in agreement, the question will 
be determined by the Central Board of Revenue. In all cases of 
dispute, however, before any such question is determined, the 
assessee must be given an opportunity of representing his views. 
If an assessee whom an Income-tax Officer is seeking to assess 
challenges his jurisdiction on the ground that the assessee ’s prin- 
cipal place of business or residence is in a different income-tax 
circle, the Income-tax Officer should at once report the case to 
the Commissioner for orders. Even if the Income-tax Officers 
of the various circles concerned are in agreement as to the pro- 
per place of assessment, they are not competent to decide finally 
where the assessment should be made unless the assessee acquies- 
ces in their decision. If he disputes it and the alternative places 
of assessment are all in the same Province, the Commissioner 
of Income-tax of that Province can finally determine the place 
of assessment. If alternative places of assessment are not situ- 
ated in the same Province, it is not necessary for the Commis- 
sioners to refer the case to the Central Board of Revenue, unless 
they hold different views. 

It is not necessary for an assessee who disputes the juris- 
diction of the Income-tax Officer either to move the Commissioner 
himself or to ask the Income-tax Officer to do so. Whatever the 
assessee does or proposes to do, therefore, the Income-tax Officer 
should take the Commissioner’s, orders at once Avhenever his 
jurisdiction is challenged. 

As the question of jurisdiction must be decided before any 
assessment can be made, the Income-tax Officers and Commis- 
sioners should deal with all questions arising under section 64 
as expeditiously as possible, {hicome-tax Manual, pai’a- 98.) 

See also notes under section 5. 

History — 

Corresponds to section 47 of the 1886 Act and section 47 
of the Act of 1918. The previous Acts only provided for the 
declaration of the principal place of business when business was 
carried on at several places. The present section definitely de- 
termines the place of assessment for every class of assessee. The 
Calcutta High Court decision in Hajee Adam v. Secretary of 
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State^ (mider the 1886 Act) w^iicii ruled that the corresponding 
provision in that Act applied only to firms, is now obsolete, as the 
section in the present Act is completely changed. 

It will be noticed that this section is to some extent model- 
led on section 20 of the Civil Procedure Code. 

Ooncurrent jurisdiction— 

The provisions of the fourth sub-section do not oust the 
Jurisdiction of the Income-tax Officer of the principal place of busi- 
ness to assess the profits of a branch business in an area in the 
Jurisdiction of another Income-tax Officer. In such cases both 
Income-tax Officers have Jurisdiction.- 

Opportunity — 

If the assessee is not given an opportunity the assessment 
will not be in accordance with the Act, and a fresh assessment 
will be necessary after giving the assessee an opportmiity to re- 
present his views. His views are not bound to be accepted ; nor 
has he a right of appeal. It is only if the Commissioners are 
not in agreement that the question need be referred to the Cen- 
tral Board of Eevenue. If the Commissioners agree, the assessee 
must abide by their decision. But in all eases he has the right 
to represent his point of view to the Commissioner, i.e., even 
if the Income-tax Officers are agreed. While therefore the as- 
sessee must abide by the decision of the Commissioners where 
they agree, he is not similarly bound by the opinion or orders 
of the Income-tax Officers even if they are in agreement. 

Principal place of business — 

The law does not define the expression. It is essentially 
a question of fact which is the principal place of business in a 
given case. ‘Principal’ is a vague word and involves only a re- 
lative concept. This idea of the principal place of business is 
really the English theory of ‘control’ stated somewhat differently, 
the difference being that there can be only one principal place of 
business though there can be more than one place of control. 
Various considerations would have to be taken into account and 
balanced against each other before it can be decided which is the 
principal place of business in a particular case. Such balancing 
involves the determination of questions of degree and therefore 
questions of fact. In accordance with the general scheme of the 
Act, therefore, it has been left to be decided by the Eevenue au- 
thorities in each case which is the principal place of business. 

(1) 5 C.W.N. 257. 

(2) Laehkmandas Bahuram y, , €ommmiomr of Imome-iax^ 2 35 , 



Questions of law can ai’ise only if tlie authorities decide without 
evidence to justify their findings. Relevant considerations would 
be where the partners reside and which among them have the real 
control; where the accounts are kept of the business as a whole; 
which is the parent business out of which the business has grown ; 
where, in the ease of a company, the registered office is located ; 
whether the business at any place is conducted with partners 
and at other places without partners ; where the finance is arrang- 
ed, and contracts entered into ; where the goods are actually manu- 
factured and sold ; and so forth ; and most of these considerations 
are relevant only in ascertaining where the effective control is 
exercised. The object of giving the assessee an opportunity to 
state his view is partly to help him to decide where he can most 
conveniently appear before the Department and look after his in- 
terests, and partly to safeguai'd the secrecy of his business matters. 
Ordinarily the principal would not like a branch manager 
of his to see all his accounts. The section therefore says that the 
assessment shall be made at the principal place of business. If 
the principal, to suit his own convenience, resides at some other 
place, that would be no reason for not making the assessment at 
the principal place of business; but the assessment must be made 
at the principal place of business in order to give the assessee 
facilities for producing accounts and documents and representing 
his interests and also to guard the secrecy of his accounts. 

The mere fact that goods are manufactured or sold at a 
place will not make that place the principal place of business, ndr 
the fact than an expert partner or partners on whom the effi- 
cient conduct of the business largely depends resides or reside 
at a particular place, while the financing and contracts are regu- 
lated elsewhere. The relative volume of transactions and pro- 
fits will in themselves prove nothing.^ Their relevancy comes in 
only incidentally helping to decide where the real control is exer- 
cised. It is conceivable that the principal place of business may be 
a place where the business may be making an actual loss, large 
profits being made elsewhere, or a place where goods are neither 
bought nor sold but effective control is exercised. 

In connection with the service of a writ which had to be made 
at the “principal office” of a company, it was held by Lord Camp- 
bell, C. J., in Garton v. Western By? that 

“ The words ‘principal office’ indicate one particular office for the 
whole line, not an office for the traffic station.” 


(1) Binmiath Eemraj y, Commmmm of Ineome-taXj 2 I.T.G. 304. 

(2) E. B. & E. 837, - 
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This was folloAved in Palmer v. Caledonian Ry} in which 
Lord Esher, M. E., said v 

“I slionld have thought without any authority that the ‘princi- 
pal office’ of the company must be the place at which the bxrsiness of the 
Company is controlled and managed.” 

and Lopes, L. J:, said ; — 

“ What I understand by ‘principal office’ is that office where the 

general superintendence and management of the business is 

carried on.” 

In this connection attention may be invited to the decisions 
(1) which declare that the carrying on of a business is a question 
of fact — see notes tinder section 2 (4) ; (2) which declare that 
carrying on business or exercising a trade in a particular place 
is also a question of fact — see notes under section 4 (1). A for- 
tiori it would seem that the question tvhieh is the principal place 
of business is also a question of fact. As already stated, the 
concept involves the added factor of relativity which can only be 
a matter of degree or opinion and therefore essentially a ques- 
tion of fact. 

Partners of firms — 

The expression “ place of business ” is not restricted to 
places wdiere an assessee carries on business individually, but 
includes places where he carries on business as a partner in a 
firm. Stress should not be laid on the use of the word ‘assessee’ 
in section 64, and it is in fact inappropriate, since a person can- 
not become an “assessee” within the meaning of section 2 (2) of 
the Act until he has been assessed. Moreover, though a partner 
in a firm cannot become an “ assessee” in rcvspect of his income 
from the firm so long as the firm is assessed he has none the less 
to be “assessed” in respect of it. The verb to “assess” can only 
mean to ascertain the amount of a person’s income in order to 
determine whether he is liable to tax (and if so at what rate 
and in what sum) or not. 

Take the case of a pei'son residing in Madras, uEo is a 
partner in registered firms at Calcutta, Bombay and Bangoon 
and has no other business. Each firm has a principal place of 
business, but one of the three has to be selected as the principal 
place of business of the person who is a partner in all the three 
firms. Similarly, when a person is a partner in a firm and carries 
on business independently of the firm, it has to be determined whe- - 
ther the principal place of business is the place where the per- ^ 
son carries on business individually or the place where he carries 


(1) (1892) Q.B.D. 823. 
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on business as a partner in a firm. It does not follow that the prin- 
cipal place of business of a firm is also the principal place of busi- 
ness of each partner in the firm. 

Procedure — Opportunity to assessee — 

No procedure has been prescribed as to how the questions 
that arise under this section should be dealt with. When any 
question arises under this section, i.e., if the Income-tax Officers 
concerned differ or, even if they agree, the assessee does not, the 
Income-tax Officer should refer the matter suo motu to the Commis- 
sioner^; but there is nothing to prevent the assessee approaching 
the Commissioner if he so chooses. The Commissioner or the 
Central Board of Eevenue, as the case may be, should give the 
assessee an opportunity of stating his views as to where and why 
he would like to be assessed, before deciding as to the principal 
place of business. So long as such opportunity has been given, 
the decision of the Commissioner or the Central Board of Revenue, 
as the case may be, is final. 

Effect on assessment proceedings pending settlement —Principle place 
of business — 

If an assessee declines to produce his branch books called 
for under a notice issued under section 22 (4) for inspection by 
the Income-tax Officer of the principal place of business on the 
ground that it is not convenient to do so, an assessment by the 
Income-tax Officer of the principal place of business under sec- 
tion 23 (4) would not be illegal.^ Whether the Income-tax Offi- 
cer should reopen the assessment under section 27 or not would 
depend on whether the assessee was prevented by sufficient cause 
from producing the books, i.e., on the circumstances of each case. 
But if an Income-tax Officer assesses a person whether under sec- 
tion 23 (4) or under section 23 (3) — ^when a question under section 
64 is pending, his proceedings are irregular.^ He should wait till 
the question under section 64 is decided by the relative authority — 
the Commissioner or the Central Board of Revenue, as the ease 
may be — ^before making the assessment. But it is clearly open to 
the Income-tax Officer to go on under section 64 (4) with the assess- 
ment of that part of the income arising or accruing or received in 
his jurisdiction. 

Resides — 

As regards the meaning of this word, see notes under sec- 
tion 4 (2). The question of residence will arise under section 64, 


(1) LaeMimmidas Bahuram y, Gommissioner of Income-tax, 2 I.T.C. 35. 

(2) Bimnath Heniraj v* GommisMoner of Income-tax, 22 I. T. 0. 304. 
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only if tlie assessee is mt carrying on a business. If be does, 
the principal place of business settles the place of assessment and 
not the residence, no matter Arhether the assessee be an individual, 
firm or company. If an assessee who is not carrying on busi- 
ness has more than one residence, the Income-tax Officer at any 
of tlie places of residence can assess him. The law does not re- 
rpiire the Income-tax Officer of the principal place of residence i.e., 
of ordinary residence to assess. But whether the assessee carries 
on business or not, sub-section (3) will apply. 

United Kingdom Law — 

In the United Kingdom, in cases in which there is a possi- 
ble conflict of jurisdiction, one way of settling the doubt is by an 
application to the High Court for a Writ of Prohibition, but there 
is a provision authorising the Boai’d of Inland Revenue to decide 
in eases of doubt in which parish an assessee should be assessed— 
see section 97 of the Act of 1918. 


© S. Every person deducting, retaining or paying 
any tax in pursuance of this Act in res- 

Indemnity. * r • -i i i 

pect of income belonging' to another 
per.son is hereby indemnified for the deduction, retention 
or payment thereof. 

Scope of section — 

Before any person can seek relief from Government on 
account of this indemnity, he must actually lose something as a 
consequence of his having deducted, retained or paid the tax. 
See CoUmge v. llaifwood} The indemnity will, of course, cover 
only such acts as were made bona fide and in accordance with 
the Act, and the question Avhether any one else committed default 
or not Avould be irrelevant to the indemnity. The liability of 
Government is conterminous Avith that of the person deducting 
and paying the tax and avHI be neither more nor less. 

History — 

There were indemnity sections in previous Acts also. See 
section 49 of the 1886 Act and section 48 of the 1918 Act. 
Such a provision is obviously necessary in all systems in which 
tax is deducted ‘at source.’ 

Uperatiion outside British India — 

This indemnity provision howev^er is of no use outside 
British India unless there be a definite contract to that effect 
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between the concerned. Payment of Indian Income-tax 

to the Indian Chn'evnment on behalf of a third person Avill not 
onalde the person deducting tax at source to claim under the law 
of a foreign country a discharge of an equivalent corresponding 
debt. In British India, of course, he automatically gets the dis- 
cliarge, but if tlie contract between the person deducting tax and 
the person from whom it is deducted is under foreign law and 
to pay a specified rate of interest in the foreign country, this 
indemnity is of no help. A company in British India which raises 
debentiires outside, the interest on which is payable outside and 
the contract relating to Avhich is governed by the law of a foreign 
State cannot deduct Indian Income-tax from the foreign deben- 
ture-holder in the absence of a contract to that effect. But it is 
doubtful whether in such cases the interest accrues or arises in 
British India and therefore Avhether the interest is taxable at all 
{8ee notes under section 4). Similarly, a company paying in- 
terest on debentures in British India cannot in the absence of a 
contract to that effect claim to deduct from such interest tax paid 
by it elseAAdiere, and if it does so deduct, indemnity under this 
section Avill be of no avail.^ The point to be borne in mind is that 
the British Indian Legislature is interested only in the collection 
of British Indian tax, and British Indian Courts are concerned 
only AAuth British Indian Taxing Acts. Neither the British Indian 
Legislature nor the British Indian Courts have any interest in 
enforcing the collection of foreign taxes. 


66. (l) If, in the course of any assessment under 

this Act or any proceeding in connection 

Statement of case , 

by Commissioner to therewith Other thaii a proceeding Under 
Highcoxxt. Chapter VIII, a question of law arises, 

the Commissioner may, either on his own motion or on 
reference from any Income-tax authority subordinate to 
him, draw up a statement of the case and refer it with his 
own opinion thereon to the High Court. 


(2) Within one month of the passing of an order 
under section 3t or .section 32, the assessee in respect of 
whom the order was passed may, by application accom- 
panied by a fee of otie hundred rupees or such lesser sura 

(1) See India # Gemml Jihvmlmmt' Trunt v. Barm canmUdaled^ ;(102D) 

' 1 K.B. 539; also London 4^ South Mniorkm Investment Tno^t v% British ToMoeo €o, 
(AmfraUai 42 T. L. B. m'r . ■ 
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as may be prescribed, require the Commissioner to refer 
to the High Court any question of law arising out of such 
order, and the Commissioner shall, within one month of 
the receipt of such application, draw up a statement of 
the case and refer it with his own opinion thereon to the 
High Court ; 

Provided that, if, in exercise of his powerof revision 
under section 33, the Commissioner decides the question, 
the assessee may withdraw his application, and if he does 
so, the fee paid shall be refunded. 

(3) If, on any application being made under sub- 
section (2), the Commissioner refuses to state the case on 
the ground that no question of law arises, the assessee 
may ^[within six months from the date on which he is 
served with notice of the refusal] apply to the High Court, 
and the High Court, if it is not satisfied of the correctness 
of the Commissioner’s decision, may require the Commis- 
sioner to state the case and to refer it, and, on receipt 
of any such requisition, the Commissioner shall state and 
refer the case accordingly. 

(4) If the High Court is not satisfied that the 
statements in a case referred under this section are suffi- 
cient to enable it to determine the question raised thereby, 
the Court may refer the case back to the Commissioner 
by whom it was stated, to make such additions thereto or 
alterations therein as the Court may direct in that behalf. 

(5) The High Court, upon the hearing of any such 
case, shall decide the questions of law raised thereby, and 
shall deliver its judgment thereon containing the grounds 
on which such decision is founded, and shall send to the 
Commissioner by whom the case was stated a copy of such 
judgment under the seal of the Court and the signature 
of the Registrar, and the Commissioner shall ; dispose 

(1) These words were iBserted .% of .Aet XI of 1924. 
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of the case accordingly, or, if the case arose on a reference 
from any Income-tax authority subordinate to him, 
shall forward a copy of such judgment to such authority 
who shall dispose of the case conformably to such Judg- 
ment. 

(6) Where a reference is made to the High Court 
on the application of an assessee, the costs shall be in the 
discretion of the Court. 

(7) Notwithstanding that a reference has been 
made under this section to the High Court, Income-tax 
shall be payable in accordance with the assessment made 
in the case : 

Provided that if the amount of an assessment is 
reduced as a result of such reference, the amount overpaid 
shall be refunded with such interest as the Commissioner 
may allow. 

^ [(8) For the purposes of this section “the High 
Court” means— 

(a) in relation to the North-West Frontier Province 
and British Baluchistan, the High Court of Judicature at 
Lahore ; 

ib) in relation to the province of Ajmer-Merwara, 
the High Court of Judicature at Allahabad ; and 

(c) in relation to the province of Coorg, the High 
Court of Judicature at Madras.] 

Reference to High Court— 

Under the Act of 1918 a reference to the High Court on 
a question of law might be made only if the head of the Income-tax 
Department in a province saw fit. He was not required to make 
any such reference on the application of an assessee if satisfied 
that the application was frivolous or that a reference was un- 
necessary. Under section 66 of the Act, the Commissioner of 
Income-tax has no longer power to vdthhold a reference on these 
grounds hut is required to state a case to the High Court on the 
application of an assessee. In order to provide against frivo- 

(1) This aub-sectioB was added by sectiou 7 of A«t XXIV of 1926. 
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lous or miiiecessary applications, sab-section (2) requires that 
every such application shall be accompanied by a fee of Rs. 100 or 
sucli' lesser sum as may be prescribed by rule made by the Central 
Board of Revenue (no lesser sum has yet been prescribed). In 
order to safeguard the revenue, sub-section (7) provides that the 
fact that a case has been stated to the High Court shall in no way 
stop the collection of the tax from the assessee. 

An application for a reference to the High Court can only 
be made after an appeal to the Assistant Commissioner under 
section 31 or an appeal under section 32 to the Commissioner has 
been disposed of. An assessee must therefore exhaust his reme- 
dies of appeal to the Income-tax authorities before requiring a 
I’eference to the High Court. As it is desirable that questions 
of principle should, so far as possible, be settled by the revenue 
authorities, the proviso to sub-section (2) provides that if on 
receipt of such an application the Commissioner is himself pre- 
pared to give a ruling in favour of the assessee on the point of 
law raised, the applicant may withdraw his application for a 
reference to the High Court, in which event the fee paid shall be 
refunded. 

No refund should, however, be made in cases in which the 
Commissioner refuses to state a case to the High Court as under 
the substantive part of section 66 (2), it is the making of an 
application for a reference to the High Court which involves the 
liability to pay the fee, and such liability therefore arises irres- 
pectively of whether such reference is or is not made. The re- 
fund of fee, except in the circumstances specified in the proviso 
to section 66 (2), is therefore not warranted by the Act. 

No reference may be made to the High Court on a ques- 
tion of fact. The Commissioner, under these provisions, may 
therefore only withhold an application for a reference to the 
High Court if ho considers that a point of law is not involved. 
If he does withhold it on that ground, the applicant under sub- 
section (3) may apply to the High Court, vuthin six months from 
the date on which he is served with notice of the refusal to make 
a reference for a mandmvus requiring the Commissioner to state 
a case, and if the High Court issues such a i-equisition, the 
Commissioner must state a case. 

The Commissioner retains the iwwer to state a case to the 
High Court on his own motion or on a reference from any income- 
tax authority subordinate to him. No authority other than the 
Commissioner is authorised to state a ease for the High Goxirt. 

The application for: a reference must be made by the 
assessee within 'Oue month of the passing of an appellate order, 
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and the reference to the High Court must he made by the Com- 
missioner u-ithiu one month of the receipt of the application. 

Hiider section 66- A, an appeal lies to the Privy Council 
from any judgment of the High Court delivered in a reference 
under section 66 if the High Court certifies that the case is a fit 
one for appeal. {Income-tax Manual, para. 99.) ' 

Sub-section (2) proviso— Scope of— 

With reference to the above paragraph in the Income-tax 
'Manual it should be remembered that orders under section 32 are 
passed by the Commissioner and that the Commissioner has no 
po^ver under section 33 to revise his own orders. The proviso 
in sub-section (2) applies therefore only to cases under section 
31. 

The word ‘revision’ was substituted for the inappro- 
priate word ‘review’ by Act III of 1928. 

History — 

Under the Act of 1886, the assesses had no right of refer- 
ence to a High Court. He could, of coiirse, invoke the assistance 
of a Civil Court if the Revenue Officer exceeded his jurisdiction 
or otherwise acted ultra vires of the Act. And there was al- 
ways the Specific Relief Act to the extent that the assesses could 
invoke it. Under the Act of 1918, the assesses had no right, but 
the Commissioner could at the assesses ’s instance refer a ease to 
the High Court on any question of interpretation of the Act or 
the rules made under it, unless the Commissioner thought the 
reference unnecessary or frivolous. 

Different views were held as to the meaning of section 51 
in the 1918 Act which corresponded to this section. In Chief 
Commissioner of Income-tax v. The North Anantapur Gold Mines^ 
the Madras High Court held that section 106 (2) of the Grovern- 
ment of India Act and section 52 of the Income-tax Act (corre- 
sponding to section 67 of the present Act) prohibited the High 
Court from entertaining any application under section 45 of the 
Bpeeific Relief Act in the nature of a mandamus compelling the 
Chief Commissioner to refer the case, as such application was a 
‘proceeding’ within section 52 of the Income-tax Act and the 
issue of an order under section 45 of the Specific Relief Act in 
the nature of a mandamus was an exercise of ‘oi’iginal’ jurisdic- 
tion. The Bombay High Court, however, took a contrary view.- 


. : (1) 44 Mad. 718. ; 

(2) Bee n hi re Mmtibaif mii 

Stem WmigMm Oa,, I t I'.; Or ' 
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In the Alcocl Ashdown which went up to the Privy 
Council the Judicial Committee held that the discretion vested in 
the Chief Commissioner had to be used judicially. They quoted 
Julius V. Bishop of Oscford, and considered that the Chief Com- 
missioner could be compelled to state a ease if he clearly abused 
his discretion or refused to apply his mind to the question in not 
making a reference. 

Present position — Section 66 (1) how far mandatory . 

The amendment of the law in 1922 has rendered the above 
quoted decisions, to some extent, obsolete. The assessee has now 
a right of reference, which does not depend on the Commissioner’s 
disorretion, in respect of questions of law arising out of orders 
under section 31 or 32. If the Commissioner refuses to state a ease, 
the assessee can go to the High Court and make it compel the 
Commissioner to state a case. But, as already observed, such 
references can be made only with reference to orders passed 
under section 31 or 32, i.e., chiefly appellate assessment orders. 
If points of law arise with reference to other matters, e.g., re- 
funds under section 48 or 49 or orders under section 33, the as- 
sessee cannot compel a reference to be made to the High Court, 
but the High Court can, if it chooses, interfere under the Speci- 
fic Belief Act, and order the Commissioner to make a reference 
under section 66 (1). In Sheih Ahdtd Kadir Marakhayar’s 
case~ it was argued on behalf of the Commissioner of Income-tax 
that from the fact that the law, as it stands now, explicitly pro- 
vides remedies by way of reference to the High Court as a mat- 
ter of right in specified circumstances only, the implication is that 
the Legislature did not contemplate a reference to the High 
Court in other cases unless the Commissioner himseK found it 
necessary. That is to say, even though sub-section (1) is practi- 
cally the same as section 51 of the 1918 Act, its purport is chang- 
ed as the result of the insertion of the later sub-sections, and 
a new meaning has to be imposed on it. But this contention was 
rejected, and it was held that the decision of the Privy Council 
in the Alcoch Ashdown case^ should be followed and that the Com- 
missioner must, if there is reasonable doubt, refer the case to 
the High Court, because the wording of sub-section (1) of sec- 
tion 66 is practically the same as that of section 51 of the 1918 
Act which was in issue in the Alcoch Ashdown case} Therefore, 
it is clearly incumbent on the Commissioner to make such a refer- 
ence if a point of law is involved, and under section 45 of the 
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Specific Belief Act the High Court if it so chooses can interfere 
and compel the Commissioner to state a case. To the same effect 
are the dicta in Kumar Sarat Kumar Rot/, v. Commissioner of 
Income-tax} On the other hand, in Rat ancJiand Khmchand MoU- 
shaw V. Commissioner of Income-tax,- the Bombay High Court 
held that, in the absence of any provision in the Act empowering 
the High Court to order a reference on points arising out of an 
order under section 33, they could not ask the Commissioner of 
Income-tax to state such a case. See also Sin Seng Hin v. Com- 
missioner of Income-tax^, in which the Eangoon High Court said 
that, while the Commissioner of Income-tax could refer siio motu, 
the High Court could not compel a reference in the absence of 
express provision in the Act. 

Specific Relief Act — ^Applicability or — 

Per Lord Phillimore. — “ .... To argue that if the laegis- 
lature says that a public officer, even a Revenue officer, .shall do a thing, 
and he without cause or justification refuses to do that thing, yet the 
Specific Relief Act would not be applicable, and there would be no power 
in the Court to compel him to give relief to the subject, is to state a pro- 
position to which their Lordships must refuse assent. Section 45 of the 
Specific Relief Act enables any of the three High Courts to ‘ make an 
order requiring any specific act to be done or forborne .... by any 
person holding a public office, whether of a pei*manent or a temporary 
nature, or by any corporation or inferior Court of Judicature’, provided 
that ‘such doing or forbearing is, under any law for the time being in 
force, clearly incumbent on such person or Court in his or its public 
character, or on such corporation in its corporate character’ and sub- 
ject to other certain conditions not material to this case. 

“It is true that the section is not to authorise the High Court 
‘to make any order which is otherwise expressly excluded by any law 
for the time being in force’. The excluding law is suggested to be the 
already cited clause in section 106, sub-section (2) of the Government of 
India Act, which is in the following terms 

‘ The High Courts have not and may not exercise any original 
jurisdiction in any matter concerning the revenue, or concerning any act 
ordered or done in the collection thereof according to the usage and 
practice of the country or the law for the time being in force.’ 

“ In their Lordships’ view, the order of a High Court to a Revenue 
Officer to do his statutory duty would not be the exerci.se of ‘original 
jurisdiction in any matter concerning the revenue ’, and the latter part 
of the clause need not be considered, for the proceedings in this ease 
had not to do with the collection of the revenue, but with the preliminary 
assessment to ascertain what that revenue was.”^ 

(ly 2 i.t.13. 279. 

(2) 2 I.T;C. 225. 

■ ■ (3) 2 I.T.Gr'39. ■' . 

(4) Aleoeh AsMown # Co., JtM, y, Chief Revemte Authorifii of Romhatf, I 

j. T. 0 , aai, 
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The power under section 45 (1) of tile Specific Belief Act -i 
can be exercised only by the Madras, Bombay and Calcutta High C 

Courts.^ It was argued in KrishnabaUahh Sahay v. The Governor ! 

of Bihar £ Orissa- iMt the Patna High Court can exercise such | 

power having inherited it from the Calcutta High Court; but 
the question was not decided. In Dinanath Hemraj v. Commis- 
sioner of Income-tax^ the Allahabad High Court claimed to inter- 
fere in regard to matters not arising out of orders under sections 1 

31 and 32, but did not say explicitly wherefrom they derived 
jurisdiction. Since they do not exercise powers under section 
45 (1) of the Specific Belief Act, it is inferred that they claimed 
powers under section 67 of the Income-tax Act, holding ' appa- ^ 
rently that that section ousted the jurisdiction of Civil Courts 
only if the assessment was made in strict accordance with the 
Act or the Act qirovided other remedies as in respect of orders 
arising out of sections 31 and 32. See, how^ever, notes under 
section 67. 


Commissioner’s discretion^ — How to he exercised — 

Per Lord PliilUmore. — ‘ ‘ . . . . . . ‘ may ’ cloe.s not mean 
‘ shall ’. Neither are the words ‘ it shall be lawful ’ those of com- 
pulsion, Only the capacity or power is given to the authority. But 
when a capacity or power is given to public authority, there may be cir- 
cumstances which couple with the power a duty to exercise it. To use the 
language of Lord Ciairns in tlu? ease of Julius v. Lord Bishop of Oxford : 
‘ There may be something in the nature of the thing empowered to be 
done, something in the object for which it is to be done, something in the 
conditions under which it is to be done, something in the title of the pei'- 
son or persons for whose benefit the pow'er is to be exercised, which 
may couple the power with a duty, and make it the duty of the person 
in whom the power is reposed, to exercise that power w'hen called rrpon 
to do so.’ 

“ In their Lordships’ view, always supposing that there is a serious 
point of law to be considered, there does lie a duty upon the Chief Revenue 
authority to state a ease for the opinion of the Court, and if he does not 
appreciate that there is such a serious point, it is in the power of the 
C’ourt to control him and to order him to state a case.”^ 

United Kingdom Law — 

I'^iKioT the English law, there is no provision for the Clom- 
missioner.s to refer a case sno motu to the High Court. They can 
only do so at the instance of either party, i.e., the Crowm or the 

(1) MnhomeU Faria urnhomed Sluifi v. CatiimisMo-tier of Ineoma-la.r, lO.'i 

I. 0. 167. 

(S) 5 Pat, 595. 

(3) 2 I, T. C. 304, . 

(4) Aleoel: Ashflown Co,, JAH. v.' Chief Fevenve Avfliorih/ nf Ttomhny, 1 

I. T. 0. Stl. ' ’ . ^ ■ '■ 
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assessee. Nor can they refer cases except those that arise out of 
appeals; and it has been held that applications for relief are not 
appeals.^ On the other hand, the Oonrt of Appeal held in Furtado 
V. City of London Brewery- that an application for exemption 
was in substance and in fact an appeal against an assessment. 
These cases, liow'-ever, are not of help in elucidating the Indian 
laAv. 

Similarly, an application for exemption by a charity in 
the United Kingdom is not an ‘appeal’, and the only way in 
which the High Court could interfere till quite recently was by a 
mandamus. In 1925, however, the law wns changed, and in such 
cases a reference can now be made to the High Court. In India, 
if an Income-tax Officer assesses income which is exempt un- 
der sections 4 (3) and 60 a question of law wall arise under sec- 
tions 31 and 32 and a case can be demanded to be stated to the 
High Court. 

Offences and Penalties — Chapter VIII — No ease to High Court— 

No ease can be stated to the High Court in respect of pro- 
ceedings under Chapter VIII (Offences and Penalties). These 
offences have to go before criminal courts who levy the penalties, 
and the accused have the ordinary remedies under the criminal 
law. It is needless to say that if the Assistant Commissioner or 
Commissioner decides not to prosecute a pci'son, no one can 
compel them to do so by asking the Commissioner to state a case 
to the High Court. 

High Court — Function of — Not Court of Appeal— 

The High Court is not a Court of Appeal to which resort 
may be had if the assessees happen to be dissatisfied with the 
decision against them. Its functions are stiuctly confined to 
the disposal of references on points of law under section 66.® 

High Court— Who can move?— 

The High Court may be moved under section 66 (3) only if 
the assessee is competent to apply to the Commissioner under 
section 66 (2). Accordingly, an assessee who had failed to com- 
ply vith the assessing officer’s demand for accounts under sec- 
tion 22 (4) and had consequently forfeited his right of ai)peai to 
the Assistant Commissioner is not competent to move Ihe High 
Court under section 66 (S).* 

(1) Qarsioih Overseen v. OatUsle^ 6 Tax Cases 650. 

(2) (1914) 1 K* B. 714, 

(3) In re MaMiam Lai Mmn I I. T. C; 416. 

I (4) Bemni v, of 2 I. f. C. 170, 

' : W16 
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Also a person cannot move the High Court under section 
66 (3) unless he had moved the Commissioner under section 66 (2) 
and the latter had refused to make a reference.^ 

Deceased assessee— Return accepted— Whether reference lies— 

An assessee whose income inter alia was from a profession 
submitted a return which was accepted by the Income-tax Of&cer. 
Five days before the last day on which the tax was due under 
section 29, the assessee died. The heirs claimed a refund of tax 
under section 25 (3). Held, that no application to the High 
Court lay under section 66 (3) as there was no refusal on the 
part of the Commissioner under section 66 (2), the latter arising 
only out of orders under sections 31 and 32, and the deceased in 
this ease having accepted the assessment; also obiter that “asses- 
see” for such purposes includes persons representing a deceased’s 
estate and that if tax is payable by the estate it can also claim a 
refund.® 

Points of law not raised in first instance — 

If the Commissioner holds that there is no point of law, the 
assessee has to satisfy the High Court that a distinct point of law 
was raised before the Commissioner and treated by him as a ques- 
tion of fact. The High Court will not listen to suggested points of 
law which were not first taken in the original proceedings and also 
submitted clearly and definitely on appeal.® 

Similarly, if a number of points be taken before the Commis- 
sioner but only one point made in the application to the High Court 
under section 66 (3), the Commissioner need refer to the High 
Court that point only and cannot be made to refer other points.^ 

On the other hand, from the use of the word Hereby in sub- 
section (5) and the use of the plural it would appear 

that the High Court can decide not only on the specific questions of 
law stated by the Commissioner but also on other questions of law 
that can propei’ly arise out of the facts stated by him. The Com- 
missioner, however, would no doubt be given an opportunity of stat- 
ing his views on such fresh points of law as might arise. Eegafid- 
ing the United Kingdom Act, which says: “the High Court shall 
hear and determine any question or questions of law arising on the 
case. . .” (section 149, Act of 1918), Atkin, L. J., fioid m Attorney- 
General V. Armnayo and others^ : — 

(1) Leong Moh # €o. v. Commksimier of Income4asCf 2 I. T. C. 103. 

(2) Govincl Saran v. Commissioner of Income-tax^ 105 I. C. 556. 

(3) In re Malchmi Lai Bam Sanip^ 1 I.T.C. 416? Tirnvengada MnfUUar x. 
OnmmiBsioner of Income-tax, 27 L.W. 720. 

(4) In re Ishardas Dharamefiand, 2 I.T.O. 12, 

(6) 0 Oases 445. 


“ No doubt there may be a point of law in respect of which the 
facts have not been sufficiently found, and if that point of law was not 
raised below at all so as to require further facts on either side the Court 
may very well refuse to give effect to it, and either party may have pre- 
cluded themselves by their conduct from raising in the Court of Appeal 
the point of law which they deliberately refrained from raising down 
below . . . But . . . if the point of law or the erroneous nature 
of the determination of the point of law is apparent on the case as stated, 
and there are no further facts to be foixnd, it appears to me that the 
Court can give effect to the law.” 

The High Court is seized only with such questions and 
such questions only as are raised by the Commissioner of Income- 
tax. If, therefore, the Commissioner of Income-tax agrees to 
refer only some of the questions raised by the assessee, the asses- 
see should move the High Court within the time allowed by sec- 
tion 66 (3) in respect of the questions on which the Commissioner 
does not agree to make a reference. The assessee cannot after- 
wards argue that there can be no such thing as a partial state- 
ment of a ease, and that he can therefore raise before the High 
Court, in the course of the reference made by the Commissioner 
of Income-tax, points that the latter has not referred, though the 
assessee raised them before the Commissioner.’^ 

Order to state case — Cannot be subsequently challenged — 

If the High Court has directed the Commissioner to state 
a case, it is not open to another Bench to question the validity of 
the order But this does not affect the right of appeal, if any, 
of the assessee in cases of refusal by a single Judge to order the 
Commissioner of Income-tax to state a case; see Toharlal Utfam- 
chand and other cases set out infra- 

The competency of a Court to issue a mandamus should 
be questioned before the mandamus is issued, and not when tli,e 
reference is actually heard.® 

h 

High Court — When functus officio— 

In Ramgopal Moolchand v. Gommissioner of Income-tax* 
it was held that the Court having once exercised its discretion 
and fixed the costs was functiis officio and could not re-open the 
matter. Questions relating to costs should therefore be discussed 
before orders are passed under section 66 (6). 


( 1 ) EadhaMslum 8071s t. Commissioner of J}ico 7 ne 4 mrf unrepoj'tcd, 

(2) TfiMmjee Jiwmidm v, Cmnmisdoner of Imome4o3^f 1 I. T. G, 400. 

(3) GoJcal CMnd Jagm v. Commmmier of Ineomedad'^ 2 T. T. 0. .ISO, 
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Application for reference— Delay in — Commissioner cannot condone— 

The Commissioner has no power to condone delay if the 
assessee does not present his application for a reference within 
one mouth of the passing of the order wdiich is the subject-matter 
in dispute. Any reference made by the Commissioner after such 
condonation is not valid inasmuch as he has no jurisdiction to do 
so. See Banjilal v. E./ and Murlidhar v. Secretary of Efate (pre- 
viously unreported and referred to in above). It follows that, 
if an application is made too late, the Commissioner is not bound, 
in refusing to make a reference, to state in express terms the 
reasons for his not making a reference. See Hnkmichand Hardat- 
roy V. Commissioner of Income-tax,^ and BatancJiand v. Gom- 
•missioner of Income-taxi' 

“The statute fixes a time and it is an obviously undesirable burdeti 
to cast on the Income-tax Commissioner to put iipon him the considera- 
tion of questions as to whether he should exercise discretion in the direc- 
tion of leniency in one case and not another. The statute is express and 
there is no provision in the statute for any official, or even for the Court, 
to extend the time.”^ 

But the month should be counted from the day on which 
the assessee is given the reasons for the orders passed by the 
Assistant Commissioner. 

‘ ‘ It seems to me that when the Legislature allowed 30 days to the 
subject in which to make an appeal, it never intended that the Deputy 
(Assistant) Commissioner should not communicate his reasons to the 
asse.ssee at the same time as his bare decision. It is manifestly impossible 
for any pei'son to make up his mind whether a point of law arises unless 
he has proper materials to do so before him. . . A rush of work in the 
office of a biisy Commissioner might completely deprive an assessee of his 
right to appeal at all. Such a state of affairs would not be carrying out 
the intentions of the statute.”® 

In Edwards v. Boberts,^ a case under the Summary Juris- 
diction Act, 1857,” in which the notice and copy of the case were 
not given wdthin the prescribed time, it was held that the High 
Court had no jurisdiction to hear the reference. In Aspinall.v. 
Snttonf' another case nnder the same Act, it Avas held that the 

(1) 6 Lull. 373. 

(2) 3 I. T. a 140. 

(3) 9 Lah. 188, 

(4) Per Coutifis Trotter, fj. J. m MoHiay Ganga Hariu ol'hers v. Commlsskynef 
of l/icome4a0\ 2 T. T. 0. 199; see also Sarat Kumar koy v. Commissiojter of Income-tax^ 
2 T. Cl 279. 

(5) Per Cimliiife, J. in Samauatlia Keddi v. Commissioner of Income-tax. 6 Bang. 

175. . 

; (6) (X891) 1 Q. B. a02. 

(7) 29 21 Viet. e. 43. 
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case must be lodged at tlie proper office witMii tlie prescribed time. 
See also Dickeson and Co- v. Mayes, ^ Holland v. Peacockr and 
Qodman Crofton? 

Fee — Payment of condition precedent to reference— 

If the fee is not sent in, the application is not valid, and 
tlie Commissioner need not take any action. In England, the 
fee is only 20 shillings. 

Fee — Separate for each assessee — 

It is not competent for separately assessed persons to 
combine their applications for a case stated in one document. If 
they are separately assessed, the case must be stated separately, 
and a fee of Es. 100 paid for each case.^ 

Fee — -Whether for each point or for each reference— 

The fee of Rs. 100 (or lesser sum prescribed) is on account 
of each reference and not on account of each point of law in a 
reference.® 

“ Any question of law” means “ any questions of law ” — 
see (xeneral Clauses Act, X of 1897. 

Delegation — By Commissioner — 

The Commissioner may not delegate the power under this 
section to any subordinate officer. JSFor may he refuse to pass 
an order. The jurisdiction of the High Court under section 66 (3) 
arises on a refusal to state the case under section 66 (2)— what- 
ever the cause of such refusal.® 

Decision of High Court — Ee-opening of similar cases — 

When an assessee wins his case under section 66, he is of 
course entitled to be repaid the tax (together with such interest 
as the Conamissioner may allow). But that will not enable other 
assessees in whose cases the same point of law was involved to 
establish a legal claim to repayment of the tax unless a month 
has not elapsed since the orders of the Assistant Commissioner 
or Commissioner were passed under section 31 or 32 and the 
assessee makes an application under section 66 accompanied by 
the usual fee. There is nothing, however, to prevent the Com- 
missioner re-opening such cases suo motu under section 33 and 
granting refunds ex gratia in those cases in which he thinks that 
the strict operation of the law would entail hardship. 

(1) (1910) 1 K. B. 4Ck 

(2) (1912) 1 K. B. 154. 

(3) (1914) 3 K. B. 803. 

(4) Molhay ikinga Mam iSr others VpCommmUmer of Iimome4a:c^ 2 i.T.U. 1^9* 

(5) CholiaUn§am Chett}^ Vr CommimoHcr of Ineomtkax, 1 I.T.U 

3925 ^ 

(6) Gokulchund Jagatmaih v. Golkctor of IncomcAaXf Skilkoi, 1 I.T.G* 20O» 
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Points oflaw— Assessee should state— Success in points of law not neces- 
sarily favourable to assesses — 

It is incumbent on the assessee to specify the points of law 
which he desires the Commissioner of Income-tax to refer to the 
High Court. It is not sufficient merely to express dissatisfaction 
with the order. Even if the Commissioner of Income-tax agrees 
with the assessee on the points of law and therefore finds it un- 
necessary to refer the case to the High Court, it does not follow 
that the assessee wins his point. It may be that in exercising his 
powers of revision under section 33 the Commissioner of Income- 
tax may be compelled to revise the findings of fact also, so that the 
point of law does not help the assessee. 

Revision by Commissioner on application for reference — ^Not binding 
on assessee— 

The assessee is not bound to withdraw the application 
merely because the Commissioner revises the assessment. The 
proviso under sub-section (2) is merely intended to give an oppor- 
tunity to the assessee of withdrawing the application for refer- 
ence and getting back the fee. If the assessee asks for revision 
under section 33, he cannot also demand a reference to the High 
Court under section 66 (2) ; but if he asks for a reference under 
section 66 (2) the Commissioner may revise the proceedings siio 
moki- under section 33. 

“There is no right of reference against an order under section 33 
(even if such order be prejudicial to the assessee),^ but if the Commis- 
sioner of Income-tax passes orders mider section 33 in connection with 
an appeal (application for reference?) under section 66 (2), the assessee 
is not deprived of his right of reference under section 66 (3).”- 

See, however, page 918 ante as to the circumstances in which 
the High Court can compel the Commissioner to make a reference 
uncler section 66 (1) in respect of points of law arising out of 
orders passed under section 33 (and other sections than sec-' 
lions 31 and 32). 

Having unsuccessfully moved the High Court to order a 
reference, under section 66 (1), of points arising out of an order 
of the Commissioner of Income-tax under section 33, an assessee 
sought a refei’ence to the High Court under section 66 (2) on the 
ground that the Income-tax Officer, in communicating the de- 
mand as revised by the Commissioner of Income-tax under se(?T 
tion 33, had (wrongly) issued a notice under section 29 and 

(1) Bin Beng Sin w Commimoner 0f Imome4a^, 2 I.T*G. 39. 

(2) Per CuiiMe, J. in Bamunutha \\ Commissioner of Income tax, 6 Rang. 
1T5. 
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described the demand as one relating to an assessment under sec- 
tions 23 and 33. The Commissioner agreed that the reference 
to section 29 was wrong and that section 45 should have been 
referred to, but refused to make a reference on the other points 
raised by the assessee which had nothing to do with this mis- 
take of the Income-tax Officer. The Lahore High Court declin- 
ed to order a reference under section 66 (S).’^ 

Section 37 not applicable to proceedings under section 66 — 

Section 37 does not apply to the proceedings of the Com- 
missioner in connection with references under section 66, but if, 
as the I’esult of an application for reference, the Commissioner 
revises the proceedings under section 33, then the provisions of 
section 37 will apply in respect of proceedings relating to the 
revision. 

Procedure — Form of case — Points raised— 

The Act does not lay down any procedure. It is for the 
assessee to specify the j)oints of law, and for the Commissioner 
to refer them in such form as he may decide with his opinion to 
the High Court, unless he considers that the points of law do 
not arise. In practice, however, the form of the case stated is 
agreed upon between the assessee and the Commissioner before 
it is referred to the High Court; and High Courts have made 
rules on the subject. As observed by Sankey, J., in Smith v. 
Williams- it is open to the High Court to mould the procedure 
when the Act makes no provision. As to the way in which a 
case is to bo presented, it must, to a large extent, depend on the 
discretion of the Commissioner. The following dicta of Judges 
may be noted : 

. . . a statement of a case under section 66 ought to be 
drawn up in such a form as to state with precision and in a condensed 
form (the usual and most convenient pi-actice is to do so in niunbered 
paragraphs) all the facts and proceedings in chronological order which 
have led to the question of law arising. The statement of facts ought 
to be framed in such a form as, whilst stating completely and impartially 
every relevant fact, to show what is the question of law to which such state- 
ment of facts has given birth. To use a colloquial illustration, the statement 
of facts is the matrix, the question of law is the product, and the statement 
should conclude by framing in the most clear and concise language the 
exact question of law and the section under which it arises.”® 

“ The case stated is in fact an argumentative expression of his 
opinion as to the law to be applied in the course of which certain facts 

(1) Mohammed Farid Mohmmd Shaft Commmiontr of Ineomedax, 103 

■ 167. : , ^ ' 

•( 2 ) 8 821 , - , •, 

(8) Per WaMi, O.J,, in In re Ldishhmmdd^ Naruindasi 1 878. 
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iucidentaliy appear. We desire to take this opportiiiiity of for 

the guidance of the Income-tax Commissioner in future that whilst it is 
quite proper for him to state his opinion upon the questions involved it 
is his first duty to state clearly and fully the material facts admitted or 
proved in evidence before him. To adopt any other course must in 
most cases result in embarrassment and uncertainty when the matter 
comes before the Court for its decision, the Court being bound by the 
findings of fact arrived 

It is respectfully submitted that it is not only proper 
but incimibent on the ConGLmissioiier, under the section, to state 
Ids opinion on the points of law. The Avords in the section are 


The Commissioner . . . . . . refer it with Ms own 

opinion’’. 

. . . . . . the Commissioners . . , . have in this case 


adopted a mode of framing the case they have stated which is, I think, both 
objectionable and embarrassing. Their determinations of questions of pure 
fact are not to be disturbed, any more than are the findings of a Jury, 
unless it should appear that there was no evidence before them upon 
which they, as reasonable men, could come to the conclusion to which 
they have come : and this, even though the Court of Eeview would on 
the evidence have come to a conclusion entirely different from theirs. 
With their rulings upon questions of law it is entirely different. The 
Court of Review is quite entitled, indeed, I think, bound, to overrule their 
decisions if they think them erroneous. What I have many times in 
this House protested against is the attempt to secure for a finding on a 
mixed question of law and fact the unassaiiability which belongs only to 
a finding on questions of pure fact. This is sought to be effected by 
styling the finding on a mixed question of law and fact a finding of fact. 
What is the proper construction of a statute, or of any other printed or 
written document, is a question of law, . . . . . 

. . . . It is essential, therefore, that the Commissioners should, 
when stating a ease, clearly set forth the conclusions of law at which 
they have arrived, and separate and distinct from these the conclusions 
of fact at which they arrived. That is the proper and convenient course 
to follow. Any other only leads to embarrassment . 

'' A ease should not be so stated that one of the parties is ruled 
out by an averment that the Commissioners found as a fact something 
that is being raised as a point of law.”^ 

I oiily wish to add that ..... the Commissioners ought 
not to state either side out of Court by stating under the guise of fact 
that which is really law. ’’ But this does not mean that the Commis- 
sioners ought only to state the circumstances and leave the Court to 
draw its own conclusions of fact as well as law. The Commissioners 

(1) Pei- Dawson Miller, 0. J., in Muja Skivananikmprasad v. Croton, 1 I.T.O. 384. 

(2) Per Lord Atkinson iu Great Western Ey. Co. v. Bater, 8 Tax Cases 244. 

(3) Per Farwell, L. J., in New Zealand Bhiptnng Co. v, Stephens, 5 Tax Gases 
553. 
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are bound to find tlie facts. In finding the facts they are bound to act 
upon legal principles and upon evidence which in law can support their 
finding, and they should state their findings of fact ; but if they are 
requested to do so and if it be possible — sometimes it might not be— ^ 
then I think they should, upon the face of the ease, state the circumstan- 
ces upon which they have come to that conclusion, in order that the 
Court may judge whether in law those circumstances afford any evi- 
dence for the conclusion of fact to which the Commissioners have come.”^ 
Amendment — Case stated — 

The practice in the United Kingdom is to j)ermit the 
amendment of the case if both parties agree. But the Court of 
Appeal and the House of Lords Avill not permit any points to be 
raised which are not raised in the High Court in the first in- 
stance." In the same way, it is presumed in regard to cases in 
India that the Privy Council Avill not take notice of a point not 
raised before the High Court. 

Hearing— Eight to begin — Reply of Crown- 

Counsel for the appellant has the right to begin, and also 
the right of reply after the Grown Counsel has answered.® 

There Avould seem to be nothing to prevent a High Court 
from hearing more than one counsel on each side under section 
66 if it chooses to. 

Costs — 

There is no express provision in the law either in the United 
Kingdom or here to enable an assessee to recover the costs in- 
curred before the reference, i.e., in preparing a case for approval 
and presentation to the Court by the Commissioners. The 
Scottish Courts disallow such costs — See Scottish Union & 
National Insurance Co. v. Commissioners of Inland Revenue,* 
but the English Courts allow such costs, the idea being that 
such costs save costs on account of the hearing and therefore 
really amount to less in the end.® In India, such costs are not 
allowed. 

As regards the costs on the reference, the law in the 
United Kingdom is the same as here, the general English princi- 
ple that the Crown neither receives nor pays costs having been 


(1) Per Steriulale, M. R. in KeW: Zealand Thew, 8 Tux Oases 

22.U 

(2) Bee Citfj of London Contmd Corponition v. 2 Tax Oases 239; 

ApthoriJe v. Leler Sehovnhofen Brewing Co,, 4 Tax Cases 55. 

(3) Commissioner of Ineome-tajc r, Bamamithmi Chcttl, 1 I.T.C. 37; 43 Mad. 75; 
Killing VaUeg Tea Cog. v, HeoTiarg of Stale, i VlW, 54; In re John d’* Cog,, 1 I.T.O. 
61. ' ' •’ . 

(4) 26 Be. hM, 480.; 

(6) See Mmichesier Carpomiioii v, Sugden, itri'shum Life Assitmnee Sodelg 
Mmhop, C«A. ^ 171';' 4 Ta^'CaaeS'500. 
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Kiispt'Dded by specific enactment, vis., section (2) (a), 

Income-tax Act, 1918.^ The practice is as below : The_ success- 
ful party oiMinai'ily gets the costs; and if the Crown is appel- 
lant and succeeds, it is allowed costs even though the respond- 
ent does not apjjear. On the other hand in Knight v. Manley,^ 
in which the Crown as respondent abandoned the claim to assess 
certain stables but succeeded on the main point, the appellant 
was allowed his costs even though he had lost on the main point. 
Counsel’s fees are allowed to the Crown even though Counsel 
draws a fixed salary.* 

Recently, however, in connection \nth. Whelan v. Henning 
which went up to the House of Lords, the whole question of costs 
in Income-tax cases is being re-examined by the Government in 
the United Kingdom. 

The rule in the House of Lords that no costs are allowed 
if there is an equal division of opinion— see Smith v. Lion Bre- 
wery* and Egyptian Hotels y. MitcheW is of no help in India, 
whei'e a similar situation cannot arise. 

The practice in India is not uniform. Broadly speaking, 
costs follow the event — and there is no reason why Income-tax 
cases should form an excoi3tion to the rule — and the successful 
party should recover from the other party the costs necessary 
to enable him to place the case before the Court; see In re Jagan- 
nath Vasudeo Pandit.'' Where the success is partial the court 
will use its discretion. In Killing Valley Tea Co. v. Secretary 
of State’’ and B'lrendra Kishore Manikya v. Secretary of State, ^ 
each i)arty was made to bear its own costs as both parties ad- 
vanced claims much beyond their rights. Varying amounts have 
been given by High Courts as costs, e.g., In re Aurangahad Mills^ 
costs were taxed as on the original side. On the other hand, 
Madras and Allahabad have allowed lump sums as costs. Some- 
times, courts take into account the fee of Rs. 100 deposited under 
section 66 (2) in awarding the costs. As the discretion is given 
to the CoTirt, it cannot be delegated to the Taxing Ofiicer or other 
officer of the Court.’* It is only the discretion that cannot be 

(1) 8 and 9 Oeo. V_ c. 40; Revell v. Directors of EUworthy Beros, 8 Tax Cases 
12; Sowers v. Earding, 3 Tax Cases 22 and Smyth v. Stretton, 5 Tax Gases 36. 

(2) 5 Tax Cases 82. 

l^) Lord Advocate v. Steivart, (1899) 36 8e. L. B. 940, 

(4) 5 Tax Cases 068, 

(0) 6 Tax Cases 042, 

- (6) 4,5 Bobi, 1177, and cases cited thereiii. 

(7) 1 I, T, 0. 54. '■ ' ■ 

' ■ ' . (B) 1 LT,a 67. ^ ^ ' 

# («) 1 i.m m . ■■ •: ■ ■ 

( W) Bm ImiMmi % J;^4rkimonf '(1886) 35 'W.B* U$* 
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delegated, and there is nothiug to prevent the Court awarding 
costs on the usual scale allowed in the Court, subject to check by 
tlie Taxing Officer in the ordinary course. 'VtTiere references are 
withdrawn at the instance of either party, costs are usually allow- 
ed to the other joarty. 


■ Costs— -Resident agents of non-residents — 

' In Wilcoch v. Pinto & Company, set out under section 4 (1), 

the point w'as i*aised whether an order for costs could be made 
against the resident agent. It was contended on behalf of the 
j agent that the payment of the duty in question could not be en- 
forced against the agent, and therefore, no order for costs could 
be made against him. The Court of Appeal held that the pos- 
sibility of enforcing the duty against the agent was not in issue 
i before them, and that so far as they were concerned, the appel- 

i lant on the case stated by the Commissioners was the resident 
I agent and that the Court were only concerned mth the appellant 
j as so stated, namely the resident agent.’- 

Privy Council — Costs — 

See section 66-A and notes thereunder. 

Interest — 

In the United Kingdom, the interest paid to the assessee 
on the tax refunded is fixed by the High Court ; here, it is fixed 
by the Commissioner. As in all such powers of discretion, the 
Commissioner has a wide latitude in the matter, and unless he 
acts flagrantly against “equity and good conscience” no Court 
Hr ^ can interfere with his discretion. Precedents as to the rates of 
interest allow'^ed, whether English cases or Indian, are of no help. 
The rate must obviously depend on the market rate of interest 
from time to time. 

Jurisdiction — Original or appellate— 

In Birendra Kishore Manihya v. Secrotary of State- the 
Calcutta High Court held that, though when hearing a reference 
it really performed the functions of a Court of Appeal, the test 
for the purpose of right of audience of Counsels, Attorneys, etc., 
should be the residence of the assessee or his place of business. 

I Therefore, if such residence or place was outside the limits of 

I original jurisdiction of the Court, only Vakils, and not Attorneys, 

could appear. In Baja Probhat Chandra Barua’s case^ the same 
' Court suggested that Income-tax oases came neither under the 

i ' ' ' ' (1) 10 T.O, 415. ■ - - 

<2) I I.T.U. 54. 

; <3) 1 I.T.a 414. - 
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original nor the appellate jurisdiction of the High Court, but 
under a special jurisdiction. The Court has since made rules 
under which all references under the Income-tax Act are dealt 
with by a Special Bench, before whom Vakils and Attorneys can 
appear. 

The Madras High Court held in Chief Commissioner of 
Income-tax V. North Anantapur Gold 31 ines^ that the Court exer- 
cises original jurisdiction in deciding Income-tax references; but 
this view was not accepted by the Privy Council — see Alcock 
Ashdown case.- Income-tax references in the Madras High Court 
are now decided by a Special Full Bench appointed for the purpose. 

In In re Aurangahad Slills, the Bombay High Court 
held that, in view of the fact that the reference is made by an 
officer within the local limits of the original juiisdiction of the 
Coirrt, costs should be given on the original side scale. 

Decision of High Court — ^How far binding — 

A decision of the High Court on a reference under section 
66 does not bind the Commissioner of Income-tax or the assessee 
except on the particular case with reference to which the decision 
was given; and there is nothing to prevent either the Commis- 
sioner or the assessee referring the question again for decision 
— on another case, of course. The Commissioner is not a Court 
subordinate to the High Court. 

As to what would happen if the Commissioner did not “ dis- 
pose of the case conformably to the judgment” of the High Court, 
see the following remarks of Lord Heading, C. J., in Bex v. 
8peyer^ : 

“This is the King’s Court; we sit here to administer justice and to 
interpret the law of the realm in the King’s name. It is respectful and 
proper to assume that once the law is declared by a competent judicial 
authority it will be followed by the Crown.” 

Assessee — Whether member of Hindu undivided f amil y — 

The question whether an assessee is a member of a joint 
family sharing in the funds, or whether he is separate, is a pure 
question of fact which must be tried according to law like every 
other question of fact.® But the legal effect of the disruption 
of a Hindu undivided family and its business is a question of 
law.® 


(1) .1 I.T.C. 133. 

•{ay 1 I.T.C. 221 . 

(3) 1 I.T.C. 113. 

(4) (1316) 1 K.B. .m 

(5) hi Makhaii Lai Sam Sarup, 1 I.T.C. 416. 

(«) Natkmial v. Comwwsim^r of Incime-iax, 103 lucl. Gas. 332. 
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Delay in appeals — Section 30 (2) — Not condoned by Assistant Com- 
missioner— 

No question of law arises in connection with non-condona- 
tion of delay in presenting the appeal, and therefore no reference 
lies to the High Court.^ 

High Court bound by findings of fact— 

It is not open to the High Court to consider the facts and 
then order the Commissioner to alter his findings of fact and then 
refer the questions of law that arise. That is to say, the Com- 
missioner’s findings of fact must be accepted, and only such ques- 
tions of law considered as arise from the findings of fact. The 
fact that some other finding of fact might give rise to other ques- 
tions of law gives no jurisdiction to the High Court to consider 
such questions of la w.^ 

Findings of fact will ordinarily be presumed to be com- 
plete, and the case will not be remitted back to the Commissioner 
for further findings unless there are obvious lacunae.® 

“Mr. Scrutton in his very excellent argument suggested that the 
facts were all wrong. Well, they may be all wrong. I cannot help it. 
The only thing sent to us is these facts, and it is points of law upon these 
facts that we have to decide.’’^ 

The case mil not therefore ordinarily be sent back for the 
finding of further facts. 

“It is not a question of what was before the Commissioners, but 
what the facts were. You cannot escape paying income-tax because some 
one raised a wi’ong question before the Commissioners.”'’ 

If there had been a misunderstandijig the Court may 
strain a point to put jit right; and if the Commissioner fails tjo 
include or to allude sufficiently to some topic that was brought 
before him by evidence, the Court may agree to put that right 
but it will not remit a case for findings on additional facts in res- 
pect of Avhich the assessee led no evidence before the Revenue 
officers.® 

Fact and law — 

As to the difference betAveen ‘fact’ and ‘hiAv’, and the extent 
to Avhich the High Court is bound by the findings of the Commis- 
sioner, the folloAving dicta may be referred to: 

(lY'Wasi ' Vommim on er df lnemne-f(Li, 2 Lj\€. 98 

( 2 ") Com'missioner of IncQm€4aw Aw Jr, 8. M. Somai<umlaram Chiitiar, 2 
i.T.a 0. 

(3) T. B, Firm v, Conmissioner of fMomeAaj.\ fiO Mad. 847. 

(4) Pot A. L, Biiiith, L. J., in Apthorpe v, Feier Hclrnnhofen Brewing Co.^ 

4 Tax Cases 212; see also Bmigel Mimhing MM)er Vo. v. Com-mmmiers of In!on4 

1S3 L.T. 670. 

(5) Per Lord Lslicr, in Ma^ r, impermf MmsHlmi Fg., 2 Tax Cases 60, 

(6) Bird # Vo, v. €ommis 0 hner$ of JnUnd Mevenmf 12 Tax Cases 785; 1925 
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“But to draw an inference of fact from evidence before you is not 
a question of law at all. The inference is a question of fact just as much 
as the direct evidence of fact.”^ 

If the Commissioners have misconstrued a section of an 
Act, or have not done or applied their minds to doing that which 
the section directed, or if it is clearly shown that they have in- 
cluded, in coming to their result, some element — where the result 
is one of money and value— which they ought not to have includ- 
ed, or tnce versa, an appeal to the High Court will lie." 

The facts of a case are not before the Court in the matter 
of proof, but they are before it in the matter of findings.® 

The proper inferences to be drawn from admitted facts 
may involve legal considerations.'* 

“Though stated as a point of law the Comd may declare it to bo 
one of fact.”® 

Whether on the facts stated, the case falls under a parti- 
cular section or not is obviously a question of law. 

If the Commissioners find something as a fact, the Court 
is entitled to look and see whether there were materials on which 
they could properly find it.“ 

If the Commissioners find a fact, the High Court cannot 
question it unless there is no evidence to support it. If, however, 
the Commissioners state the evidence which was before them, and 
add that upon such evidence they hold that certain results follow’, 
it is open to the Court to say whether the evidence justified what 
the Commissioners held.'** 

“ It is, as a rule, a point of law wdiether there is evidence on which 
a certain finding of fact can be made. If the true question of law is whe- 
ther, on the evidence, it was possible for the Commissioners to come to a 
certain conclusion of fact, the assessee may request the Court to send 
the ease back, in order that the facts proved before the Commissioners 
may be set out to enable the assessee to raise the point of law' whether it 
W'as possible, on such facts or such evidence, to come to the conclusion of 
fact. But this objection to a case must be taken in limine.”^ 

(1) Per Lord Eslier in B. v. Speciul Commissio7i€rs of h}comC‘iax {in re 
0. Fletcher)^ 3 Tax Cases 289. 

(2) P. 4' 0. Steam Navigation Oo. v. LesUej 4 Tax Cases 177. 

(3) Maephe)'S07i 4‘ Co. v. Moore, 6 Tax Cases 113. 

(4) Scottish Provident histitutioii v. Allen^ 4 Tax Cases 416, 592. 

(5) Per Avory, J., in Metropolitan Water Board v, Kingsio^i Union Assessment 
ConmUieCy (1925) 2 K.B. 629. 

(6) English Crown Spelter Co. v. Batcer, 5 Tax Cases 337; American Thread 
Co', Jo^cct ^ Tax Cases 163. 

(7) Bonner v. Basset Mines, 6 Tax Cases 146; American Thread Co, v. Joyce, 

6 Tair 163. • - ■ ■■■ ■ 

(8) Pleteher-Monlton, Ij. in New Zealand Shipping Co. v. Stephens, .5 Tax 

, Cases 566....-- 


S. 66] 


ACT XI OF 1922. 


935 


/‘'That would be a question of law, a question of evidence or no 
evidence ; but if there is any evidence at all, then it is for the Commis-. 
sioners and not for the Court/ 

I only say with regard to the finding of the Commissioners that 
it seems to be based entirely upon a misapprehension, and therefore I 
cannot look upon their finding as a distinct finding upon a question of 
fact, upon which there is no appeal. I think I have all the facts before 
me and can determine what is the proper conclusion of law to be drawn 
from them.’ 

It is undoubtedly, true that, if the Commissioners find a fact, it 
is not open to this Court to question that finding unless there is no evi- 
dence to support it. If, however, the Commissioners state the evidence 
which was befoi^e them and add that, upon such evidence, they hold that 
certain results followed, I think it is open, and was intended by the Com- 
misioners that it should be open, to the Court to say whether the evidence 
justified what the Commissioners held. .... They have carefully 
stated the evidence, but they have not, in my opinion, to use the words 
found in one of the authorities, 'stated the appellants out of court’. . / 
"Now, the question w’'here an artificial person like a Corporation 
resides is clearly not a pure question of fact. It would not be so even in 
the case of an individual. It is a pure question of fact whether an 
individual was in a house on a particular day or on a particular series of 
days, but you cannot say whether those acts or presence are sufficient to 
make him a resident in that house until you know what in the eye of the 
law" is sufficient and is necessary to constitute residence. If that is true 
of an individual, it must be still more evidently true in the ease of a Cor- 
poration in which the word 'residence’ cannot in any very natural sense 
be applied. The question of pure fact must be decided in the same way 
w^hatever be the system of law in force, and whatever be the purpose 
for which it is necessary to decide it ; but when you come to a question of 
residence it is easily conceivable that under different systems of law, there 
might be different requisites to constitute residence, and even under the 
same system of law, residence for one purpose might be proved under 
certain circumstances which would not constitute x*esidence for another 
purpose. We therefore have here to see what are the findings of pure 
fact, and then we have to apply to those the proper legal principles in 
order to see whether the true deduction from those facts is that this Com- 
pany resided in the realm. Now it appears to me that the Commissioners 
perfectly appreciated their task and carried it out clearly and in a quite 
unexceptionable manner. In the first half of paragraph 17 there is a 
series of findings of pure fact, not depending in any way on the purposes 
for which they are found or on the system of law which reigns with us. 
For instance, they have found that the control of the management was 
intended to rest and did rest with the directors of the Appellant Company 

(1) ' Per FarwSb L.J.,, hi Neii) BeaUM BMppinff Oih v, Bieplwm^ 15 Tax 

Oases 666. 

(2) Per Bray, J., in MerehUton Stem^p v. Tumor, 5 Tax Cases 628. 

(3) Per Oo»«8 Hardy, M.K., in Gramdphmti # Typewrlier, Ltd. v. Stanlep, 



resident in England in extraordinary sessioni It was also found that they 
exercised the control which they thus i^ossessed. 

‘' Now, in finding questions of pure fact, the tribunal is a tril)unal 
without appeal. It is perfectly true that if it finds facts where there is no 
evidence, that becomes a matter of law, and we can set aside the finding, 
blit I cannot doubt that there was evidence to support the findings of the 
first part of paragraph 17, and therefore they must be accepted by us 
legally and withoiit criticism.’’^ 

“it is not for us to enter into the question how, on the materiais 
v'hich came before the Inland Revenue Commissioners, we should have 
dealt with the question of fact. In saying that, I am far from wishing 
to indicate that I dissent in any way from the conclusion that the Inland 
Revenue Commissioners arrived at when they stated a case containing a 
conclusion on the question of fact which arises. What I mean is that the 
Taxes Management Act of 1880 precludes us from looking at the finding 
of the Commissioners except in so far as it is necessary to see whether 
there was any evidence which could have supported it.”- 

‘‘The truth is, one is betrayed into discussing a question of fact 
without remembering that we have no jurisdiction over the question of fact. 
The question, only by a side wind, has been brought into a question of 
appeal upon points of law, namely, whether there was any evidence to 
justify wliat the Commissioners found. 

“My Lords, to my mind it is absolutely unarguable. The facts 
set out by the Commissioners are found by them under circumstances when 
we have no authority to review the finding if it was wrong; but as a 
matter of fact I feel bound to say that I should have come to the same 
conclusion that the Commissioners did, although that is not necessary to 
state here. It is enough to s^ly that they have found it, and that there 
was evidence U])on which they might find it, and if they did find it, and 
if there was evidence upon which they might find it, there is no question 
of appeal here at 

. . . The first question that has been debated before us is 

this: Is the question whether a man is carrying on a profession or not, 
a matter of law or a matter of fact? I do not know that it is possible to 
give a positive answer to that question ; it must depend upon the cireiim- 
stanees with ivhich the Court is dealing. There may be eircumstances in 
which nobody could arrive at any other conclusion than that what the 
man was doing was carrying on a profession; and therefore, looking at 
the matter from the point of view of a judge directing a jury, the judge 
would be bound to direct them that on the facts they could only find 
that he was carrying on a profession. That reduces it to a question of 
law. On the other hand, there may be facts on which the direction would 
have to be given the other way. But between those two extremes there 
is a very large tract of country in which the matter becomes a question 

(1) Per Fleteher-Moulton, L.»T., in The Americai^ Thrmcl Co. w Joyce, 0 Tax 

(2) Per the Lord niaiieelloi*, page 
(:i) Ter the Mad of 7IaMmry, 0 Tax Cases 1(54, 
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of degree; and wliere tliat is the case the question is uiidoubtediy 
opinion, one of fact; and if the Commissioners come to a eoneitision ot 
fact without haYiiig applied any wrong principle then their decision is 
final upon the matter. . . 

• - . If the qiie>stions arising in the ease are questions of 
fact the determination of the Commissioners is final, provided that there 
was evidence on which they could come to the conclusion they did; and 
that the Court itself, or any member of the Court, might on the facts have 
come to a different eonelusion is perfectly irrelevant, provided that there 
was evideiiee from which the Commissioners^ conclusion could be reason- 
ably drawn. 1 do not say that all the authorities on the subjeet have 
been consistent. I rather agree with what Lord Parker said in ^ ■Farmer. 
V. Cotton^s Trustee^ : ‘ It may not always be easy to distinguish between 
questions of fact and questions of law for the purpose of the Taxes Ma- 
nagement Act, 1880, or similar provisions in other Acts of Parliament. 
The views from time to time expressed in this House have been far from 
unanimous.' I think the reason is, as has been suggested by the Master 
of the Bolls, that there has been a very strong tendency, arising from the 
infirmities of human nature, in a judge to say, if he agrees with the 
decision of the Commissioners, that the question is one of fact, and if he 
disagrees with them that it is one of law, in order that he may express his 
own opinion the opposite way. Undoubtedly the less a judge has tried 
eases with juries, the greater is the tendenc^y on his part to think that the 
view he forms on the evidence is the only possible one; but when he has 
tried inniimerable cases with juries and continually finds twelve reason- 
able and intelligent men taking a different view of the evidence from that 
which he himself takes, he becomes more and more convinced that there 
may be in many states of facts more than one possible view of the evidence, 
and that the fact that he would have taken a different view himself does 
not show that the view taken by the twelve persons was necessarily wrong, 

, . They are the judges of fact, and whether a man car- 
ried on a profession, is in the last resort a question of fact. The reason 
why it appears to me to be so is this. In my view it is impossible to lay 
down any strict legal definition of what is a profession, because persons 
carry on such infinite varieties of trades and businesses that it is a ques- 
tion of degree in nearly every case whether the form of business that a 
particular person carries on is, or is not, a i^rofession. Accountancy is 
of every degree of skill or simplicity. 1 should certainly not assent to 
the proposition that as a matter of law every aecountaTit (tarries on a 
profession or that every accountant does not. The fact that a person 
may have some knowledge of law does not, in my view, determine whether 
or not the particular bu^ness carried on by liim is a ])rofession. Tak(^ 
the case that I put during the argument, of a forwarding agent. Prom 
tile nature of his business he ha>s to know something about Railway Acts, 


(1) Per Lord Bterndale, M. B. hi f v, Inldiul FkfrfnHe CommUwmrrs, 
W.<B) 3H5.SS6. 

^ ^ '($)': -jCMS?) . A., 0. 922, 932. ‘ 
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about the classes of risk that are run in sending goods in a particular 
way, and under particular forms of contract. That may or may not be 
sufficient to make his business a profession. Other persons may require 
rather more knowledge of law, and it must be a question of degree in 
each case. Take the case before Rowlatt, J. of a photographer : Cecil v. 
Inland Revenue Commissioners} Art is a matter of degree, and to deter- 
mine whether an artist is a professional man again depends, in my view, 
on the degree of artistic work that he is doing. All these cases which 
involve questions of degree seem to me to be eminently questions of 
fact, which the Legislature has thought fit to entrust to ^ the Commis- 
sioners, who have, at any rate, from their very varied experience, at least 
as much knowledge, if not considerably more, of the various modes of 
carrying on trade than any judge on the bench. . . . . . 

, . . I very much doubt whether it would be possible for 

me even if I held a different view to decide otherwise. After all, the 
Commissioners are judges of fact, and they have not disclosed to me 
what view of the law they took. I cannot possibly say there is no evi- 
dence in support of that finding. But as the Commissioners have not 
disclosed to me upon what view of the law they proceeded, I very much 
doubt whether they have stated a ease upon any point which is open to 
me ... . and indeed if I were invited to define exhaustively as a 

matter of law what a profession was, I should find the utmost difficulty 

in doing so At the same time I am not at all clear that the 

fact that there may be two inconsistent findings of fact by the tribunal 
which is hound to decide facts vrould in itself justify this Court in inter- 
fering. That may be the mistake of the Legislature in entrusting the 
decision to such a body as the Commissioners or it may be due to the 

infirmity of human nature in sometimes making mistakes.^ 

is for a court of law to construe these several paragraphs as 
written documents just as the courts of law often have to construe the 
answers (in writing) of Juries to questions put to them by the Judge 
presiding at a trial or as such courts have to construe a correspondence 
between parties litigant to determine whether their letters in the aggre- 
gate contain a concluded contract in writing. In doing this the tribunal 
of law does not usurp the exclusive jurisdiction of the tribunal of fact, 
and from facts found by the latter drawn a further inference of fact. It 
merel^’^ discharges its proper and exclusive function of construing written 
doeum.ents.*^ 

^^This involves the construction of the language of the ease stated. 
It must be interpreted in the light of common knowledge and by the 
common sense of the language used, but the findings of fact, as such, 
when ascertained are final. .... In the judgment appealed from 
it is said can see no such finding of fact in the case’'. This is so in 


80 Times L. 164. 

, (2) Per Senitton, L.J., in .Cnrrie v. Inland ^evemie Commimoners, 1921 (2) 

K.B. 12 Tax Oases 245. ■ ' ' 

(S)'Fw Lora AtWMOE in^ Usher Wiltshire Breteerp, Limited Y,-Brmef 6 Tax 
Cases S00. . , 
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terms blit in substance it is otherwise. Purthermore the judgment seems 
to say that the question whether a given disbursement is Svholly or 
exclusively laid out for the purposes of the trade or coneern' is a question 
of law and not of fact. With this I am not able to agree. Though the 
answer to the question may itself be an inference from a wide area of 
facts, it is an answer of fact. There is no suggestion here that the Com- 
missioners found the facts under any mistake in law including in that 
term the view, conscious or unconscious, that a fact may be found when 
there is no relevant evidence to support.’^^ 

These findings (of fact) of the Commissioners must be accepted 
and the courts are precluded from questioning them except so far as it 
is necessary to see whether there is relevant evidence.^’^ 

^‘Your Lordships were pressed with the usual argument, that as 
the county court judge, though a judge of law and facts, is the sole judge 
of fact, his findings cannot be disturbed if there be any evidence before 
him upon which he, as a reasonable man, could find as he has found. 
That argument is quite sound if it be applied to pure findings of fact. 
It is utterly unsound if it be applied either to findings on pure questions 
of law or on mixed questions of law and fact. The rule is analogous to 
that followed in setting aside the verdicts of juries. There is, however, 
this vital difference between the two cases. Juries can only decide ques- 
tions of fact. The arbitrators in these cases can decide questions both 
of law and of fact. There is no danger in trials by juries that they 
will return composite findings of law and fact. It is wholly illegitimate, 
in my view, in cases such as the present, by finding in the words of the 
statute to endeavour to secure for a finding on a pure question of law, or 
on a mixed question of law and fact, that unassailabiiity which properly 
belongs only to a finding on a question of pure fact. ’ 

their determination is conclusive unless it be erroneous in 
point of laiv, we have no jurisdiction to review it upon any issue of fact. 
We could, of course, interfere if it were clear that the Commissioners had 

proceeded upon a wrong construction of the Act There is 

another ground of law upon which, I think, the Commissioners are wrong. 
There is, upon a true construction of the Act, no evidence in this case upon 
which their decision can be supported. They have given us the relevant 
facts in detail, and we can see for ourselves that, taking those facts as 
found, there are no materials at all upon which the conclusion they reach- 
ed can be based If the facts were such that on a true eon- 

striietion of the Act a different conclusion could reasonably In* reached, 
then there would be no power in a court of law to interfere/ 

^^t may not always be easy to distinguish between questions of 
fact and questions of law for the purpose of the Taxes Management Act, 

(1) Per Lord Snmrer, in Usher^s Wiltshire Brewery, Imiteif w Bnwe, Tax 
Cases 309. 

(2) Per Lord Pannoor, ihii, 

(3) Per Lord AtkiBson m Serhert v, Bmiuel Fox 4* Ce., (1010) 1 A.O. 405 
(a ease under the Workmen's Compensation Act j 1900)* 

.{4)'i'or Bari Lorehnrn in JFam^r v, €oiUn*s Trmtm, 6 Tm Cases 000 (a 
mm. to Inhabited House Bntj)* . 
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1880, or similar provisions in our Acts of Parliament. The viow.s from 
time' to time expressed in this House have been far Irom unaimuous, imt 
in my humble judgiueut, when all the material facts are fully found, and 
the GZily question is whether the facts are such as to bring tin* ease within 
the provisions properly construed of some statutory enacdiuent the ques- 
tion is one of law only. 

. It Avas for the Special Commissioners to find and state 
all the facts respecting the nature of the office or employment as to Avhieh 
the question arises. It was not for the Court to question those facts in 
any way. Biit the question for the Court Avas Avhether, upon those facts, 

Mr. Hall held an office or employment of profit within the meaning of the 
Act. That is a question of law.”^ 

“ These conclusions of fact cannot he impugned.”® v 

“The facts are ascertained for us. There is no doitbt that in as- 
certaining from time to time what is a. taxable amount it might have an 
extremely difficult problem, but these facts have been a.scertained for us 
and I do not think it is competent for ns to go out of Avhat has already 
been determined by the tribunal which the Legislature has eon.sidered 
sufficient to determine the form in which such a question, if it arises, 
shozild be determined.”^ 

“Now partnership or no pai-tnership is a question of fact. I agree 
Avith the learned Judge that it is a mixed que.stion of fact and laAV in 
thi.s ease in the sense that if the persons who have to ascertain questions 
of fact apply a wrong principle of law as to instinieting themselves as 
to what they have to find, then their finding of fact is not conclusive be- 
cause they have done it according to wrong principles. But if they direct 
themselves properly as to the principles which have to be applied then 


it is a pure question of fact for the Commi.ssioners. ’ 

A finding by the Commissioners that a particular expendi- 
ture is in fact capital expenditure does not necessarily foreclose 
ff" consideration by the Court of a particular piece of expendi- 
ture in the light of the terms of the Income-tax Acts themselves,® 
There is hardly a case in which the question -whether .a 
particular matter is one of law or of fact does not arise; in fact 
that is a preliminary point to be considered liefore there can he 
a reference to the High Court. In addition to the decisions al- 
ready referred to, the following cases also may bo referred to, 
which have been set out under other sections in the Act : — 

(1) Per Lord Parker of Waddington, in Farmer aa Cotton’H Tnintees, 6 Tax 
Cases 590. 

(3) Per Lord Wrenhmy in Great Western Sailway Comumu Bafcr, 8 Tax 
Cases 284. 

. Per Lord Loreburn in He Beers ConsoHdat.efl Mines v, Tloire, .T T.ax C.rsos 

; 198 . ■ ■ ' . ' ■ . . , ’ 

A':,'.; 4*), Halsbnry in Smith v. Zion Brewery, TAmited, u Tax Cases 868. 

(5) Per M, B. Sterndale in Marden Mgg # Oo. and B. B. Fshviqqe # Co. v. 
Monhs, 8 Tax Oases 450. 

(6) Lothian Chetnioal Co. v. Bogm, 11 Tax Cases 508, 



Cases uuder Capital and Income— section 3; Casual profits 
—section 4 (3) (vii) ; those under sections 25 and 26— Succession 
and Discontinuance ; under section 10 — Admissible deductions, 
Capital losses, etc.; under section 4— Eesidence, Place of accrual, 
Foreign Eemittances, etc. 

Case stated— Death of respondent before case filed in High Court— 

It has been held in the United Kingdom that proceedings 
are commenced as soon as the written notice requiring the Com- 
missioners to state and sign a case has been given ; that such pro- 
ceedings are not abated by reason of the death of a party before 
the case is stated; that in order to give effect to the intention of 
the Legislature the Court has jurisdiction to order the case to 
proceed by adding the personal representation of the deceased; 
and that the requirement that a copy of the case should be served 
upon the other party is sufficiently met by service upon the 
executor.^ 

Per Sankey, J. — "In my view as soon as the notice in writing 
referred to in that section has been given that is a notice to state and 
sign a case for the opinion of the High Court — the proceedings have 
begun. I think that the notice is the initiation of proceedings and there- 
fore the proceedings continue in this way. The notice having initiated 
the proceedings, the second step is the duty of the Commissioners to 
state a ease setting fox'th the facts and their determination and the next 
step in the proceedings is to transmit the case when so stated and signed 

to the High Court The next step in the proceedings normally 

— am not saying there may not be other steps with regard to adjourn- 
ments but I am not discussing that— is the hearing of the ease in the 
Court — ^but in my view the proceedings are proceedings which begin with 
a notice in writing and may end with the decision of tlie highest tribunal 
in the land. . . . the construction (should be followed) of allowing 

the matter to proceed by adding a personal representation of the deceased 

in order to give adequate effect to the intention of the Legislature 

I am of opinion that I am entitled to do what it seems to me has been done 
both in the English Divisional and the Irish Appeal Courts namely to so 
mould a convenient form of procedure to meet the case. Mr. Latter in 
reply to that part said: ‘Oh, but that cannot be done where the Crown is 

a party.” I am of course thinking of what would happen 

when the boot is on the other leg and when it is the subject who wants 
to appeal. I think it wmuld be the height of injustice— and I use the 
words advisedly— if in any case when the subject wished to appeal— and 

1 am not using in any way offensive words against an assessment which 
is considered to be grossly excessive—. ... the mere fact of his death 
should shut out those who woxild benefit from the appeal from prosecut- 
ing it.”® 

(1 ) HeMiiynirv^Wmkim, (1871 s' 0.' K780 ; 

2 I. B. 486 foilowcA . , . , : A - ’ ; 

m ' Smith v. William, 8 Tas Oases 321. 
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Accountancy — Questions of 

As to the extent to which questions of accountancy are 
questions of fact or law, see notes under section 13 ; Fassett and 
Johmton y- Commissioners of Inland Revenue and other cases 
cited thereunder. 

Question of degree— 

Any question which involves an exercise of personal dis- 
cretion oi* the determination of a matter of degree is essentially a 
question of fact and cannot be a question of law.* . 

Sub-section (8)— 

The previous sub-sections in the section do not define which 
High Court should have Jurisdiction. Because of the use of the 
definite article ‘ the ’ it is clear that the High Court contem- 
plated is the High Court having jurisdiction over the subject- 
matter, that is to say, over the place of assessment. The new 
sub-section (8) makes certain exceptions to this principle. 

Does High Court include Judicial Commissioner?— 

Under section 3 (24) of the Greneral Clauses Act, 1887, the 
‘High Court’ includes a Court of a Judicial Commissioner, the 
definition of a High Court being 

“High Court, used with reference to civil proceedings, shall mean 
the highest civil court of appeal in the part of British India in which the 
Act or Regulation containing the expression operates.” 

But it is arguable that, because the Income-tax Act ex- 
pressly excludes the Jurisdiction of Civil Courts, the proceedings 
are not ‘civil’ proceedings, and the power given to the High Court 
tinder section 66 belongs to it not mherently as a civil court but 
by express legislative provision. In the absence of a definition 
in the Income-tax Act it was contended accordingly that for this 
purpose the High Court cannot include the Court of a Judicial 
Commissioner- but this was not upheld. See also the ease of 
Lucknow Ice Association v. Commissioner of Income-tax^ w-here 
it was held that the Chief Court of Oudh which took the place 
of the Judicial Commissioner of Oudh was the “High Court” for 
purposes of references arising out of assessments in Oudh. A 
similar question arose with regard to an assesses resident in 


(1) Btubls r» Cooper f IQ Tax Cases; Ourvie v. Commissioners of Inland Meveme, 
(S) Mamehund Gopaldas v* Commissioner of Income-tai& (Luckmw). 
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Heferences te be 
beard by Benches of 
High Go^irts, and 
appeal to l e in certain 
cases to Privy Council. 


Peshawar in T ora Gul Bai v. Commissioner of Income-tax} In 
this case the refei’eiiee was made by the Commissioner to the 
High Court at Lahore and the High Court held that they had no 
jurisdiction to hear the reference, as the ‘High Court’ invested 
with jurisdiction under section 66 in respect of the North-West 
Frontier Province was the Court of the Judicial Commissioner 
of the North-West Frontier Province. This decision is no longer 
law as the section subsequently amended by Act, XXIV of 1926, 
specified ‘the High Court’ as the Lahore High Court. 

S-A. (l ) When any case has been referred to the 
High Court under section 66, it shall- be 
heard by a Bench of not less than two 
Judges of the High Court, and in res- 
pect of such case the provisions of 
section 98 of the Code of Civil Procedure, 1908, shall, so 
far as may be, apply notwithstanding anything contained 
in the Letters Patent of any High Court established by 
Letters Patent or in any other law for the time being in 
force. 

(2) An appeal shall lie to His Majesty in Council 
from any judgment of the High Court delivered on a. 
reference made under section 66 in any case which the 
High Court certifies to be a fit one for appeal to His 
Majesty in Council. 

'< (3) The provisions of the Code of Civil Procedure, 

1908, relating to appeals to His Majesty in Council shall, 
so far as may be, apply in the case of appeals under this 
section in like manner as they apply in the case ot appeals 
from decrees of a High Court : 

Provided that nothing in this sub-section shall be 
deemed to affect the provisions of sub -section (5) or sub- 
section (7) of section 66 : 


(1) 2 L'i'.O. 164. 
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Provided, further, that the High Court may, on 
petition made for the execution of the order of His Majesty 
in Council in respect of any costs awarded thereby, 
transmit the order for execution to any Court subordinate 
to the High Court. 

(4) Where the judgment of the High Court is varied 
or reversed in appeal under this section effect shall be 
given to the order of His Majesty in Council in the 
manner provided in sub-sections (5) and (7) of section 66 
in the case of a judgment of the High Court. 

(5) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His 
Majesty’s pleasure in receiving or' rejecting appeals to 
His Majesty in Council, or otherwise howsoever, or 

{b) to interfere with any rules made by the Judicial 
Committee of the Privy Council, and for the time being in 
force, for the- presentation of appeals to His Majesty in 
Council, or their conduct before the said Judicial Com- 
mittee. 

History — 

This section was introduced in order to overcome the dif- 
ficirlty that had been experienced both by the Government and by 
the public on account of the conflict of rulings given by different 
High Courts in respect of questions referred to them under sec- 
tion 66. The section also detemaines that the reference shall be 
heard by the High Court by only one bench and that there shall 
be no appeal from one bench of the High Court to another. 

It avas decided in the ease of the Tata Iron and Steel Com- 
pany V. The Chief Revenue Authority, Bonihay,^ that a judgment 
of the High Court under section 66 of the Income-tax Act (sec- 
tion 51 of the Act of 1918) is not a final oi’der or judgment wltMu 
the meaning of clause 39 of the Letters Patent of the Bombay 
ffigh Court, that the judgment was only advisory and that there- 
fore no appeal to the Privy Council lay. Now that express provi- 
sion has been made for appeals to the Privy Council, the decision 
is obsolete. 
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Appeals from a single judge— 

Following tie case of the Tata Iron and Steel Company 
referred to above, it was held by the Calcutta High Court in the 
Prohhat Chandra Barua case^ that as the judgment of the HiVTi 
Court under section 66 is not a final judgment within 
the meaning of the Letters Patent, no appeal lay to a full 
bench or a divisional bench from the judgment of a single judge. 
The same view was taken by the Lahore High Court also in the 
case of B'ulaki Shah & Sons v. The Collector of Lahore.^ In the 
Prohhat Chandra Barua case, in which the two judges in the 
divisional bench differed on the merits but agreed that the ease 
should be treated as an appeal under section 36 of the Letters 
Patent and the decision of the senior judge allowed to prevail, 
the fiffl bench declined to go into the question whether the deci- 
sion of the divisional bench that the senior judge’s view should 
prevail was right, on the ground that they themselves, viz., the 
full bench, had no jurisdiction to hear the appeal. These deci- 
sions however have now become obsolete. Every reference 
under section 66 must be heard now by a Bench of at least two 
judges and if there is a difference of opinion between the two 
judges the case should be referred to a third judge ; and against 
the decision of the High Court an appeal lies to the Privy Council. 

Orders refusing a reference— 

An order of a High Court refusing to order the Commis- 
sioner to make a reference rests, however, on a different footing. 
In Tohar Lai Uttani Chand v. The Cro’W-yd the High Court held 
that in view of the difference between the provisions of the 1922 
Act and those of the 1918 Act the former conferring a right of 
reference to the High Court — the decision of the Tata case could 
be distinguished, and that an appeal lies from an order of a single 
judge of the High Court refusing to ask the Commissioner to 
state a case. The same view was also taken by the Madras High 
Court in the case of Shiva Prasad Battadu.* See also the case 
of Ratan Singh v. Commissioner of Income-tax, Madras.^ 

Even under the 1918 Act appeals were as a matter of fact 
allowed from the orders of a single judge — see The North Ananta- 
pur Gold Mines v. Chief Commissioner of htcome-taiC and Jubilee 
Mills V. Commissioner of Income-tax." 

(1) 1 I.T.C. 414. 

(2) 1 I.T.O. 401. 

(3) 2 I. T. 0. 301. 

(4) 2 I. T. C. 40. 

(5) 2 I.T.O. 294. 

(6) 1 1. T. C. 133. 

(7) 2 I. T. C. 26. 
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Under sub-section (1) of the present section it is only a 
ease that has been referred to the High Court under section 66, 
that is to say, a reference made by the Commissioner, that has 
to be heard bv a bench of not less than two judges, etc. An ap- 
plication under section 66 (3) need not necessarily be heard by 
a bench of not less than two judges. 

Substantial question of law— - 

Under sub-section (2) no appeal lies to the Privy Council 
unless the High Court certifies that the case is a fit one for appeal 
to the Privy "Council, that is the reference involves a substantial 
question of law. 

Section 66-A is in terms the same as section 109 (c) of the 
Civil Procedure Code. The section is intended to enable an ap- 
peal to His Majesty in Council, in cases in which the High Court 
could certify that the question of law involved was one of great 
private or public importance. The grant of a certificate under 
section 109 (c) of the Civil Procedure Code is not a matter which 
is left entirely to the discretion of the Court but is a judicial 
process which could not be performed Avithout special exercise 
of that discretion — see Banarsi Prasad v. Kashi Krishna Naraiyd 
and Delhi Cloth, etc., Mills v. Commissioner of Income-tax.^ 

Certificate will be granted in cases involving questions of 
public importance or cases forming important precedents govern- 
ing numerous other cases.® On the other hand, even if the issue 
is of general importance, leave would be refused if the matter is 
not of sufficient importance to the respondent to justify his being 
put to the expense of an appeal to the Privy Council. 

The words “so far as may be” in sub-section (3) confine 
the statutory right of appeal to the Privy Council to the Cases 
described in sub-section (2). Even though the requirements of 
Section 110 Civil Procedure Code be satisfied, a High Court is justi- 
fied in refusing a certificate in circumstances in which it would not 
grant a certificate under Section 109 (c) C.P.C.^ 

Appeal by special leave — 

Sub-section (3) makes it clear that in any case it is open 
to an assessee to appeal to the Privy Council by special leave and 
that this prerogativ^e right is not affected by the express provision 
for appeals to the King in Council in the ordinary course. 


(l|s24Ah'i27^:qP;:::0.) A 

(2) 8 Lah. 269. 

p) Nattu Kc.mna Mudaliar v. Oovindasawmi and others, 76 Ind. Oas. 811. 
(4) Delhi Cloth Mills v. Comwissioner of Income-tax, 9 Lah. 284 (P.O.) 


Oosts- 


The Select Committee added a clause as below:— 
‘Provided that no such certificate shall be granted on an 
application on behalf of the Secretary of State for India in 
Council, unless the High Court is satisfied that, if the respondent 
does not appear at the he,ar,ing of the appeal and the judgment 
of the High Court is varied or reversed, the right to recover any 
costs which may be awarded by the order of His Majesty in Coun- 
cil to the appellant will not be exercised. ’ 

This clause was omitted by the Assembly as the result of 
an undertaking given by the Finance Member that in such cases 
the Crown would not demand costs. 

United Kingdom Law — 

See section 149 (3) of the 1918 Act which permits of ap- 
peals from the High Court to the Court of Appeal and the House 
of Lords. 

©V. No suit shall be brought in any Civil Court to 
Bar of suit in c.vil ^ot asidc or modify any assessment made 
under this Act, and no prosecution, suit or 
other proceeding shall lie against any Government offiGer 
for anything in good faith done or intended to de done 
under this Act. 

United Kingdom Law — 

There are no corresponding provisions in the law in the 
United Kingdom. See however sections 133 (2) and 148 (2) 
under which an appeal, once determined by the Commissioners, 
shall be “final and conclusive” and neither the determination of 
the Commissioners nor the assessment thereon shall be altered 
except by order of the Court when a case has been stated as pro- 
vided by the Income-tax Act. The law in the United Kingdom 
is governed by various rulings regarding the circumstances in 
which writs of certiorari and mandamus can be granted or peti- 
tions of right will lie. The important rulings arc set out below. 

History — 

The first part of the section has been the same since 1886 ; 
see section 39 of the 1886 Act. The second part of the section 
first found a place ip the 1918 Act. 

Section 106, Government of India Act— Original jurisdiction— Exercise 
of — ^Eevenue — Matter relating to — 

Under sub-section (2) of section 106 of the Government of 
India Act, High Courts are prohibited from exercising 
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“any original jurisdiction in any matter concerning the revenue, 
or concerning any act ordered or done in the collection thereof according 
to the usage and* practice of the country or the law for the time being 

in force.” , . -.t v 

It was held in Commissioner of Income-tax v. North 

Anantapur Gold Mines^ that this section prevented the High 
Court from issuing a mandamus to the Income-tax Commissioner 
asking him to state a case for the decision of the High Court. 
In In re Doraisamy Iyer S Co.^ and In re the Bombay and Persia 
Steam Navigation Company,^ the Bombay High Court held a 
different view- The Privy Council in the Alcock Ashdoivn case'^ 
overruled the view of the Madras High Court and confirmed that 
of the Bombay High Court. But all these decisions have be- 
come obsolete so far as this particular aspect of the matter is con- 
cerned, vis., how far section 106 of the Government of India Act 
stands in the way of the High Courts interfering, in view of the 
definite provision now in section 66 (.3) empowering the High 
Court to call upon the Commissioner to state a case. They are, 
however, not obsolete in so far as section 66 does not expressly 
provide for the intervention of the High Court — see notes under 
section 66 (1). 

Section 32, Grovernment of India Act — 

Under section 32 of the Government of India Act “every 
person shall have the same remedies against the Secretary of 
State for India in Council as he might have had against the East 
India Company if the Govermnent of India Act, 1858, had not 
been passed.” Eelying on this section, it was argued in Dr. 
B. N. Singha v. Secretary of State^ that section 67 of the Income- 
tax Act was ultra vires. But the contention was not accepted. 
Before 1858 there was no such thing as income-tax ; and unless it 
could be showni that a suit for the recovery of revenue of the 
nature of income-tax wrongly assessed would have lain against 
the East India Company before 1858, no suit for the recovery 
of income-tax wrongly assessed could be entertained. 

Scope of section — 

This section consists of two parts, the first part of which 
saves assessments made under the Act from interference by a 
civil court, and the second part gives immunity to every Govern- 
ment officer for anything in good faith done or intended to be 

(1) 1 I. T. C. 153. — 

(2) 1 I. T. C. 97. 

(3) 1 I. T. 0. 93. 

Cases 221* ' 

, ’ (0) 5 Baag. S25< 
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done under this Act. It will be seen that in the first part there 
is no reference to good faith and intention. An assessment 
which is not strictly in accordance with the Act but pur- 
ports to be made under the Act will not be set aside or modi- 
fied by a civil court in so far as the assessee does not avail him- 
self of the remedies provided for him under this Act, vis., appeal 
to the Assistant Commissioner or the Commissioner, as the case 
may be, and a reference to the High Court under section 66.^ It 
is only in those cases in which the assessee has exhausted all his 
rights under the Act and is at the same time the victim of a'n 
illegal assessment or other proceeding for which no relief has 
been provided by the Act, that a civil court can interfere with an 
assessment. See II olborn Viaduct case? Whenever a statute 
deals with certain rights, it is right to conclude that it deals with 
the total ambit of those rights and leaves nothing outside the 
provisions of the statute.® 

It will be noticed also that the protection from interference 
by civil courts is only in regard to assessments. The word 
‘assessment’ has nowhere been defined in the Act, but, obviously 
it includes the determination of the tax payable by a person, 
including penal assessments under sections 25 and 28. It pre- 
sumably also includes refunds under sections 48 and 49 inasmuch 
as such refunds involve as a preliminary the determination of 
the tax for which the assessee is liable. 

The first part of the section clearly does not refer to 
matters other than assessments, for example, penalties under 
Chapter VIII or summary proceedings under section 46 for the 
lecovery of tax, etc. In respect of all such matters the courts 
can interfere. The second part of the section gives personal im- 
munity to Government officers for anything done by them in good 
faith or intended to be done under the Act. They are protected 
from prosecution, suit or other proceeding. The word ‘proceed- 
ing’ is comprehensive. In Commissioner of Income-tax v. North 
Anmitapur Gold Mines* it was held by the Madras High Court, 
following In re Onward Building Bocietif that an application 
under section 45 of the Specific Belief Act is a ‘proceeding’ with- 
in the meaning of this section of the Income-tax Act. In the 
Onward Building Society’s case — a case under the Companies 
Act, it was held, with reference to a section which prohibited any 


(1) 3 Bang. 825. 

(2) 2 Tax Cases 228.. 

(3) SUeobaram Singh v. KKlewn-un^Nissa, All. 367. 

(4) 1 I.T.C. 133. 

(5) (1891) 2 Q.B. 463. 
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“suit action or otlier proceeding against the company that an 
application against the liquidator of a company directing him to 
register shares was within the prohibition of the Act. 

. . . gives a summary mode of enforcing rights which might 

have been prosecuted by a suit in Chancery or possibly by an action for 
a mandamus at common law. It would be impossible to say that if the 
circuitous proceeding would have been a proceeding against the company, 
that the compendious one is not so also .” — Per Boiven, L. J. 

Though the view” of the Madras High Court that no pro- 
ceeding under section 45 of the Specific Relief Act would lie against 
the chief revenue authority w’as overruled by the Privy Council 
in the Alcock Ashdown case, it is submitted that, while the second 
part of the section may not save the assessment, it undoubtedly 
protects the officers personally from liability to proceedings 
against them. 

An 3 d;hing done— 

‘Anything done’ includes “anything omitted to be done”. 

See Chief Commissioner of Income-tax v. North Anautapicr Gold 
Mines^ and Jolliffe v. Wallasey Local Board'-; also section 3 (2) 
of the General Clause Act, 1897; “wmrds wffiich refer to acts 
done extend also to illegal omissions”. 

“In good faith” — 

Under section 3 (20) of the General Clauses Act (X of 
1897), a thing shall be deemed to be done in good faith where it 
is in fact done honestly, whether it is done negligently or not. 

In Spooner y. Juddo-w^ with reference to section 8 of the 
East India Company’s Act, 1780 (corresponding to section 106 
of the Government of India Act, 1915) wdiich was in the follow- 
ing terms: — 

“The said Supreme Court shall not have or exercise any jurisdic- 
tion in any matter concerning the revenue or concerning any act or acts 
ordei’ed or done in the collection thereof according to the usage and prac- 
tice of the countiy or the regulation of the Governor-General in Council”, 
the Privy Council observed: “The point, therefore, is whether the ex- 
ception of jurisdiction only arises where the defendants (the EeA'enue 
authority) have acted strictly, according to the usage and practice of the 
country, and the regulations of the Governor-General in Council. But 
upon this supposition the proviso is wffiolly nugatory ; for, if the Supreme 
Court is to enquire whether the defendants in this matter concerning the 
public revenue were right in the demand made and to decide in their 
favour only if they acted in entire conformity to the regulations of the J 
Governor-General in Council, they would equally be entitled to succeed 

<1) 1 I.T.O. 133. ~ ■ 

(2) (1873) L.B. 9 C.P, 62, 
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if the statutes and charters contained no exception or proviso for their 
protection. Our books actually swarm with decisions, putting a contrary 
construction upon such enactments, and there can be no rule more firmly 
established, Oian that if parties hona fide and not absurdly believe that 
they are acting in pursuance of statutes, and according to law they are 
entitled to the special protection which the legislature intended for them, 
although they have done an illegal actd’ 

agree that if a person knows that he has not under statute au- 
thority to do a certain thing and yet intentionally does that thing, he 
cannot shelter himself by pretending that the thing was done with intent 
to carry out that statute. In this case nothing is stated showing that the 
defendants, when they made the rate in question, knew that it was not 
allo-wed by the statute under which they were appointed ; and it has not 
been found that the defendants were trying under the colour of the 
law to get money to which they had no right, in which case they twould 
not have been protected by the Act.’' 

Per Blackbirni, J., in Sehnes v. Judge} a Highway Rating 
case in wdiicli it was held with reference to a statutory provision 
which said that ‘‘no action or suit shall be conamenced against 
any person for anything done in pursuance of or under the au- 
thority of this Act until . . . . notice has been given. . . 
that such notice was necessary in so far as the I’a ting was 
made Iona fide. 

Excess of jurisdiction — 

“There must, of course, be certain conditions on which the right 
of every tribunal of limited jurisdiction to exercise that jurisdiction de- 
pends. But those conditions may be founded either on the character 
and constitution of the tribunal, or upon the nature of the subject-matter 
of the inquiry, or upon certain proceedings which have been made essen- 
tial preliminaries to the inquiry, or upon facts or a fact to be adjudicat- 
ed upon in the course of the inquiry. It is obvious that conditions of 
the last differ materially from those of the three other classes. Objections 
founded on the personal ineompetency of the Judge, or on the nature of 
the subject-matter, or on the absence of some essential preliminary, must 
obvioxisly, in most cases, depend upon matters whicdi, whether apparent 
on the fact of the proceedings or brought before the Superior Court by 
affidavit, are extrinsic to the adjudication im])eached. But an objection 
that the Judge has erroneously found a fact which, though essential to 
the validity of his order, he was competent to try, assumes that, having 
general jurisdiction over the subject-matter, he properly entered upon the 
enquiry, but miscarried in the course of it. The Superior Court cannot 
quash an adjudication upon such an objection without assinning the func- 
tions of a court of appeal, and the power to re-try a question which the 
Judge was competent to decide. Per Col vile Sir, J., the Privy Council 
in Colonial Bank of Atisiralasia v. Willian} 

' ( 1 ) ',(18747 

^,( 2 ) $ 417 , 
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Lord Eslier (Master of tlie Eolls) considered tlie formnla 
m Reg Y. Commissioners for Special Purposes of Income4ax^ 
and said: ' 

''When an inferior Court or tribunal or body, wMeli has to exer- 
cise the power of deciding facts, is first established by Act of Parliament, 
the Legislature has to consider what powers it will give that tribunal or 
body. It may in efect say that, if a certain state of facts' exists and is 
shown to sucii tribunal or body before it proceeds to do certain things, 
it shall have jurisdiction to do such things, but not otherwise. Then it 
is not for them conclusively to decide whether that state of facts exists, 
and if they exercise the jurisdiction without its existence, what they do 
may be questioned, and it will be held that they have acted without 
jurisdiction. But there is another state of things which may exist. The 
Legislature may entrust the tribunal or body with a jurisdietion, which 
includes the jurisdiction to determine whether the preliminary state to 
•])roceed further or do something more. When the Legislature are esta- 
blishing such a tribunal or body with limited jurisdietion, they also have 
to consider, whatever jurisdiction they give them, whether there shall be 
any appeal from their decision, for otherwise there will be none. In the 
second of the two cases I have mentioned it is an erroneous application of 
the formula to say that the tribunal cannot give themselves jurisdiction 
by wrongly deciding certain facts to exist, because the Legislature gave 
them jurisdiction to determine all the facts, including the existence of 
the preliminary facts on which the further exercise of their jurisdiction 
dej)ends, and if they were given jurisdiction so to decide, without any 
appeal being given, there is no appeal from such exercise of their juris- 
diction.” 

" In my judgment this dictum (of Lord Esher quoted above) 
states accurately the ])rinciple applicable to such cases. The last ques- 
tion is within which class should the present case be placed? Allen v. 
Sharp- is a decision wliich appears to me in point, and is based upon 
these sections of the Act of 43, George III, Chapter 99, and Chapter 161, 
to wliieh I have already referred.' Baron Parke, at page 363, draws the 
distinction between the case then under consideration and cases under 
the Statutes relating to poor rate^ and his obvservations are so important 
and bear so immediately upon the present case that I quote them in 
extensor a careful consideration of these Acts of Parliament, they 

seem to me to difter from the Statute of Elizabeth as to poor rate, and 
that the Legislature intended that the assessment of the assessors appoint- 
ed by the Commissioners should be final and conclusive unless appealed 
from, in the first place, to the Commissioners, and further, if necessary, 
to the Judges of the superior Courts. It would be singular if there 
were no such provision; for what a flood of litigation would follow, if 
every subject of the Crown, who was dissatisfied with the judgment of 
the assessors, had a right to dispute the propriety of their assessment in 

(1) (3.888) 21 Queen's Beueh Division, 313 at page 319. 

TS) (1348) 2 Exchequer, page 352. 

(3) See Weaver v. Prio^ 3 Ban^ewal a?id Alderson, page 409. 


ACT XI OF 1922. 


953 


S.67] 

an action against the collectors .... without referring to the 
Statutes, I should say, a priori that the object of the Legislature was to 
make the decision of the assessor final and binding, unless disputed in the 
manner pointed out. On reading the Statutes, I come to the same conclu- 
sion. By the 9th Section of the 43, George III, Chapter 99, the Commission- 
ers are to meet and appoint assessors who are to bring in their certificates 
of assessment verified on oath ; and the assessors are thereby ‘ required, with 
all care and diligence, to charge and assess themselves and all other per- 
sons chargeable with the said duties’. If the language had been ‘to 
charge and assess all such persons as they honestly and bona fide, after 
clue care and diligence, believed to be chargeable’, their assessment would, 
beyond all question be final”; and he found that under Statutes 43 
George III, Chapter 99 and Cha25ter 161, the onty remedy was by appeal 
to the Commissioners. It was argued in that case that the Legislature 
meant that the decision should be final only in respect of such persons as 
were liable to be rated but were rated for too much. Baron Parke held 
that the word ought not to receive so narrow a construction, and that 
it meant in these Statutes rating when the party ought not to be rated 
at all. No such question can now arise, as by Section 57 (3) of the Act 
of 1880 the right of appeal to the Commissioners is given to any person 
aggrieved by an assessment. In my Judgment the decision and reason- 
ing of Baron Parke and the other learned Judges have a direct bearihg 
upon the present application for prohibition. 

“ In my view an examination of the Income-tax Acts shows that the 
scheme of the Legislature is to entrust the decision of the facts to a 
tribunal of persons specially selected for the locality, and who are often 
in a better position than the Courts to determine the questions of fact, 
sometimes very complicated, which may arise. The exigencies of the 
State require that there .should be a tribunal to deal expeditiously, and at 
comparatively little exiDense with all such questions, and to decide them 
finally, reserving always to the individual the right to have the Commis- 
sioner’s decisions on points of law reviewed by the Courts. The obliga- 
tion is placed, for reasons of expediency, upon the person a.ssessed to 
appeal to the Commissioners if he wishes to rid himself of an assessment 
which is, in his view, based upon wrong conclusions of fact, and this 
obligation rests equally upon a person Avho contends that he is not eharg- 
able as upon a person who admits that he is chargeable, but not to the 
extent of the assessment made upon him. — 

” In my Judgment the Surveyor had therefore material before him, 
upon which he could come to the conclusion that there was a partnership 
between the Applicant and Jackson at 125, High Holborn. apart alto- 
gether from the difficult questions relating to the Companies, and that the 
Additional Commissioners had jurisdiction to assess the Applicant in res- 
pect of such partnership. Once that conclusion is reached, it follows that 
they had Jurisdiction to decide all questions of fact relating to the assess- 
ment of the partnership. This proposition is really not in dispute, and, 
indeed, it has been aBrnied. In Bex v. General Commissioners of Taxes 

1—120 , , ’ - ' / v. 
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fov (jIctUbiiwcH^ whore it "vyrs hold, that in these circuiii&tRHces the Appli- 
cant’s remedy is by appeal and not by prohibition. An argument closely 
resembling tLt of the present Applicant was there advanced in support 
of an application for prohibition, against the Commissioners. It -ivas 
there contended that the Commissioners had only acquired jurisdiction 
to assess the duty by an erroneous finding of facts, and therefore that 
the prohibition should issue, but the Court of appeal discharged the Rule. 
They held that the remedy was by appeal on the ground that there was 
jurisdiction to charge a trader in respect of the whole profits of his 
trade if he is found within the district carrying on the trade in part, and 
tliat they had jurisdiction to decide all questions of fact necessary for 
making the full assessment and, therefore, to determine the true extent 
of the trade (Per Lord Justice Stirling, page 885).” — per Lord Reading, 
C. J.2 

“In such a case it is an erroneous application of the formula to 
say that the tribunal cannot give themselves jurisdiction by wrongly 
deciding certain facts to exist, because the Legislature gave them juris- 
diction to determine all the facts including the existence of the prelimi- 
nary facts of which the further exercise of their jurisdiction depends; 
see also The Colonial Bank of Amtralasia v. Willan,^ and the principle 
of law to be applied to this case is that laid down by Chief Justice Tindall 
in Cave v. Mountain* where he says dealing with a question of the juris- 
diction of magistrates; “If the charge be of an offence over which, if the 
offence charged be true in fact, the magistrate has jurisdiction., the 
magistrate’s jurisdiction cannot be made to depend upon the truth or 
falsity of the facts or upon the evidence sufficient or insuifieient to esta- 
blish the oorpux delicti brought under investigation,” and that the remedy 
for any person aggrieved by an assessment made under Section 52 either 
by reason of his not being chargeable at all or by reason of its being ex- 
cessive, is by appeal to the General Commissioners and by special ease — 
i'er Avory, J.® 

Xo writ of prohibition can lie merely becatise the Revenue 
authorities come to a wTong finding of fact as to liability, e.<j., 
a.s to income. Such a finding does not involve an excess of jui'is- 
diction.® 

If what happened before the inferior tribunal was a refusal to 
hear the case, a mandamus would lie ; but if what had taken place was in 
fact that upon the materials before them they had come to a Avrong deci- 


(1) (1901) 2 K.B. 879. 

(2) Sex V. Commissioners of Taxes for Sloomshuri/, 7 Tax Cases 60. 

(3) 5 L.R.P.O. 442. 

(4) 1 Macuaghten auh Qorcteu, page 267 (approved and adopted by Lord 
Denman in JR.eg v. Bolton, 1 Queen’s Bench, page 75). 

(5) Sex V. Commissioners of Taxes, 7 Tax Oases 68. 

(6) Sex V. The Swansea Income-tax Commissioners (ex parte the English 
Crown Spelter Co.), 9 Tax Cases 437. 



J 


■ S.67] ' . ACT. XI. OF 1922. .; ^ : 955 

sion that could not be made a ground for directing and rehearing. Pro- 
cedure by way of mandamus is not procedure by way of appeal.^ 

111 Eiigiaiid the Courts cannot interfere on the ground that 
the Comnaissioners should have heard the evidence tendered and 
should not have dispensed with it. In a case in which the Com- 
missioiiers refused to hear an expert valuer whose evidence was 
I tendered by the assessee, the Court considered that, as the Com- 

: missioners had been told the nature of the evidence and came 

;! to the conclusion that it would be of no help, there was no ‘re- 

' fusal to hear the case ’ which alone would justify the issue of a 

mandamus.- In India however under Section 23 (3) the Income- 
tax Officer niust hear the evidence tendered by the assessee though 
l it is open to the Ineome-tax Officer, not to attach any weight to 

j the evidence. 

“If I was satisfied that the Commissioners had entertained a different 

I question..! should not have hesitated to make the rule absolute .It 

; has long been recognised that when a tribunal of this kind acts within 

their jurisdiction on a matter properly before them, although they have 
1 gone wrong in la’w in the way they have applied the rules of law to their 

judgment or have gone wrong in fact, it is not for us to interfere/’- 

but for myself 1 wish to expres>s the opinion, as at 
present advised, that prohibition would not lie in this case at this stage, 
on the ground that the general principle is that the proceedings to be 
prohibited must be of a judicial character, and not belonging to the exe- 
cutive Government. As Lord Denman said in the Case of Ckabot v. Lord 
Morpeth (15 Q. B. 457) : “Were we to grant prohibition in this Case, 

: we should be interfering with proceedings not judicial, but belonging to 

I the Executive Government of the country.”^ 

“ My view of the power of prohibition at the present day is that 
^ the court should not be chary of exercising it and whenever the Legis- 

■ latiu’e entrusts to any body of persons other than to the Superior Courts 

^ the power of imposing an obligation on individuals, the courts ought 1o 

exercise as widely as they can the power of controlling those bodies or 
persons if these persons admittedly attempt to exercise powers beyond 
the powers given to them by Act of Parliament” per Brett, L. J. (after- 
wards Lord Easher) in E, v. Local Government Board,^ quoted with ap- 
proval by Swinfen Eady, L, J. in B. v. Kensington Incomedax Commis- 
sioners,^ 

As a result of information disclosed in connect ion with a 
i claim for relief, additional assessments were made in respect of 

(1) Per liord Alverstoiie in B, v. General Ineome4ax CommUswnvrs of Offloiv, 
(27 T.L.K. 353). Followed in B. v. General Income4a.v Convmmionrni of Winehvmer, 

(2) Per Lord Alverstone in E. v. Comnimtoners for ihe CUy of Loudon (ex parte 

1 ''^''“^ Commissioners, I.B.), 1904 — 91 L.T. 94. 

(3) Per Avory, J,, in The King v. Kenmgion CommmlonerH, (5 Tax Cases 
■ 287 and 88.' ■ ' > ■ " , 

(4) (1882) 10 Q.B.D.,309. 

0 O^ses 
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undercharged tax and at the same time relief was withheld by the 
Inspector of Taxes. Eules nisi were issued calling upon (1) 
the General Commissioners to show cause why a writ of prohi- 
bition should not issue prohibiting additional assessments and 
(2) the Inspector of Taxes to show cause why writs of certiorari 
and mandamus should not issue quashing his refusal to certify 
the claim for relief. Held discharging the rules that both the 
General Commissioners and the Inspector acted within their 
Jurisdiction. 

Per the Lord Chief Justice Hewart:— The question whether there 
should be a writ of prohibition is a question whether that which is being 
done is or is not being done without jurisdiction. The Surveyor says that 
he discovers that a person chargeable has been allowed a reduction not 
authorised by this Act. Mr. Montgomery concedes that the question 
whether the deduction is or is not authorised by the Act is a question 
within the jurisdiction of the Surveyor to determine. In that part of the 
argument Mr. Montgomery appeared to say — I do not knoiv if he seriously 
meant it — that if the Surveyor decided the question correctly the matter 
was within his jurisdiction but if he decided it incorrectly the matter 
was not within his jurisdiction. If that be indeed the argument it appears 
to me to confuse two things ; an erroneous decision within the jurisdiction 
and a usurpation of a jurisdiction Avhieh does not exist. I think it is a 
fact that the question which had to be determined here was a question 
within the jurisdiction of the Surveyor and if there is exception taken 
to the additional assessment . . there is a clear right of appeal under the 
Act and that right of appeal is at this present moment being pursued . . 

. I think therefore that the application for the writ of prohibition 
manifestly fails. 

I pass now to the rules for mandamus and certiorari, which relate 
really to two aspects of the same matter. .The applicants went to the Sur- 
veyor and produced certain figures showing cost of maintenance, repairs, 
insurance and management and it is said that so far as arithmetic is con- 
cerned those figures were beyond dispute and it is said that the Surve- 
yor had no choice except to give a certificate. .If that were true inter- 

pretation, .it would follow.. that if the arithmetic were correct in the 
statement produced to the Surveyor then notwithstanding that upon a re- 
view of all the relevant facts he was clearly and rightly of opinion that the 
owner was not entitled to any allowance at all he must proceed to make a 
certificate of allowance based on the figures produced to him ; and once the 
owner had got that document in his possession, it rvould be like a Bank 
of England note, he would immediately proceed to recover payment in 
accordance with that certificate. I cannot think that the Legislature in- 
tended to enact anything so grotesque. The Surveyor here having the 
figures before him came to the conclusion that the owners, nothwith.standing 

those figures, were not entitled to any allowance he certified 

that the owners in question were not entitled to any repayment and he 
proceeded to give his reasons. There also, as it seems to me, the Sur- 


veyoY was acting within his jurisdiction. It may weli be that the appli- 
cants for these rules are not satisfied with the conclusion at which he 
arrived. But that being so, they have in this matter as in the matter 
a right of appeal and that appeal they are pimsuing.’’^ 

'' On the general principle on which the Civil Court interferes in 
such cases there is no doubt. Where an authority is by Statute vested 
with exclusive powers over any subject-matter, then so long as these powers 
are exercised on that subject-matter, the Civil Court caiinot interfere, 
but if the authority purports to exercise these powers on what is not 
that subject-matter, then the Court will interfere, because the authority 
is not acting under the Statute and is not protected thereby. As it was 
stated in Chairman of Giridih Municipality v. Srish CJiandra Mammi- 
dar (1). ‘‘The true test is, \vhether there lias been a substantial dis- 
regard of the provisions of the law wdiich creates the authority .... and 
regulates its powers and duties/’- 

Indian Rulings under the 1886 Act — 

Whether a particular person is in receipt of a particular in- 
come is a question to be primarily determined by the Income-tax 
Officer, that is to say, it is a question of fact entirely within his 
jurisdiction. The Civil Court caimot interfere and set aside the 
finding of the Income-tax Officer.'^ 

Where the assessee contended, unsuccessfuily before the 
Taxing Officer that his income was below the taxable limit and 
filed a suit to recover the tax paid by him on the ground that he 
was not liable to be taxed under Act, Section 39 of the Act of 
1886 was held to be a bar to the suit/ 

If he has assessed income, then even if his assessment is wrong, 
the Civil Court cannot interfere by reason of section 39 of the Act. If 
he has assessed something which is not income, then he has acted without 
jurisdiction. “ Income signifies w^hat comes in. It is as large a word 
as can be used” (see Stroud’s Judicial Dictionary). The plaint sets forth 
what the plaintiffs calls net income. This is not an expression to be 
found in the Act. The Act defines income and deals with income. It 
cannot be denied that the total sum on which the plaintiff has been assessed 
is income. This is implied in the plaint itself. The Collector, therefore, 
had jurisdiction to assess tax on it. The plaintiff claims that be is entitled 
to deduct Government revenue from the income. The Collector decided 
that he was not so entitled but this again was a matter within the juris- 
diction of the Collector. If the Collector is to assess income-tax at all, 
he must decide how much comes in and what the outgoings to be legiti- 
mately deducted are. There is no dispute in thivS case to to what came 
in. The dispute is as to outgoings. This is for the Collector, I am 

(1) E* Commissioners of Kuigslmid, S Tax Cases 327. 

(2) Per Boss, «!., an Secretary of State v. Forbes^ (1 I.T.O. 23). 

(3) See Forbes v. Secretary of Statef I I.T.C. 8. 

(4) Swaminatha Iyer v. Secretary of State, 1 I.T.C. 25. 
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wholly unable to see that anything has been done uUra vires. . . . .”i 

On the other hand in Haji Rehemtulla Haji Tar Mahomed 
Y. Secretary of State^ in which the question arose where profits 
accrued or arosej the Bombay Uig'h C-oiirt allowed a suit on the 

ground that the assessment was clearly ultra uirc,?. 

These decisions and dicta are all obsolete now" since the 
present Act provides for references to the High Court on questions 
of law. Deductions, for example, are specifically provided for 
by law now" and whether a deduction of a particular nature is 
admissible or not is now" a question of law" on w"hich the assessee 
can demand a reference to the High Court under section 66. 

Illegal composition of tax— Not binding— 

A proprietary life-assurance company established in the 
United Kingdom, had for some years been assessed to income- 
tax on the income basis of its untaxed income received in the 
United Kingdom. The basis of assessment w"as altered to a ‘pro- 
fits’ basis, liability being calculated by reference to the surplus 
show’ll as the result of the last quinquennial valuation. For the 
next few" years, the Society w"as assessed on the new" basis, but 
afterwards in consequence of legislation altering the basis of 
taxation of income arising from foreign property, the company 
W’as assessed on an income basis. The company produced cor- 
respondence with the Surveyor of Taxes w"hich, they averred, 
amounted to an agreement that the Crow’ii w’as bound for five 
years to assess the company on the ‘ profits ’ basis, and asked 
for a declaration that the said agreement w’as valid and binding, 
and for an injunction restraining the Commissioners of Inland 
Revenue from enforcing or in any w’ay acting upon the assessment 
made on the ‘income’ basis. Held, that the construction w"hich 
the Society sought to put on the agreement w’as not a true one 
and that, if it w"ere true, such an agreement w’ould be invalid and 
'ultra vires both as regards the Surveyor of Taxes and the Com- 
missioners of Inljand Revenue. The question whether, having 
regard to the right of appeal allowed under Section 57 of the 
Taxes Management Act, 1880, it was a proper case for a decla- 
I’atory order against the Attorney-Gleneral w’as raised but not 
determined.^ 

Jurisdiction — Scope of — 

An English Company acquired an English business which 
included the shares of two continental companies ; it also included 

(1) Per Boss, J., in Secretary of State for India v. Forte.’!, 1 I.T.C. 23. 

(2) 2 I.T.C. 118. 

(3) The Gresham Life Asmranee Society, Limited v. Attorney-General, 7 Tax 
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98 per cent, of the shares of an American company carrying on 
business in America with the result that, according to the pros- 
pectus, all the companies concerned came under one single general 
control. The General Commissioners found that the business 
of the American company was as a fact carried on by and was 
the business of the English company and taxed the profits ac- 
cordingly. A rule nisi was granted against the General Com- 
missioners by the Court of appeal but was discharged on the 
ground that it was within the jurisdiction of the Commissioners 
to ascertain what was the connection between the English and 
American Companies and that if the Commissioners had gone 
wrong the remedy was by way of appeal and not by prohibition. 
The Commissioners had not gone wrong in the finding of any facts 
preliminary to giving themselves jurisdiction. The English 
company was engaged in trade in the United Kingdom and the 
Commissioners had jurisdiction to find out the limits of the trade 
so carried on in order to fix the quantum. The only condition 
which was the essential preliminary to the Commissioners having 
jurisdiction was that the trader carried on the trade at least in 
part in the area of the Commissioners.^ 

Eemedy under Income-tax law not exhausted — Civil court will not 
interfere — 

A company had been wrongly assessed, on the basis of its 
own returns, twice over in respect of a certain portion of its 
income for a series of years. A claim for refund was made on 
the Commissioners of Inland Revenue who were prepared to 
'agree to a compromise on equitable lines. The Company did not 
accept the compromise and then brought in a petition of right. 
Held (by Stephen, J.) that no petition of right lay, the grounds 
for the decision being (1) if the case was one of double assessment, 
a remedy was prescribed by the Income-tax Act under which the 
Commissioners of Inland Revenue were the sole judges of whe- 
ther a double assessment had been made (2) if the ease was 
one of over-charge, the remedy was by way of appeal (3) in any 
case the claim for refund was time barred being more than throe 
years old.^ 

A person, an advisory engineer by profession, refused to 
make a return for Excess Profits Duty on the ground that he was 
exempt and sought a declaration to that effect. The High Court, 
without going into the merits of the case, declined to make a 


(1) i?, V. General Commissionen for Clerkenwell; ex parte Kodak, Ltd, v, Clark, 

4 Tax Cases 549. ' 

(2) Holborn Viaducf Coy, v, M,, Z Tax Cases 228. 
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declaration because there was an appropriate remedy by way 
of appeal prescribed.^ - 

Tax— -Paid under Coercion — Whether — 

“To succeed in a suit for refund of tax paid it is incumbent on 
the plaintiff to show that the payment has been made under coercion . . 
. hut it may he assumed for the purposes of this case that there was 
coercion within the meaning of section 72 of the Contract Act as inter- 
preted by the Privj' Council in Kanhya Lai v. National Bank of India f 
Per Jenkins, C.J., in Fories v. Secretary of State? 

Wliether a suit will lie at all under the present Act is, 


liowever, a different matter. 


©S. 



The enactments mentioned in the Schedule are 
hereby repealed to the extent specified in 
the fourth column thereof : 


Provided that such repeal shall not affect the liability 
of any person to pay any sum due from him or any existing 
right of refund under any of the said enactments ; 

Provided, further, that the provisions of section 19 of 
the Indian Income-tax Act, 1918, shall apply, so far as may 
be, [to income-tax leviable under that Act in respect of the 
year beginning on the first day of April, 1921, and to super- 
tax chargeable under the Super-tax Act, 1920, in that 
year ;] and where an adjustment shall be made under the 
provisions of [that section], the provisions of this Act regard- 
ing the procedure for the assessment and recovery of 
income-tax shall apply as if such adjustment were an 
assessment made under this Act. 

Repeals. 

_ The provisos were of passing interest only; both this 
section and the schedule have been repealed bv the Repealing and 
Amending Act, 1927 (XII of 1927). 


[o] (1920) 1 Ch. 85, 12 Tax Cases 166. 

(2) 40 Cal. 598. 
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THE SCHEDULE. 

Enactments Repealed. 


{See Section 68.) 


I 

2 

3 

4 

Year. 

No. 

Short title. | 

Extent of repeal. 

lylS 

vn 

The Indian Income-tax Act, 
1918. 

The whole. 

1919 

IV 

The Indian Income tax (Am- 
endmentl Act, 1919. 

The whole. 


XVIII 

The Repealing and Amending 
Act, 1919. 

So much of the First Sche- 
dule as relates to the Indian 
Income-tax Act, 1918. 

' 1920 i 

XVII 

The Indian Income-tax (Am- 
endment) Act, 1920. 

The whole. 

5 5 

XIX 

The Super-tax Act, 192c. 

The whole. 

5 J 

XXXI 

The Repealing and Amending 
Act, 1920. 

So much of the First Sche- 
dule as relates to the Super- 
tax Act, 1920. 

J J 

XLIV 

The Indian Income-tax ( m- 
endmentNo. 2) Act, 1920. 

The whole. 



EXTRACT FROM 
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1. (1) This Act may be called the Indian Finance Act, 1928. 

«■ * * * 

5. (1) Income-tax for the year beginning on the first day of April, 

1928, shall be charged at the rates specified in Part I of the Second 
Schedule. 

(2) The rates of super-tax for the year beginning on the first 
day of April, 1928, shall, for the purposes of section 55 of the Indian 
Income-tax Act, 1922, be those specified in Part II of the Second Schedule. 

(3) For the purposes of the Second Schedule “total income” 
means total income as determined, for the purposes of income-tax or super- 
tax, as the ease may be, in accordance with the provisions of the Indian 
Income-tax Act, 1922. 

SCHEDULE II. 

(See Section 5.) 

PART I. 

Bates of Income-tax. 


Rate. 

A. In the case of every individual, Hindu undivided 

family, unregistered firm and other association of in* 

dividuais not being a registered firm or a company, 

(x) When the total income is less than Rs. 2,000. A'? 7 , 

Ta) When the total income is Rs. 2,000 or upwards, Five pies in the rupee, 
but is less than Rs. 5,000. 

fj) When the total income is Rs, or upw’ards. Six pies in the rupee* 
but is less than Rs. 10,000. 

(4) When the total income is Rs. 10,000 or upwards, Nine pies in the rupee* 
but is less than Rs. 20,000. 

(s) When the total income is Rs. 20,000 or upwards, One anna in the rupee, 
but Is less than Rs. 30,000. 

(6) When the total income is Rs. 30,000 or upwards, One anua and three pies in the 
but is less than Rs. 40,000. rupee, 


(7) When the total income is Rs*. 40,000 or upwards. One anna and six pies in the rupee. 

In the case of every compariy, and every registered One anna and six pies in the 
gim whatever its total income. rupee. 
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PAET II. 

Bates of Super-tax. 

In respect of the excess over fifty thousand rupees of total income— 


Rate. 

(1) In the case of every company. One anna in the rupee. 

(2) (^^} in the case of every Hindu undivided family — 


(/) in respect of the first twenty five thousand rupees 
of the excess . 

(//) for every rupee of the next twenty-five thousand 
rupees of such excess. 


One anna in the rupee. 


(d) in the case of every individual, unregistered firm 
and other association of individuals not being a 
registered firm or a company for every rupee of 

the first fifty thousand rupees of the such excess. One anna in the rupee. 

{c] in the case of every individual, Hindu undivided 
family, unregistered firm and other association of 
individuals not being a registered firm or company 


(/) for every rupee of the second fifty thousand rupees 
of such excess. 

(//) for every rupee of the next fifty thousand rupees 
of such excess. 

(m) for every rupee of the next fifty thousand rupees 
of such excess. 

(/>) for every rupee of the next fifty thousand rupees 
of such excess. 

(v) for every rupee of the next fifty thousand rupees 
of such excess.. 

(7V; for every rupee of the next fifty thousand rupees 
of such excess. 

(tz/V) for every rupee of the next fifty thousand rupees 
of such excess. 

for every rupee of the next fifty thousand rupees 
of such excess. 


O ie anna and six pies in the 
rupee. 

Two annas in the rupee. 


Two and a half annas in the 
rupee. 

Three annas in the rup^ e. 


Three and a half annas in the 
rupee. 

Four annas in the rupee. 


Four and a half anna='' in the 
rupee. 

Five annas in the rupee. 


{six') for every rupee of the next fifty thousand rupees Five and a half annas in the 
of such excess. rupee. 

(.ri for every rupee of the remainder of the excess. Six annas In the rupee. 

History — 

Since tlie present Act was framed, i.e., since 1922, tlie rates 
of tax are levied from year to year by ibe Animal Finance Act. 
See notes under section 3. The Act proper is, broadly speaking, 
an Act of maeliinery and procedure, as well as of the general 
principles of Mability. 
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Total Income- 

Note that a different definition lias been adopted from that 
in section 2 (15) of the Income-tax Act. This is because of sec- 
tion 26 of the latter Act. 

Association of individuals — 

The provision for the taxation of ‘associations of indivi- 
duals’ was made by Act XI of 1924. 

Rates of Income-tax— 

It will be noticed that. companies and registered firms are 
taxed at the maximum rate irrespective of their total income. 
As regards the refunds admissible to shareholders in companies 
and partners of registered firms, see section 48. 

Unregistered firms — 

As regards the taxation of partners of unregistered firms, 
see notes under section 2 (14) and (16) and section 14. 

Hindu undivided family — 

As regards the taxation of individual members of Hindu 
uudh'ided families, see notes under section 2 (9) and section 14. 

Rates of Super-tax— 

Note that unlike part I of the Sehednle in which there is 
a single rate for the whole income fixed with reference to the total 
income, successive ‘slabs’ of income bear different rates of super- 
tax. It is this difference in the scheme of the two taxes that is 
responsible for the slight difference in wording between sections 
S and 55. See notes under these sections respectively. 

Provisional Collection of Taxes Act — 

In India the Provisional Collection of Taxes Act applies 
only to taxes of the nature of Excise or Customs, and cannot 
therefore apply to Income-tax, No tax can therefore be recover- 
ed until and unless the Finance Act has been passed. In the 
United Kingdom the law is different. 

N,B, ^References to Sections aboA^e are to the Ineotne-tax Act. 


THE 

GOYERNMENT TRADING TAXATION ACT, 1926. 

ACT m OF 1926 
TO 

DeterMine the Uabilihj of certain Oovernments to taxation in 
British India in respect of trading operations. 

Whereas it is, expedient to determine the liability to taxa- 
tion for the time being in force in British India of the Govern- 
ment of any part of His Majesty’s Dominions, exclusive of Bri- 
tish India, in respect of any trade or business carried on by or 
on behalf of such Government ; It is hereby enacted as follows ; — 

Short tWe and com- 1- (1) This Act may be Called The 

mencetnent. GOVERNMENT TRADING TAXATION AcT, 1926. 

(2) It shall come into force on such date * as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. (1) Where a trade or business of any kind is carried 

Liability of certain Oil by or Oil behalf of the Government of any 
Governments to taxation jjjg ;^iajestv’s Dominions, exclusive 

operations. 01 Bi’itisli India, that Groveniment snail, m 

respect of the trade or business and of all operations connected 
theremth, all property occupied in British India and all goods 
owned in British India for the purposes thereof, and all income 
arising in connection therewith, be liable — 

(a) to taxation under the Indian Income-tax Act, 1922, in 
the same manner and to the same extent as in the like case a 
company would be liable; 

(h) to all other taxation for the time being in force in 
British India in the same manner as in the like ease any other 
person would be liable. 

(2) For the purposes of the levy and collection of income- 
tax under the Indian Income-tax Act, 1922, in accordance with 
the provisions of sub-section (1), any Government to Avhich that 
sub-section applies shall be deemed to be a company Avithin the 
meaning of that Act, and the provisions of that Act shall apply 
accordingly. 

(3) In this section the expression “ His Majesty's Domi- 
nions ” includes any territory which is under His Majesty’s pro- 

^ The Act eaine into force with effect from the 1st ApriL 1936, 
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teetion or in respect of which a naandate is being exercised by 
the Government of any part of His Majesty’s Dominions. 

History— 

This Act is the outcome of a resolution of the Imperial 
Economac Conference in 1923 at which the Dominions of the 
British Empire decided to waive inter se their immunity from 
taxation under the laws of other dominions. This question of im- 
munity is a much discussed one under international law, and the 
present Act places the position beyond doubt so fai' as Do- 
minions of the British Empire are concerned. 

Foreign countries— 

This Act does not apply to countries outeide the British 
Empire. The liability of such countries to British Indian tax 
and that of British India to tax in such countries depends on 
international law. 

His Majesty’s Dominions — 

This is a special definition and cannot be extended to other 
purposes. 

Income from trading — 

This Act applies only to profits from trading. Income 
from securities is taxed at source, and is exempt to the extent 
allowed under section 60 — see Notifications under section 60. 

Trade or business — 

As to what constitutes trade or business — see notes under 
section 2 (4) of the Income-tax Act. 

And of all operations connected therewith — 

This expression corresponds in a measure to the words ‘bu- 
siness connection’ used in section 42 (1) of the Income-tax Act. 
The idea is to widen the connotation of the words ‘trade and 
business.’ 

Property occupied in British India — 

This applies only to property used for trade or business 
or operations connected therewith. This Act does not deter- 
mine the liability of property occupied otherwise than for pur- 
poses of trade. 

Under section 2 (2) it will be necessary for the Income- 
tax Officer to serve a notice on some person connected with the 
dominion or state .and treat him as ‘principal officer’. 
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ACTS BEFORE 1886. 

The first general income-tax was levied in 1860. Prior to tMs date 
there iiad been various local taxes on trade, etc., wMcb were really the 
survival of native regimes. 

The Income-Tax Act of 1860 (Act XXXII of 1860 amended by 
XXXIX of same year by XXI of 1861, by IX and XVI of 1862, by 
XXVII of 1863) remained in force till 1865. 

The law of 1860 was modelled very closely on the English Income-Tax 
Law. In fact the schedules and various other provisions were verbatim 
reproductions of the sections in the English Acts. 

Application. — To all incomes and profits arising from property, pro- 
fessions, trades and ofi&ces not being less than Es. 200 per annum, the non- 
taxable limit was raised to Es. 500 by Act XVI of 1862. 

Rate of Assessment.— 2 per cent, on incomes, etc., between Rs. 200 and 
500 per annum; 4 per cent, on incomes, etc., above Es. 500; 1 per cent, of 
the latter rate was intended to provide for Public Works charges. The 
rate was reduced to 3 per cent, by Act XXVII of 1863, 

Exemptions. — (1) Military and Police officers whose pay was less than 
that of a Captain of Infantry (Rs. 415 a month). 

(2) Naval and Indian Marine officers whose pay did not exceed 
that of a Naval Lieutenant (Rs. 175 a month). 

(3) Cultivators of land, the rent value of which was less than 
Rs. 600 per annum. 

(4) Religious and charitable institutions (this last at the discretion 
jf the Local Governments subject to the approval of the Governor-General 
'n Council) . 

2. A license tax on trades, etc., carried on by men who did not fall 
within the scope of the Income-Tax Act or whose profits were less than 
Rs. 200 per annum was imposed by Act XVIII of 1861. Traders of this 
description were divided into three classeKS at the discretion of the assessing 
officers, which paid at the rate of Rs. 3, 2 and 1 per annum respectively. 

This Act was repealed by Act II of 1862, the. year in which the 
minimum taxable income under the Income-Tax Act was raised to Rs. 500. 

,3. -License Tax Act of 1867 (XXI- .of -.1867), so called- because all 
persons taxable thereunder had ' to '’take out -a license on which the taxaiita 

A';;, ' ’ 
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prescribed by the Act was charged. But Government servants were not 
required to take out a license, and the tax was deducted from their salaries 
before disbursement. Remained in force only till 1868. 

Application.— To all persons exercising a profession or trade and 
whose income or profit was'not less than Rs. 200 a year. 

Rate of Assessment.— The principle of a percentage rate was given up, 
all ordinary assessees were divided into six classes according to amount of 
income or profit, and each , class paid a fixed rate co mm encing at Rs. 4 per 
annum on incomes between Rs. 200 and 500, and ending at Rs. 500 on 
incomes above Rs. 25,000 per annum. (This was at the rate of 2 per cent, 
on the minimum income in each class). Higher assessments than this 
were imposed only on certain large Companies which paid at Rs. 1,000 and 
2,000 according to the amount of paid-up capital. 

Exemptions.— (1) Military ofBeers not in civil employ whose pay did 
not exceed Rs. 6,000 per annum. The Police Department was not civil 
employ for this purpose. 

(2) Police officers drawing less than the pay of a Captain of 

Infantry (Rs. 415 a month) . ■ 

(3) All Government officers whose annual income was less than 
Rs. 1,000. 

(4) Cultivators in respect of the produce of their lands unless they 
sold the same in a shop. 

(5) At the discretion of the Governor-General in Council, all persons 
assessed to any municipal or local tax — such as the Pandhari tax in the 
Central Provinces, on the exercise of any trade or profession to the extent 
they had paid under such tax. 

4. The Certificate Act of 1868 (XI of 1868). — This was on much the 
same lines as the license tax of 1867 which it superseded (the authorisation 
for carrying on a taxable trade or profession was now called “ a certi- 
ficate ”) as regards the general non-official taxpayer, though the classes 
and fees of assessment were somewhat altered and the limit of non-taxable 
income raised; but as regards Government and Companies’ servants and 
(optionally) for Companies’ profits, it introduced the important modifica- 
tion of a rateable tax on incomes. 

Application. — ^To ail incomes and profits derived from trades and pro 
fessions not less in amount than Rs. 500 per armnin 

Rate of A^essment.— Servants of Govermnent and Companies paid at 
1 per cent, on incomes. Companies themselves had the option of paying 
1 per cent, on dividend or a fixed sum of Rs. 500 for each place of business. 
Other assessees were divided into 10 classes, each of which paid at a fixed 
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rate from Rs. 8 on an annual income of less than Es. 1,000 to Es. 6,400 on 
one of 4 lakhs and upwards (1 3[5 per cent, on the minimum income of 

each class). 

Exemptions.— (1) Military and Police officers as in the 1867 Act, 
except that the Police officers^ non-taxable income was now raised to the 
same level as the military men’s, viz., Rs. 500 a month. 

(2) All servants and clerks on pay of less than Rs. 1,000 per annum. 
(The 1867 Act had given this concession only to Government servants) . 

(3) Cultivators as in the 1867 Act. 

5. The Income-Tax Act of 1869 (IX of 1869, amended by XXIll 
of same year). 

Application.— To all incomes and profits not being less than Rs. 500 
per annum. 

Original Rate of Assessment. — On Companies’ profits and on salaries 
drawn from Government, Local Boards, Companies and any other public 
bodies, 1 per cent. 

Other persons were divided into classes according to their income or 
profit and taxed at fixed rates varying from Rs. 6 on an income between 
Rs, 500 and Rs. 750 to Rs. 1,140 on an income between Rs. 1,10,000, with 
Rs. 100 extra for every additional Rs. 10,000 (a little over 1 per cent, on 
the minimum income of each class). 

By the amending Act (XXIII of 1869) these rates were raised m 
follows : — 

On Companies to per cent. 

On Government servants, etc., to 2^ per cent. 

On other persons to 150 per cent, of the rates previously scheduled. 

Exemptions. — (1) Military officers as under the previous Act, but the 
exemption in. favour of Police officers disappeared. 

(2) Property solely applied to religious and charitable pm-poses. 

(3) The exemptions previously allowed to cultivators and to clerks 
and servants on less than Rs. 1,000 per annum have now disappeared. 

6. Income-Tax Act of 1870 <XVI of 1870). 

Application. — ^As before, to all incomes and profits not being less than 
Rs. 500 per annum. 

Rate of Assessment. — All incomes and profits other than those under 
Rs. 2,000 per annum and not derived from service under Government, or 
Local Board, or Company or other public body were now taxed rateably 
at "6 pies" in the rupee 'per r-cent,);:; ^ excepted incomes under 
3^: 3,000 were arranged into four -nkto paying fixed rates md varying 
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from Es. 19^ on incomes between Es. 500 and 750 to Es. 54 on those bet- 
ween Es. 1,500 and Es. 2,000 (about per cent, on the minimum income 
in each class). 

Exemptions , — As in the 1869 Act. 

7. Income-Tax Act of 1871 (XII of 1871) . — This followed the Aci 
of 1870 with the following alterations: — 

(1) The limit of non-taxable income was raised to Es. 750 per 
;annum., 

(2) The rate of assessment was reduced to 2 pies per rupee (a little 
over 1 per cent.) and this was a universal rate, that is the fixed rate for 
incomes under Es. 2,000 under the previous Act were done away with, 

8. Income-Tax Act of 1872 ( VIII of 1872) ,— This followed the Act of 
1871 with the exception that the limit of non-taxable income was raised 
to Es. 1,000 per annum. The Act lapsed on 31st March, 1873. 

9. We next come to the License Tax Acts of 1877-1880. 

(1) Act VIII of 1877 (India) applied only to the North-Western 
Provinces and taxed ail trades and commercial dealings other than those 
which were (a) purely agricultural, or (b) produced a net annual profil 
of less than Es. 200. Exemption (a) was with reference to the fact that 
in 1877-78 additional cesses were imposed on land throughout Northern 
India to meet the famine assurance gi’ant. 

Persons taxable were assessed without any reference to income, but 
simply with reference to the nature of their occupation according to a 
Schedule under which they paid fixed fees of Es. 2, Es. 8 or Es. 16 per 
annum as the case might be. 

(2) Act II of 1878 (India) applied to the North-Western Provinces 
and the Punjab. Like the Act of 1877 it taxed all trades and dealings 
other than those which were purely agricultural and exempted a man other- 
wise taxable if his annual income or profit was below a certain amount. 
Section 26 of the Act left this amount to be fixed by the Local Government 
with the sanction of the Government of India, and the non-taxable limit 
adopted was Es. 200 a year for the North-Western Provinces and Es. 100 
for the Punjab. 

As compared with the Act of 1877, this not only raised fees other 
than the lowest very largely, but provided grades taxed at different rates 
within each class. The class of an assessee was determined by his voca- 
tion, Ms grade within it by the Collector. The grading was evidently to 
be made on a rough estimate of assumed earnings, and no one was to be 
charged in excess of 2 per cent, thereof. This accounts for the provision 
of the Schedule that a man who would naturally fall under Class I or II 
might be reduced to a lower class by reason of insufficient earnings. 
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Thus, while the Act of 1877 taxed employment without reference to 
profits, except in so far as the low scale of these might justify total exemp- 
tion, the Act of 1878 began by taxing employment, but varied the assess- 
ment with reference to profits also. 

(3) Bengal Act I of 1878 was similar in its application to the North- 
trn India Act as applied to the Punjab, while there were two schedules of 
taxation —one for Calcutta and one for the rest of the Province. 

For Calcutta the Northern India system of taxing by occupation was 
applied, but without the refinement of grades within the trade classes ex- 
(5ept in Classes I and VI. But here also a man could be put below his 
proper class if it could be shown that he would otherwise pay more than 
2 per cent, on his earnings. 

For the districts the principle of taxation by occupation was main- 
tained only as regards certain lucrative trades entered in Class I of the 
Schedule. Other persons were classed at the Collector’s discretion which 
was no doubt exercised with reference to assumed profits. 

(4) Bombay Act III of 1878 extended to all trades and dealings 
other than those which were purely agricultural. Assessees were divided 
into 15 classes which paid fees varying from Rs. 2 to 200 per annum. 
Classification was made by the Collector with reference to assumed pro- 
fits, but no one could be taxed at a higher rate than 2 per cent, thereon. 
This involved exemption of incomes less than Rs. 100 per annum. 

(5) Madras Act III of 1878 went on the same lines as the Bombay 
Act, but with the following differences : — 

(1) The exemption limit was Rs. 200 per annum. 

(2) The fees were higher, assessees being arranged in 12 classes 
which paid fees according to profits at rates varying from Rs. 4 on an in- 
come of between Rs. 200 and 500 to Rs. 800 on an income of Rs, 40,000 
and upwards. The rates fixed came to 2 per cent, on the lowest income 
in each class. 

(6) By Act III of 1880 (Madras) the Madras classes were changed 
to 8, varying from incomes between Rs, 500 and Rs, 1,250, which paid 
Rs. 10, to those of Rs. 25,000 and upwards which paid Rs. 500. 

10, Other amending Acts of 1880 (VI of 1880) India; (II of 
1880), Bengal— These raised the limit of non-taxable income to Rs. 500 a 
year throughout India and altered previous Schedules in certain details, 

11. The License Tax Acts thus amended remained in force till 1886. 


APPENDIX II. 


COMPARATIVE TABLE OF INCOME-TAX ACTS XI OF 1922, Vll OF 
1918 AND H OF 1886 AND SUPER-TAX ACT XIX OF 1920. 


Income-tax 

Act, 

1922. 


Income-tax 

Act, 


Income-tax 

Act, 

1886. 


, t 
2 
2 
2 
2 
2 
2 
2 
2 
,2, 

2 

2 Cio) 

2 (ii) 

2 C12) 
2 (14) 

2 (is) 


(1) 

(2) 

(3) 

( 4 ) 

( 4 -A) 

(s) 

( 6 ) 

(7) 

( 8 ) 

(9) 


3 

4 
4 
4 


x) 

(2) 

(3) G-) 

(n) to (v) 

(vO 


(vi/) 

(vju) 


6 

7 

7 

8 

si: 

10 


(1) 
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APPENDIX III. 

Act No. II OP 1886. 

[29th January f 1B86.] 

An Act for imposing a tax on income derived from sources other 

than agriculture, 

WHEEEAS it is expedient to impose a tax on income derived from 


sources other than agriculture; it is hereby enacted as follows:- 


CHAPTER I. 

Preliminary. 

1. (1) This Act extends to the whole of British India, and applies also, 

within the dominions of Princes and States in India in 
Extent and commen- alliance with Her Majesty, to British subjects in those 
dominions who are in the service of the Government of 
India or of a local authority established in the exercise of the powers of the 
Governor-General in Council in that behalf ; and 

(2) It shall come into force on the first day of April, 1886. 

(3) [Bep. hy the Repealing Act, 1891 {XII of 1891) .] 

2. On and from the day on which this Act comes into force the enact- 

ments specified in the first schedule to this Act shall be 
repealed, except as to fees payable and other sums due 
under those enactments and the mode of recovering 
the same. 

3. In this Act, unless there is something repug- 
Definitxons, Subject or context, — 

(1) '' local authority means any municipal committee, district 

board, body of port commissioners or other authority legally entitled to or 
entrusted by the Government with, the control or management of any muni- 
cipal or local fund : ^ 

(2) company means an association carrying on business in 
British India, whose stock or funds is or are divided into shares and trans- 
ferable, whether the company is incorporated or not, and whether its prin- 
cipal place of business is situate in British India or not : 

(3) ‘'prescribed’^ means .prescribed by the Governor-General in 
Council by notification in the- Gazette 'of'India, or by the Governor-General 
in Council or a Local Government by rules made under this Act : 


Definitions, 
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(4) “ salary ” includes allowances, fees, commissions, perquisites or 
profits received, in lieu of or in addition to a fixed salary, in respect of an 
office or employment of profit; but, subject to any rules wMcli may be pres- 
cribed in this behalf, it does not include travelling, tentage, horse or sump- 
tuary allowance, or any other allowance granted to meet specific expendi- 
ture: 

(5) “ income ” means income and profits accruing and arising or 
received in British India, and includes, in the ease of a British subject with- 
in the dominions of a Prince or State in India in alliance with Her Majesty, 
any salary, annuity, pension or gratuity payable to that subject by the 
Government or by a local authority established in the exercise of the powers 
of the Governor-General in Council in that behalf: 

(6) “ Magistrate ” means a Presidency Magistrate or a Magistrate 
of the first or second class : 

(7) “ person ” includes a firm and a Hindu undivided family : 

(8) “ defaulter ” includes a company or firm making default under 
this Act: 

(9) “ Collector ” means the chief officer in charge of the revenue- 
administration of a district, and, in a presidency-town, any officer whom 
the Local Government, by notification in the official Gazette, may, by name 
or by virtue of his office, appoint to be a Collector for the purposes of this 
Act ; in the ease of a company or firm, it means the Collector, as here de- 
fined, of the district or presidency-town in which its principal place of 
business in British India is stituate; and, in the case of any other person 
chargeable under this Act, it means the Collector, defined as aforesaid, of 
the district or presidency-town in which the person has his residence: 

(10) “ principal officer,” used with reference to a local authority or a 
company or any other public body or association not being a local authority 
or company, means — 

(a) the secretary, treasurer, manager or agent of the authority, 
company, body or association; or 

(h) any person connected with the . authority, company, body or 
association upon whom the Collector has caused a notice to be served of his 
intention of treating him as the principal officer thereof; and 

(11) “ Part ” means a Part of the second schedule to this Act. . 

CHAPTER n. 

Liabilitt to Tax. 

4, Subject to the exceptions mentioned in the next following section. 
Incomes liable to the there shall be paid, in the year beginning with the first 
****.■: ' , of April; 1916,* and in each subsequent year, to 

(Amenament) . Aet XY of 1916). • / ' 
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the credit of the Government of India, or as the Governor-Creneral in 
Council directs, in respect of the sources of income specified in the first 
column of the second schedule to this Act, a tax at the rate specified in that 
behalf in the second column of that schedule. 


Exceptions. 


5. (1) Nothing in section 4 shall render liabl-e to 
the tax — 


(cf/) any rent or reyenne derived from land which is used for agri- 
enltnral purposes and is either assessed to land-revenue or subject to a local 
rate assessed and collected by officials of the Government, as such; or 

(h) any income derived from — 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of rent-in-kind of 
any process ordinarily employed by a cultivator or receiver of rent-in-kind 
to I’ender the produce raised or received by him fit to be taken to market, 
or 

(iii) the sale by a cultivator or receiver of rent-ih-kind of the pro- 
duce raised or received by him, when he does not keep a shop or stall for the 
sale of such produce ; or 

(c) any building owned and occupied by the receiver of the rent or 
revenue of any such land as is referred to in clause (a), or by the culti- 
vator, or the receiver of rent-in-kind, of any land with respect to which or 
the produce whereof any operation mentioned in clause (h) is carried on: 

Provided that the building is on or in the immediate vicinity of the 
land, and is a building which the receiver of the rent or revenue, or the 
cultivator or the receiver of the rent-in-kind, by reason of his connection 
with the land, requires as a dwelling-house, or as a. store-house, factory or 
other out-building; or 

(d) any profits of a shipping company incorporated or registered 
out of British India and having its principal place of business out of India 
and its ships ordinarily engaged in sea-going traffic out of Indian waters; or 

(e) any income derived from property solely employed for reli- 
gious or public charitable purposes; or 

(/) any income which a person enjoys as a member of a company 
or of a firm, or of a Hindu undivided family when the company or the firm 
or the family is liable to the tax ; or 

(g) subject to any conditions and restrictions which may be pre- 
scribed in this behalf, such portion, not exceeding one-sixth, of the income 
' in respect whereof a person' would, but for this exception be chargeable 
■' under 'this Act, as is, dediicted:frbm^ the salary. of the person under the 
authority or with the permission of the Government for the purpose of 
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seeming a deferred annuity to Mm or a provision to Ms wife or cMldren 
after Ms death or is paid by the person to an insurance company in respect 
of an insurance or deferred annuity on Ms own life or on the life of Ms 
wife;., or ... 

(h) any interest on stock-notes ; or 

(^) the salary of any officer, warrant-officer, non-eommissioned offi- 
cer or private of Her Majesty’s Forces or of Her Majesty’s Indian For- 
ces who is not in an employment which, according to the ordinary prac- 
tice, is held indifferently by military persons and civilians, and whose sala- 
ry does not exceed five hundred rupees per mensem ; or 

(j) any* [company or] person whose income from all sources is 
less than t [one thousand] rupees per annum. 

(2) An officer or servant is not exempt from taxation under this 
Act by reason only of the income of his employer being exempt therefrom, 
under this section. 

6. The ‘ Governor-General in Council may, by notification in the 

Gazette of India, exempt from liability to the tax the 

income of any class or tribe, 
or of any persons residing in any specified area, and 
may, by a like notification, revoke the exemption. 

CHAPTER III. 

Assessment and Collection. 

A. — Salaries and Pensions. 

7. In the case of a person receiving any salary, annuity, pension or 

gratuity from the Government, any sum payable to 
Mode of payment in Mm by the Government in respect of the salary, 
annuity, pension or gratuity shall be reduced by the 
amount of the tax to which he is liable under Part I 

in respect thereof, 

8. (1) In the case of a person receiving any salary, annuity, pension 

or gratuity from a local authority, the tax to which 
Mode of payment in he is liable under Part I shall, at the time of the pay- 

pensioners^^™/'^^ iocai the salary, annuity, pension or 

authorities. gratuity, be deducted therefrom by the officer whose 

duty it is to make the payment, and be paid by that 

. These words were inserted by B. 3 of the Indian. Tneome-tax (Ainendment) Act 
(V of 1016). ^ ^ ^ ^ 

f These words were substituted for five hundred by the Indian Income-tax 
r Amendment) Act (XI of 1003) S. g (1) Gen. Act, Yol. Y. 
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officer witMn the prescribed time to the credit of the Goyernment of India 
or as the Governor-General in Council directs. 

(2) If that officer does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect of the 
tax. 


(3) If, when any payment is made, the tax is from any cause not 
deducted, it may, and on the requisition of the Collector shall, be deduct- 
ed when any salary, annuity, pension or gratuity is subsequently paid to 
the person liable to the tax. 

(4) The power to deduct under this section shall be without preju- 
dice to any other mode of recovery. 


9. (1) The tax to which a person receiving any salary, annuity, pen- 
sion or gratuity from a company, or from any other 


Mode of payment in 
case of servants and 
pensioners of companies 
and private employers. 


public body or association not being a local authority 
or company, or from a private employer, is liable um 
der Part I shall be payable by him at the time when 


any portion of the salary, annuity, pension or gratuity 


is paid to him. 


(2) The Collector may, subject to such conditions as may be pre- 
scribed, enter into an arrangement with any company, or any such body 
or association as aforesaid, or any private employer, with respect to the 
recovery on behalf of the Government by the company, body, association 
or employer of the tax to which any person receiving any salary, annuity, 
pension or gratuity from the company, body, association or employer is 
liable under Part I. 


10. The principal officer of every local authority, and of every com- 
pany, and of every other public body or association 
Annual return by not being a local authority or company, shall prepare^ 

principal officer of com- before the fifteenth day of April in each 

pany or association. ’ * ^ 

year, deliver or cause to be delivered to the Collector, 
iu the prescribed form, a return in writing, showing— 


(a) the name of every person who is receiving at the date of the 
return any salary, annuity or pension, or has received during the year en- 
ding on that date any gratuity, from the authority, comjjany, body or asso- 
ciation, as tbe case may be and the address of every such person so far as 
it is known; and 

(&) the amount of the salai^, annuity, pension or gratuity so re- 
ceived by each such person,, and. the .time at which the same becomes 
payable or, in the case of a gratuity, was paid. 
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B— Profits of GoMpaaies. 

11. The principal officer in British India of every company shall 

prepare, and, on or before the fifteenth day of April 
nefprofite in each year, deliver or cause to be delivered to the 

Collector, a statement in writing signed by him of 
the net profits made in British India by the company during the year end- 
ing on the day on which the company’s accounts have been last made up, 
or, if the company ’s accounts have not been made up wdthin the year ending 
on the thirty-first day of March, in the year immediately preceding that 
for which the assessment is to be made, then of the net profits so made dur- 
ing the year ending on the said thirty-first day of March. 

12. (1) If the Collector has reason to believe that a statement deli- 

vered under section 11 is incorrect or incomplete, he 

Power to require offi.' may cause to be Served on the principal officer of the 

prSuce company a notice requiring him, on or before a date to 

be therein mentioned, either to attend at the Collector ’.s 
office and produce, or to cause to be there produced for the inspection of 
the Collector, such of the accounts of the company as refer to the year to 
which the statement relates and as are in his possession or power. 

(2) On the day specified in the notice, or as soon afterwards as may 
be, the Collector shall, by an order in writing, determine the amount at 
which the company shall be assessed under Part II, and the time when the 
amount shall be paid, and, subject to the provisions of this Act, that 
amount shall be payable accordingly. 

0. — ^Interest on Securities. 

13. (1) The tax payable under Part III in respect of the interest on 

any of the securities mentioned in that Part shall, at 
Mode of payment of the time when and place where any of the interest is 
rules? paid, be deducted therefrom by the person empower- 

ed to pay the interest, and be paid by that person with- 
in the prescribed time to the credit of the Government of India or as the 
Governor-General in Council directs. 

(2) If that person does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect of 
the tax. 

D. — Other Sources of Income. 

Ordinary Mode of Assessment and Collection. 

Collector to deter- 14, The Collector shall, from time to time, deter- 
mine persons charge- . , 

able. mine what persons are chargeahle under Part IV, and 

: ; • the amount at which every person so chargeable shall 
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^[14-A. (1) In the case of any person whose income is, in the Col- 
lector’s opinion, not less than one thousand rupees, 
Notices to persons Collector may cause a notice to be served upon him 

with incomes of not less requiring him to furnish within such period as may be 
than one thousand , • xi, x- x V rT 

rupees. specined m the notice a return in the prescribed form 

setting forth (along with such other particulars as 

may be provided for in the notice) the income accruing to such person 

during the year ending on the day on which his accounts have been last 

made up or, if his accounts have not been made up within the year ending 

on the 31st day of March in the year immediately preceding that for which 

the assessment is to be made, then the income accruing to him during the 

year ending on the said 31st day of March. 

(2) A person making a return required by sub-section (1) shall 
add at the foot thereof a declaration that the income shown in the return is 
truly estimated on each of the sources therein mentioned, that it has actu- 
ally accrued within the period therein stated, and that the person making 
the return has no other source of income.] 

15. (1) The assessment shall be made upon the income accruing to 
^ the person during the year ending on the day on which 

Mode of making as- accounts have been last made up, or, if his accounts 
have not been made up within the year ending on 
the thirty-first day of March in the year immediately preceding that for 
which the assessment is to be made, then upon the income accruing to 
him during the year ending on the said thirty-first day of March. 

(2) In the case of a person for the first time becoming chargeable 
under Part IV within the year for which the assessment is to be made, or 
within the year next before that year, the assessment shall be made accord- 
ing to an average of his income for such period as the Collector, having in:‘- 
gard to the circumstances, directs. 

16, (1) The Collector shall in each year prepare a 
, . V. j list of the persons chargeable under Part IV whose 

two thousand rupees, annual income does not, in his opinion, amount to two 
thousand rupees. 

(2) The list shall be in the prescribed language or languages, and 
shall state in respect of every such person the following particulars, 
namely : — 

(a) his name, and the source or sources of the income in respect of 
which he is chargeable ; 

(h) the year or portion of the. year for which the tax is to be paid ; 

* Inserted by the Indian Income-tax (Amendment) Act (YTI of 1917). 
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(c) the place or places, district or districts, where the income , 

accrues; ' . J 

(d) the amount to be paid; and ^ 

(e) the place ■where, and the person to whom, the amount is to be 

paid; 

(3) The list shall be filed in the oifice of the Collector, with a 
notification prefixed thereto requiring every person mentioned in the list 
to pay, within sixty days from a date specified in the notification, the 
amount vstated in the list as payable by him, or to apply to the Collector, 
within thirty days from that date, to have the assessment reduced or can- 
celled. 

(4) The list so filed shall be open to inspection at all reasonable 
times without any payment. 

(5) The list, or such part or parts thereof as the. Collector thinks 
fit, with the notification prefixed thereto, shall be further published in such 
manner as the Local Government may consider to be best adapted for giv- 
ing information to all persons concerned. 

(6) The list to be prepared in each year may be the list of the pre- 
vious year with such amendments as the Collector finds to be necessary. 

17. In the case of a person chargeable under Part IV whose annual 
income is, in the Collector’s opinion, two thousand 
Notices to persons rupees or Upwards, the Collector shall cause a notice 
rhSisa^d°”upeef Ind served on him stating the particulars (a) to (e) 
ap wards. hoth inclusive, mentioned in section 16 , sub-section 

(2) , and requiring him to pay, within sixty days from 
a date specified in the notice, the amount stated therein as payable by him, % 
or to apply to the Collector, within thirty days from that date to have the 
assessment reduced or cancelled. 


* [18. The Colieetor may include in a list under section 16 any per- 
son who is liable to be served with a notice under see- 
diiiary pTOc°edure^'^^ instead of or in addition to serving him with 

such a notice, and may serve a notice under section 17 
on any person liable to be included in a list under section 16 instead of or in 
addition to including him in such a list.] 

19. Every amount specified as payable in a list or notice prepared or 
served under section 16 or section 17 shall be paid 
pay^nt. within the time, at the place, and to the person, men- 

: . : , ,, , tioned in the list or notice. 


* Amended by the Indian Ineome-tax (Amendment) Aet (VII of 1917 ). 
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Trustees, Agents, Managers, and Incapacitated Persons. 

20 . A person being the trustee, guardian, curator or committee of 

any infant, married woman subject to the law of Eng- 
Tiustses, guard! a n s land, lunatic or idiot, and having the control of the 
P’-operty of the infant, married woman, lunatic or 
be charged. idiot, whether the infant, married woman, lunatic or 

idiot resides in British India or not, shall, if the infant, 
married woman, lunatic or idiot is chargeable under Part IV, be charge- 
able under that Part in like manner and to the same amount as the infant 
would be chargeable if he were of full age, or the married woman if she 
were sole, or the lunatic or idiot if he were capable of acting for himself. 

21. Any person not resident in British India, whether a subject of 

Her Majesty or not, being in receipt, through an agent, 
Non residents to be of any income chargeable under Part IV, shall be 
theif^aguus.”^”^^^ chargeable under that Part in the name of the agent 
in the like manner and to the like amount as he would 
be chargeable if he were resident in British India and in direct receipt of 
that income. 

22. Receivers or managers appointed by any Court in India, the 

Courts of Wards, the Admin istrators-General of Ben- 

ReceiveiS, managers, Madras and Bombay, and the Official Trustees shall 

Courts of Wards, Ad- chargeable under Part IV in respect of all income 

ministrators*Gen e r a 1 ^ , _ . , , . „ , . , 

and Official Trustees, omcially m their possession or under their control 

which is liable to assessment under that Part. 


23. When a trustee, guardian, curator, committee or agent is, as such, 

assessed under Part IV, or when a receiver or mana- 
clm^ge^d trustee?, gor appointed as aforesaid, a Court of Wards, an Ad- 
fctc. ministrator-General or an Official Trustee is assessed 

under that Part in respect of income officially received, 

the person or Court so assessed may, from time to time, out of the 
money coming to his or its possession as trustee, guardian, curator, com- 
mittee or agent, or as receiver, manager, Court of Wards, Administrator- 
General or Official Trustee, retain so much as is sufficient to pay the amount 
of the assessment. 

Occupying Owners. 

24. (1) Where a building is occupied by its owner, it shall be deemed 

a source of income within the meaning of this Act, and, 
Provision for tax on liable to be assessed under this Act, shall be assessed 
occupying owners. five-sixths of the gross annual rent at which it may 

reasonably be expected to let, and, in the case of a dwelling-house, may be 
expected to let unfurnished. 

I— C , ^ ■■ 
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(2) “Owner,” as used in this section with reference to a building, 
means the person who would be entitled to receive the rent of the building 

if the building were let to a tenant. 

CHAPTER IV. 

Revision OF Assessment. 

25. (1) Any person objecting to the amount at which he is assessed, 

or denying his liability to be assessed, under Part IV 

Petition to Collector may, ufiUss he has knowingly and wilfully failed to 

against ^assesi-ment requirements of any notice served 

under part IV, ■*,. , . 11 j 

Upon him under secHon 14-A^ apply by petition to the 
Collector to have the assessment reduced or cancelled. 

(2) The petition shall ordinarily be presented within the period 
specified in the notification prefixed to the list filed under section 16, or 
in the notice served under section 17, as the case may be. But the Collector 
may receive a petition after the expiration of that period if he is satisfied 
that the objector had sufficient cause for not presentiifg it within that 
period. 

(3) The petition shall, as nearly as circumstances admit, be in the 
form contained in the third schedule to this Act, and the statements con- 
tained in the petition shall be verified by the petitioner or some other 
competent person in the manner required by law for the verification of 
plaints. 

26. The Collector shall fix a day and place for the hearing. of -the 

petition, and on the day and at the place so fixed, or 
Hearing of pe’ition. place, if any, to which he has 

adjourned the hearing, shall hear the petition and pass such order thereon 
as he thinks fit. 

27. Subject to the control of the Local Government, the Commissioner 

of the Division, on the petition of any person deeming 
^ Petition to Commis himself aggrieved by an order under section 12, sub- 
sioner foi revision section (2), or Section 26 shall, if the amount of the 

assessment to which the petition relates is two hundred and fifty lupees, 
or upwards, and may in his discretion if the amount of the assessment is 
less than two hundred and fifty rupees, call for the record of the case, and 
pass such order thereon as he thinks fit. 

28. The Collector or Commissioner may, for the purpose of enabling 

him to determine how the petitioner or the company 
Me which he represents should be assessed, summon and 

enforce the attendance of witnesses and compel them 
to give evidence, and compel the production of documents, by the same 
means and, as far as possible, in the same manner, as is provided in the 
ease of a Civil Court by the Code of Civil Procedure 


(1) Inserted by the Income-tax (Amendment) Act (VII of 1917). 

(2) See now the Code of Civil Procedure, 1908 (Act V of 1908), Genl. Acts, 

Vol. Vf ' , , 
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Provided that the Collector or Commissioner shall not call for any 
^ evidence except at the instance of the petitioner or in order to ascertain 
I the correctness of facts alleged by him. 

CHAPTER V. 

Recovery of Arrears of Tax. 

29. The tax chargeable under this Act shall be payable at the time 

appointed in that behalf in or under this Act, or, if a 
Tax when payable, appointed, then on the first day of June 

in each year. 

30. (1) In any case of default under this Act the Collector, in his 

discretion, may recover a sum not exceeding double 
Mode and time of the amount of the tax either as if it were an arrear 
recovery. land-revenue or by any process enforceable for the 

recovery of an arrear of any municipal tax or local rate imposed under 
any enactment for the time being in force in any part of the territories 
administered by the Local Government to which he is subordinate, or may 
pass an order that a sum not exceeding double that amount shall be recover- 
ed from the defaulter: 

Provided that, where a person has presented a petition under sec- 
tion 25, such sum shall not be recoverable from him unless, within thirty 
days from the passing of the order on the petition, lie fails to pay the 
amount, if any, required by that order, 

(2) The Local Government may direct by what authority any powers 
or duties incident under any such enactment as aforesaid to the enforcement 
of any process for the recovery of a municipal tax or local rate shall be 
exercised or performed when that process is employed under sub-section (1) 
for the recovery of the tax chargeable under this Act. 

(3) An oi'der passed by the Collector under sub-section (1) shall 
have the force of a decree of a Civil Court in a suit in which the Govern- 
ment is the plaintiff and the defaulter is the defendant; and the order may 
be enforced in manner provided by the Code of Civil Procedure^ for the 
enforcement of decrees forimoney; and the procedure under the said Code 
in respect of the following matters, namely — 

(a) sales in execution of decrees, 

(b) arrest in execution of decrees for money, 

(c) execution of decrees by imprisonment, ' 

(d) claims to attached property, and 

^ of decrees out of the jurisdiction of the Courts by 

which they were passed, 

shall apply to every execution issued for levying the sum mentioned in the 
order; save that all the powers and duties conferred and imposed by the 
said Code upon the Court shall be exercised and discharged by the Collector 

(1) See now the Code of Civil Procedure, 19(B (Act V of 1908), Genl. Acts, 
Vol VI. 
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by whom the order has been made or to whom a copy thereof has been sent 
for execution according to the provisions of the said Code, sections 223 and J 
224. 

(4) The Local Government may direct, with respect to any specified 
area, that the tax chargeable under this Act shall be recovered therein with, 
and as an addition to, any municipal tax or local rate by the same person 
and in the same manner as the municipal tax or local rate is recovered. 

(;5) No proceedings for the recovery of any sum payable under this ■ 
Act shall be commenced after the expiration of three months from the last 
day of the year in respect of which the sum is payable. i 


Supplemental Provisions. 

m , , , , 

Composition. 

31. (1) If a company or person desires to compound for the tax assess- 
able under Part II or Part IV/ as the case may be, the 
Agreements for com- Collector may, subject to such rules as may be prescribed 
in this behalf, agree with the company person for a 
composition for the tax on such terms and for such period as he thinks fit 
(2) The agreement shall provide for the payment in each year of 
the period comprised in the agreement of the amount of the composition; 
and that amotunt shall be recoverable in the same manner and by the same 
means as any other assessment made under Part II or Part IV, as the case 
may be. 

^[(3) Any agreement made in accordance 'with the provisions of this 
section shall be determined, as regards any tax not already due thereunder, 
by any change, subsequent to the making of such agreement, in the rates 
at which the tax is assessable under Part II or Part IV, as the case may be, 
with effect from the date on which such change comes into force.] 

Receipts. 

32. When, any money is paid under this Act to the 
Receipts and their Collector or is recovered thereunder by him, he shall 
give a receipt for the same, specifying — ^ 

(a) the date of the payment oi recovery of the money; 

{h) the amount paid or recovered ; 

(c) the person who was liable to the tax, and the source or sources 
of income in respect of which the tax. was payable ; 

{d) the year or part of the year for which the tax was payable ; 

{e) the place or places, district or districts, where the income 
accrues; and, 

. . (/) such other particulars, if any, as may be prescribed. 

(1) This sub-section was added by S. 4 of the Indian Income-tax (Amendment) 
Act, 1916 (V of 1916)., , ^ 
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33. If a company or person assessed under Part II or Part IV ceases 
to carry on the trade or business in respect whereof 
Ameridmeivt of assess- -(-Jig assessment was made, or if any such person dies 
or becomes insolvent before the end of the'year for 
which the assessment was made, or if any such company or person is, from 
any other specific cause, deprived of or loses the income on which the 
assessment was made, then the company or person or its or his representative 
in interest may apply to the Collector^ ^ and the Collector, on 

proof to his satisfaction of any such cause as aforesaid, shall amend the 
assessment as the case may require, and refund such sum, if any, as has 
been overpaid. 

Penalties. 


Failure to make pay- rr i- -i 

ments or deliver returns dft. (1) If a person fails 
of statements. 

(a) to deduct and pay any tax as requii'ed by section 8, sub-section 
(1), or section 13, sub-section (1), or 

(b) to deliver or cause to be delivered to the Collector in due time 
the return or statement mentioned in section 10 or section 11, or 

(c) to produce, or cause to be produced, on or before the date men- 
tioned in a notice under section 12, such accounts as are referred to in the 
notice, 

^[(rf) to furnish within the specified period a return required of him 
under section 14-A], 

he shall, on conviction before a Magistrate, be punishable with fine which 
may extend to ten rupees for every day during which the default continues, 
(2) The Commissioner of the Division may remit wholly on in part 
any fine imposed under this section. 

35. If a person makes a statement in a declaration [required under 
section lA-A, sub-section (2)]® which is false, and 
False statement m which he either knows or believes to be false or does 
declaration. believe to be true, he shall be deemed to have 

committed the offence described in section 177 of the Indian Penal Code.^ 

36 . A person shall not be proceeded against for axi 
Prosecution to be at offence Under section 34 or section 35, except at the 

instance of Collector, instance of the Collector. 

37 . Any proceeding under section 12 or Chapter IV 

Section 193 and 228 of this Act shall be deemed to be a ''judicial proceeding'' 

of Penal Code to apply within the meaning of sections 193 and 228 of the 
to proceedings. 


(1) The words “during or within three months after the end of the year” were 
repealed by S. 5 of the Indian Income-tax (Amendment) Act, 1916 (V of 1916). 

(2) Inserted by the Indian Income-tax (Amendment) Act, 1917 (VJI of 1917). 

(3) Amended by the Indian Income-tax (Amendment) Act, 1917 (VII of 1917). 

(4) See now the revised edition of the Code as modified up to 1st June, 1910. 
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Power to make rules, 

38. (1) The Govemor-General in Council may make rules consistent 

with this Act for ascertaining and determining mcon.’e 

Power to make rules, assessment, for preventing the disclosure of 

particulars contained in documents delivered or produced with respect to 
assessments under Part IV [for prescribing the procedure to be followed 
on applications for refund of the tax chargeable under this Act] ^ and 
generally for carrying out the purposes of this Act, and may delegate to a 
Local Government the power to make such rules so far as regards the 
territories subject to that Government m 

(2) In making a rule for preventing the disclosure of any particulars 
referred to in sub-section (1), the Governor-General in Council may direct 
that a public servant committing a breach of the rule shall be deemed to 
have committed an offence under section 166 of the Indian Penal Code.^ 

(3) But a person committing any such offence shall not be liable to 
be prosecuted therefor without the previous sanction of the Local Govern- 
ment 

(4) Rules made under this section shall be published in the official 
Gazette. 

Miscellaneous, 

Bar of suits in Civil Court to Set aside 

Court. or modify any assessment made under this Act. 

^f39-A. No claim for refund of tax under this Act shall be allowed, 

Limitation of claims it is made within one year from the end of the 

for refund. year to which the claim relates.] 

40. All or any of the powers and duties conferred and imposed by this 
, Act on a Collector or on a Commissioner of Division 
Collector and Commis* be exercised and performed by such other officer or 
^loner. person as 'the Local Government appoints in this behalf. 

41. An officer or person exercising all or any of 

Obligation to furnish the powers of a Collector under this Act may, b}'' notice 
information respecting j-equire anv person to furnish a list, in the prescribed 
torm, containing, to the best of his belief, — 

(a) the name of every inmate or lodger resident in any house used 
by him as a dwelling house or let by him in lodgings; 

(b) the name of every other person receiving salary or emoluments' 
amounting to [eighty-three rupees, five annas and four ples]^ per mensem, 

(1) These words were inserted, by S. 6 of the Indian Income-tax (Amendment) 
Act, 1916 (V of 1916), 

- ,(2) See now the revised edition of the Code as modified up to 1st June 1910. 

(3) This section was inserted by S. 7 of the Indian Income-tax (Amendment) 

Act, 1916 (V of 1916). A 

(4) These words were substituted for '*forty-one rupees, ten annas and eight 
pies’^ and “five hundred'' respectively by the Indian Income-tax (Amendment) Act, 
1903 (XI of 1903), S. 2 (2), Genl Acts, Vol. V. 
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or [one thousand]^ rupees per annum, or upwards, employed in his service 
whether resident in any such house as aforesaid or not ; and 


(r) the place of residence of such of those persons as are not resident 
in any such house, and of any inmate or lodger in any such house who has 
a place of residence elsewhere at which he is liable under this Act to be 
assessed and who desires to be assessed at that place. 

42. An officer or person exercising all or any of the powers aforesaid 

may, by notice, require any person whom he has reason 
Trustees and agents to believe to be a trustee, guardian, curator^ committee 
to fnrmsh information agent to deliver or cause to be delivered a statement 
principals. of the names ot the persons for or ot whom he is 

trustee, guardian, curator, committee or agent. 

43. An officer or person exercising all or any of the said powers may, 

by notice, require a trustee, guardian, curator, committee 

or agent, or a receiver or manager appointed by any 
nish information as to ^ ^ • t j- . r 'nTr i a j • • . . 

income. Court m India, or Court of Wards, Administrator- 

General or Official Trustee, to furnish such returns of income liable to 

assessment under Part IV as may be prescribed. 

44 . An officer or person exercising all or any of the said powers may, 

at the instance of any person respecting whose assess- 
Obligation to furnish ^leiit or the amount thereof any doubt exists, require 
other information. any person to furnisli such information as he deems to 
be necessary for the purpose of ascertaining facts relevant to the assessment 
or its -amount. ... 

45 . A person required to furnish any information under section 41, 

section 42, section 43 or section 44 shall be legally 
Sections 176 and 177 bound to fumisli the same in such manner and within 
to feqTismons such time as may be specified in the requisition for the 

formation. information. 


46 . (1) A iiotice under this Act may be served on the person therein 
named either bv a prepaid letter addressed to the person 
Service of notices. registered under Part 11 of the Indian Post Office 

Act, 1866,* or by the delivery or tender to him of a copy of the notice. 

(2) If a notice is sei-ved by registered letter, it shall be presumed to 
have been served at the time when the letter would be delivered in the 
ordinary course of post, and proof that the letter was properly addressed . 
and put into the post shall be sufficient to raise the presumption that the 
notice was duly served at that time. 

(3) If the notice is to be served otherwise than by registered 
letter, the service shall, whenever it may be practicable, be on the person 

(1) These words were substituted for "forty-one rupees, ten annas and eight 
pies” and “five hundred” respectively by the Indian Income-tax (Amendment) Act, 
1903 (XI of 1903), S. 2 (2), Genh Acts, VoL V. . 

(2) See now the Indian Post Office Act, 1898 (VI of 1898) , General Acts, Vol. V. 
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named in the notice, or, in the case of a firm, on some member thereof, or, 
in the case of a Hindu undivided family, on the manager of the joint 
estate of the family. 

(4) But when the person, member or manager cannot be found, 
the service may be made on any adult male member of his family residing 
with him; and, if no such adult male member can be found, the serving 
officer shall fix the copy of the notice on the outer door of the house in 
which the person, firm or family therein named ordinarily resides or 
carries on business. 

47. (1) When a company or firm has several places of business in 

territories subject to different Local Governments, the 
oin'li'^ll^orrasfntss Governor-General in Council may declare which of 
or residence. those places shall, for the purposes of this Act, be 

deemed to be the principal place of business. 

(2) When a company or firm has several places of business in the 
territories .subject to a single Local Government, that Government may 
declare which of them shall, for the purposes of this Act, be deemed to 
be the principal place of business. 

(3) When a person has several places of residence in territories 
subject to different Local Governments, the Governor-General in Council 
may declare \vhich of those places shall, for the purposes of this Act, he 
deemed to he his residence. 

(4) When a person has several places of residence in the territories 
subject to a single Local Government, that Government may declare which 
of those places shall, for the purposes of this Act, be deemed to be his 
residence, 

(5) The powers given by this section may be delegated to, and 
exercised by, such officers as the Governor-General in Council or the Local 
Government, as the case may be, appoints in this^ behalf. 

48. Where a person is in respect of any period liable to the^tax under 

this Act, he shall not, in respect of that period, be 
Saving in favtiiir of <issessed ^ to the capitation-tax, or the land- 

payers of capitation- rate ill lieu thereof, levied in British. Burma^ under the 
Burma Land and Revenue Act, 1867.^ 

49. Every person deducting, retaining or paying any tax in pursuance 

. of this Act or of any arrangement under section 9, sub- 

« y* section (2), in respect of income belonging to another 

person, is hereby indemnified for the deduction, retention or payment 
thereof. 


(1) The words ''to the pandhari-tax levied in the Central Provinces under Act 
XIV of 1867 ori’ were repealed by Act VI of 1902. 

(2) This reference to British Burma should now be read as referring to Lower 
Burma,— jfe the Burma Laws Act, (XIII of 1898), S.,7, Burma 

(3) ^’Bunna CodL ' ■ , 
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50. All powers conferred by, or conferrable under, 

Powers exercisable this Act tnay be exercised from time to time as occasion 

f om time to time. requires. 

1[50-A. The Local Government may, by notification in the local official 
Gazette, delegate all or any of the powers conferred on 
Delegation of cem^ ^ SO (2), (4), 

powers of Local Gov o8 (3) and 40 to the Chief Revenue authority, by which 
^ expression is meant the Board of Revenue or the 
Financial Commissioner in those provinces where these authorities exist and 
in any other case such authority as the Local Government may declare to be 
the Chief Revenue authority.] 


THE FIRST SCHEDULE. 

Enactments repealed. 


(See Section 2.) 


Acts Of the Governor-General in ( ouncil. 


Number and year. 


Short title. 


Extent of repeal. 


Act No. II of 1878 


Act No. Cl of 18S0 


. . The Northern India License Act, So much as has not been 
1S78. repealed. 

.. The Indian license Acts Ainendnient 'i’he whole. 

Act, 1880. 


ACTS OF THE Governor of Fort St. George in Council. 


Number and year. 


Short title. 


Extent of repeal, 


Act No. Ill of 1878 
Act No. Ill of 1880 


.. The Madras i icense Act, 1878 So much as has not been 

repealed. 

. . An Act to amend Madras Act 111 The whole, 
of 1878, as amended by Act VI 
of 1880. 


ACT OF THE GOVERNOR OF BOMBAY IN COUNCIL. 


Number and 5 ear. 


Short title. 


Extent of repeal. 


Act No. Ill of 1878 .. The Bombay License Act, 1878. .. So much as has not been 

repealed. 


(1) This section was added by S. 2 and Ft. I of schedule to the Decentralization 

Act. 1914 (IV of 1914). . y ' . /-.v:; , , ' , 

(2) Repealed by the Indian Income-tax (Amendment) Act. 1917 (VII of 1917), 
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Acr OF THE I.IEUTEN ant-governor OF BENGAL IN COUNCIL. 


Number and year. 

f 

j Short title. 

Extent of repeal. 

Act No. II of i88o .. 

The Bengal License Act, iSSo 

•• 

The whole. 


THE SECOND SCHEDULE.^ 
Sourcb:s of Income and Rates of Tax 
{See Section 4.) 

(See Appendix IX for rates, etc.) 


THE THIRD SCHEDULE. 
Form of Petition. 

{See Section 25.) 

To THE Collector of 

The day of 188 

The petition of A, B, of 

Sheweth as follows— 


1. —Under Act No. 11 of 1886, your petitioner has been assessed in the 

sum of nupees for the year commencing the 

first day of April, 188 . 

2. — ^Your petitoner’s income and profits accruing and arising from [here 

specify petitimer's trade or other source or sources of income or profits 
and the place or places at which such income or profits accrue or arise] 
for the year ending the day of last were rupees 

[as will appear from th^ documents of which a list is presented 



herewith^]. 

3. — Such income and profits actually accrued and arose during a period 

of months and days [here state the exact 

number of months and days in which the income and profits accrued and 

4. — During the said year your petitioner hadmo other income or profits. 
Your petitioner therefore prays that he may be assessed accordingly [or 

that he may be declared not to be chargeable under the said Act]. 

(Signed) A.B. 

Fo^rm of Verification. 

L A.B., the petitioner named in the above petition, do declare that what 
is stated therein is true to the best of my information and belief : 

, ■ (Signed);^. 

^ =: — — ! — 

schedule was substituted by S. B of the Indian Incowie 

M " L y..,,; 

are to he inserted’ if ■ to 

list, i! 1 ^' tto iMihes, 
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ACT No. VII OF 1918. ^ ^ ^ ^ ^ • 

Statement of Objects and Reasons. 

The present Bill, which practically recaste the whole of the Indian 
Income-tax Act, 1886 (II of 1886), has a three- fold purpose. In the first 
place, it remedies certain inequalities in the assessment of individaal tax- 
payers under the existing law, which have become especially apparent 
since a graduated scale of the tax was introduced by Act V of 1916. Second- 
ly, it defines more precisely than the existing Act the methods whereby income 
and profits of various descriptions are to be calculated for income-tax 
purposes, .so removing a defect which has led to some lack of uniformity 
in the assessing standards of different provinces. And, lastly, it effects a 
number of improvements in the machinery of assessment which experience 
has shown to be essential for the efficient and equitable working of the tax. 

2. The recent introduction of graduated rates of income-tax makes 
it necessary to abandon the system of assessing the tax separately on the 
different so‘urces of income falling under the four parts of the second 
schedule to Act 11' of 1886, since with this system an assessee deriving his 
income from more than one source may be called on to pay appreciably 
less than a person of equal taxable capacity who possesses one source :of 
income alone. One of the main objects of the present Bill is accordingly 
to bring together all sources of an assessee’s income for the purpose of 
determining the rate at which he shall be assessed on each part of it. This 
object is effected by clause 14 and schedule I of the present Bill, which 
provide that rate at which the tax shall be assessed on all income which 
under the provisions of the Act is chargeable to the tax (called taxable 
income) shall be determined by the total income, enjoyed by the assessee, 
to which the Act applies. 

3. A distinction is drawn by the provisions in chapter I and schedule 

I of the Bill between ''total income'' which determines the rate at which 
the tax is levied, and "taxable income" which determines the amount on 
which the tax is levied. The Tate at which the> tax is levied on jan assessee 
will be determined by his total income accruing, arising or received in 
British India (or deemed to do so under the Bill) after omitting therefrom 
the receipts specified in clause 3(2) and deducting the allowances mentioned 
in clauses 8, 9 (2), 10 (2), and 11 (2) of the Bill; and also omitting 
under clause 4 of the Bill, the expenses incurred in earning agricultural 
income, including anyfland revenue payment, and the first thousand rupees 
of net agricultural income, in calculating on which the tax is 

levied these reductions will also 'be' made but an assessee will further be 
entitled to subtract from the* residual 'amount— ^ . 
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^ which fulfils the conditions of clause 6 (1) (i) of 

the Bill 


(ii) Any sums which he has spent on the purchase of an annuity 
or for similar insurance purposes, provided they fulfil the conditions laid 
down in clauses 6(1) (ii) and 12 (2) of the Bill. 

. (Hi) Under the provisov to clause 7 of the Bill, any interest which he 
has received from a security of the Government of India issued or dec- 
lared to be income-tax free. 

(iv) Under clause 12 (1) of the Bill any interest which he has 
received as a member of a company, or of a firm of undivided Hindu 
family, where the tax has been paid, or is payable, by the company, firm, 
or family. ' 

(z/) Agricultural income. 

4, Of these items of abatement only that relating to agricultural 
income calls for any special comment. 

As has already been explained in paragraph 1 above, the Bill is a Bill 
to itnprove the machinery of assessment, and to remove existing inequalities 
in the burdens which the tax lays on individual assessees except in so far 
as improved methods of assessment will result in a higher revenue, the Bill 
is not designed, either by altering the rates of the tax or otherwise, to raise 
money, and for this reason it retains the existing exemption from the tax 
of agricultural incomes. But with the present system of income-tax 
graduation, under w^hicE an assessee’s rate of assessment increases in 
accordance with his means, it is obviously equitable that in assessing the 
rate on which a person should pay on his non-fagricultural income his 
income from agriculture shauld be taken into account : other- 
wise, a wealthy landlord possessed also of some non-agrioultural income 
might pay on the latter at rates intended only for the poor. Accordingly, 
the Bill provides or the inclusion of net agricultux'al income in ''total 
income”: but as a concession, more particularly to persons of small means, 
clause 4 lays down that the first thousand rupees of net agricultural income 
shall not be taken into account in determining either the rate of the tax 
or the amount on w^hich it will be levied. 


5, The income determining the assessment, both as regards the rate 
and amount of the tax, will, under clause 14 of the Bill read with the 
definition of "year of assessment” in clause 2, be that actually accruing 
in the twelve months preceding the financial year for which the assessment 
is made, or at the assessee's option, any period of twelve months for which 
his accounts have been made up ending within the year preceding that finan- 
cial year. Under the existing Act the tax chargeable on account of 
"salaries” and "interest on securities” is deducted at the tim^.iif-fayinent 
Of "i&e. salary or interest by the officer responsible for 
tod ^ftiis'procedune will be^ linder 

:datise'''t5"Of'tiie Bill be tmated mt^ « 
of the 



APPENDIX IV; 

^ny deduction has been effected at a rate which is not that applicable to the 
assessee s total income, an adjustment will be made at that assessment. In 
addition, the existing procedure for obtaining refunds of inGome-tax deduc- 
ted from intei'est on securities is retained by clause 36 of the Bill. 

6. Under the existing Act it is not incumbent on a Collector to 
obtain fiom any assessee a return of his income, and where the income i*^ 
estimated at less than two thousand rupees, the assessee is not ordinarily 
served with a personal notice of assessment. The result is that many 
persons have no opportunity of representing the amount of their incomes 
before an ex-parte assessn^ent has been made on them, and they have* to 
seek recourse to a petition to the Collector, if they consider their assessment 
inequitable. Now that the rates of taxation have been enhanced, it is 
desirable, in the interests both of assessees and of Government, that 
Collectors should obtain returns of income in all cases before they make 
an assessment, and should also, if they^ doubt the correctness of any return, 
call such evidence as may be necessaiy to test it before coming to their 
decision. Clause 17 of the Bill accordingly provides for ■the service by 
the Collector of a notice on every person whom he proposes to assess to 
income-tax, requiring him to furnish a return of his income; and clause 18 
enables the Collector to call upon an assessee to produce evidence of the 
correctness of his return. In addition, clause 18 empowers the Collector 
to utilise any evidence bearing on the assessment which he may obtain of 
his own motion,! while under clauses 26 and 27 he can enforce the attendance 
of any person, including the assessee, for this pui‘pose and compel the 
production of the information that he requires. Clause 21 requires 
personal notices of assessment to be sent to all assessees. 

7. Assessments conducted in this manner should be made with much 
greater certitude than hitherto and it becomes unnecessary to retain the 
procedure, whereby a person objecting to his assessment by the Collector 
petitions the Collector against it : all evidence now produced before the 
Collector in objection proceedings will, under the provisions of the Bill, 
be available to him at the earlier stage when the assessment is being framed. 
A petition against an assessment finally made by the Collector will, therefore, 
under clause 22 of the Bill, lie only to the Commissioner, but such petitions 
will, subject to the conditions of that clause, be allowed universally and 
will not, as at present, be confined (subject to the Commissioners discre- 
tion) to cases in which the tax assessed is Rs. 250 or upwards, 

8. Section 31 of the existing Act, providing that an assessee may 
compound for the tax over a series of years has been omitted. Compositions 
already made will not be affected and Collectors will be empowered, either 
by rule or executive order, to make similar arrangements in future subject 
to such conditions as it may be thought fit to lay down. 

a ' Section 33 of the existing Act, providing in certain circumstances 
for amendment 'Of be^n., omitted.. This section is no 

■tonger required, now that the ^tax is:based on income actually accruing. . 
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m contains a number of other alterations in and additions 

to the present law : these are, where comment appears to be necessary, 
discussed in the Notes on Clauses, appended to this Statement. 


„ Simla, 

The 26th October, 1927. 


W. S. MEYER. 


Notes on Clauses. 

[Where sections are fnentioned, the reference is to the Indian Income-tax 

Act {II of 1886).] 

Clause Z (2) (i).— Section 5 (1) {e) of the Act 'has been expanded 
to make it clear that income derived from property employed for .religious 
or public charitable purposes is only exempt from income-tax to the extent 
to which it is applied to those purposes, and also to make it clear that 
voluntary dedications are not exempt. 

Clause 3 (2) (ii), (in) and These exemptions ai‘e already in 

force either by rule or practice. 

Clause Z (2) (vi ). — Under this sub-clause, following the English 
practice, the recipient of a voluntary contribution or gift will not be liable 
to income-tax on it, while the donor will Anot be permitted to claim an 
allowance on its account in calculating his total or taxable income. 

Clause 6 (1).— The term ‘"salaries” is, for the purposes of the Bill, 
confined by this clause to salaries, annuities, etc., from which income-tax 
is deducted at the source. Salaries, etc., paid by private 'employers, who 
have not made arrangements with the Income-tax Collector for deducting the 
tax at the time of payment, will therefore, be assessed under clause 11 as 
“income derived from other sources.'^ 

Clause 8. — Section 24 of the Act is expanded so as to apply to all 
house property, whether occupied by the owner or not, and the allowances 
which can be claimed are specifically stated, as in the past there has been 
some diversity of practice in the matter. It will be observed that no allow- 
ance can be claimed on account ,bf municipal taxes. 

Clause 9 (2). — The allowances which can be claimed in computing 
profits are specifically stated to prevent the diversity of practice which has 
occurred in [the past. 

Clause 29.— This clause has been adopted from the English law and 
provides for the separate taxation of the independent income of married 

women. 

Clause 32.— Much difficulty has been experienced in the past in 
adequately assessing the Indian profits of foreign non-resident companies 
or firms trading in India either through branches, or through subsidiary 
companies or firms, or through •agenciesv’" Sub-clause (2)', of this clause, 
which foiows the lines of' the -English law, m., section 31 (3) of the 
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Finance (No. 2) Act of 1915 is designed to meet the cases of these non- 
resident companies or firms, and it is proposed, when the Bill becomes law, 
to issue a rule under clause 43 (2) (d), which will enable them to be taxed 
on a percentage of their turnover, or on some proportion of their total 
profits taken to represent the Indian profits, if their actual Indian profits 
cannot be ascertained in any other way. 

Clause 52 . — This clause has been adopted with necessary modifica- 
tions from sections 57 to 59 of the Indian Stamp Act (II of 1899). 

Report OF THE Select Committee. 

2 . We have amended the extent clause of the Bill by the addition of 
the words “including the Santhal Parganas” as the Government of Bihar 
and Orissa desire that the Act should apply in that district proprio vigare. 
We consider that, if necessary, the case of British Baluchistan can be dealt 
with most suitably by a notification under the Scheduled Districts Act. 

3. The definition of “company” in clause 2 of the Bill has been 
criticized on the ground that as drawn it includes firms, which is not the 
intention of the Bill. We have expanded the definition to include all 
comlpanies constituted in the dominions of the Crown, and have confined 
the latter part of the definition to such foreign associations as the Governor- 
General in Council may desire to treat as companies for the purposes of 
this Bill. Our object is to enable associations such as the French Societes 
Anonyimes which, though not corporate bodies, have many characteristics 
in common with the companies recognized by our law, to be treated, if 
the Governor-General in Council thinks fit, as companies for the purposes 
of this Bill. On the other hand, the definition as altered now excludes 
an ordinary firm. 

4 . We have been urged by our colleague Mr. Sarma to restrict the 
definition of “Magistrates,” and, in deference to his wishes, have confined 
the exercise of jurisdiction by second class Magistrates under the Bill to 
those Magistrates of that class who may be specially empowered in this 
behalf by the Local Government. 

5. In order to dissipate misapprehensions which have been felt in 
certain quarters, we have changed the title of the definition which appears 
in the Bill referred to us as “year of .assessment” to “previous year.” 
But the definition with the exception of one slight verbal amendment is 
the same as before. In order to shorten the wording of the Bill, we have 
aniplified the definition of “Collector”, and we have added to this clause 
a definition of “total income” which will obviate theinecessity of a certain 
amount of repetition. 

6. We have made several amendments in/sub-clause (2) of clause 3. 
’'^In the first place, we think that income derived from property which is 

held on a purely religious or charitable trust should be entirely exempt 
from taxation under the Act, and that' file Collector in such a case should 
k not be bound to satisfy himself that it is so applied. In the case of mixed 
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trusts, we /think that he may properly be required to inquire as to the 
application of the income and make his assessment accordingly. Secondly, 
we think that voluntary contributions to religious or charitable institutions 
for religious or charitable purposes should be exempt. We have amended 
sub-clause (2) (i) accordingly. We have added to the exemiptions men- 
tioned in sub-clause (2) (Hi) of the Bill referred to us any capital sums 
received as the accumulated balance at the credit of a subscriber to a 
Provident Fund to which the Provident Funds Act, d897, applies. We 
think such a payment is much on the same footing as the payment of an 
insurance policy. For drafting purposes, we have transposed (in) and 
(iv) of this sub-clause. Finally, we have confined the exemption of 
casual grains to those which do not arise from business .or from the 
exercise of a profession, occupation or vocation or as a gratuity to an 
employee for services rendered. This will avoid the possibility of am- 
!>iguity in connection with the use of the word ‘gratuity' in clause 6 (1). 

7. Our colleagues Mr. Sita Nath Ray, Sir G. M. Chitnaviz and 
Sardar Sundar Singh Majithia object to the principle of clause 4 by which 
agricultural income is taken into consideration for the purpose of deter- 
mining rate on other chargeable income. They have recorded their views 
in a separate minute, but as far as the rest of the Committee is concerned, 
we are clearly of opinion that such an arrangement is a necessity if 
graduated income-tax is to be collected on an equitable basis. It seems 
to us quite unjustifiable that a person whose net agricultural income is 10 
lakhs, and whose income from business is Rs. 1,000 should pay on the 
Rs. 1,000 at the rate of 4 pies, while a trader whose sole income is 
Rs. 25,000 from trade will pay on that income at the one anna rate. We 
have, however, decided to recommend that income-tax should not be levied 
unless the taxable income of an assessee by itself amounts, to Rs. 1,000 or 
over, and have provided for this by a small amendment in clause 4(1) and 
by an alteration in Schedule I to the Bill. We have also provided that, in 
determining the basis on which net agricultural income shall be arrived at, 
the basis provided by the law of the province for the purposes of a cess 
on land shall, where such a provision exists, be followed, the matter ;m 
cases where no such provision exists being left to be dealt with by rules. 

8. It has been urged that income-tax should not be levied on sub- 
scriptions by employees to Provident Funds, and that a fresh clause dealing 
with this matter should be added to the provisions of clause 6 (1) of the 
Bill, but we consider that this is a matter that "should be dealt with under 
clause 12 (2) where we have made an amendment covering the case of 
such Provident Funds as are duly constituted under or recognized by the 
law. We have amended the provisions of clause 6 (2) so as to bring all 
servants of the Crown, whether British subjects or not, within the purview 
of this clause, as it seems to us unnecessary to give to persons who are not 
British subjects specially favourable treatment which is not accorded to 
British subjects^* 
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9. We have accepted the view that the allowance for vacant liotise- 
property should be left to the unfettered discretion of the Collector, and 
have amended clause 8 accordingly. The inclusion of local rates and 
municipal taxes among the permissible allowances has also been much 
pressed Upon us, and, recognising that they form a legitimate business 
expense, we have permitted an allowance for them in clause 9 (2) {vni). 
We are unable, however, to agree that these rates and taxes should be 
deducted from the income from house-property, since in that case they 
partake of the nature of personal expenses of the jowner. 

10. We have considered at great length the provisions of clause 9 
which is a very important clause. We have accepted the view that provi- 
sion should be made for depreciation of the furniture, etc., in the case of 
hotels and similar property, and this We have effected by separating in the 
Bill plant from machinery. The wmi*d ''plant'' has a wide meaning and 
if so separated will cover all reasonable cases (of this kind. 

It has been suggested that, in the interests of uniformity, the percent- 
age for depreciation under clause 9 (2) (vi) should be fixed by the 
Governor-General in Council. We do not think that this is feasible for 
practical reasons but, in order to ensure unifoi*mity where ju^t^crmity 
is either possible or desirable, we have required such percentages to be 
fixed ^'subject to 'the approval of the Governor-General in Council." 

The Bill referred to us limited the depreciation allowance claimable 
in a subsequent year where in a previous year the full allowance had not 
beem claimed to twice the maximum annual allowance. We have omitted 
this limitation and amended clause 9 (2) (vi), proviso (b) accordingly. 

We have inserted a new provision to meet the question of obsolescence. 
This will be found in clause 9 (2) (vii), and will enable an allowance to 
be claimed in the circumstances stated therein in respect of machiner}^ or 
plant sold or discarded as obsolete. 

11. In clause 10 of the Bill we have added the word "vocation" after 
the word "profession"! where it occurs in this section in order to make the 
class of income covered by this clause more extensive. 

12. To meet representations made on behalf of the commercial com- 
munity, we have abandoned the system previously embodied in the bill, 
and have provided that thejlax shall be levied in each year in respect of 
the taxable income of that year, the assessment being made in the first 
place on the basis of the previous year's income, while there will be a 
subsequent adjustment under the new clause 19 ofi the Bill, when the actual 
income of the year becomes known. At this subsequent adjustment all 
questions of over or under payment on account of income under the heads 
"salaries" and interest on "securities," due to the deduction of income-tax 
from these sources of income at the time of payment when the rate of 
the tax applicable cannot !be known, will be settled if they have not been 
settled previously. We have re-cast clause 14 accordingly and inserted a 
new clause 19 to provide for the system we propose should ^‘be adopted. 
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In view of the representations which have been placed before us, 
we have come to the conclusion that partners in a firm where there is a 
definite partnership deed specifying the shares of the partners should be 
placed in the same position in regard to refunds as shareholders fjn a 
company, consequently the income-tax on such firms must be levied in 
the first instance ^t the maximum rate. We have amended the proviso 
to clause 14 with this object 

IS. We have amended clause 16 so as to require the annual return 
referred to in that clause to be made within 15 days from the 31st March 
in each year, ^and to require the information to be brought up to the 31st 
of March., 

14. We have extended the date prescribed by clause 17 (1) by which 
companies mjust submit returns /from the 15th of May to the ISth of 
June. We have added a proviso giving the Collector power to extend this 
date for special cause in order to meet the case of companies which have 
to transmit their accounts to England, as we are informed that it is 
difficult, if not impossible, for these companies to make their returns by 
a date which is s^uitable in the case of companies which have not to go 
through this process. 

15. We find that two grounds of objection have been taken to the provi- 
sions of clause 17 which (inakes a return by the assessee compulsory in 
all cases. On the one hand, it is urged that on administrative grounds 
the service ^of the notice which this procedure necessitates will involve 
a great burden in the case of smaU\ incomes which will not be compensated 
for by any additional advantage to the revenue. Sir John Campbell in 
this connection drew our attention to the fact that in the United Provinces 
there are 42,CXX) assessees to income-tax, of whom 26,000 are persons with 
incomes below Rs. 2,000. On the other hand, it is argued taht the prepara- 
tion of a return l)y the poorer assessees who are often illitei*ate will be a 
serious harassment which they would gladly avoid. We have devised a sum- 
mary procedure in their case which can be resorted to as an optional pro- 
cedure which, we hope, will meet both of /these objections. The provisions we 
suggest in this connection appear as Chapter III of the Bill annexed to 
the Report. 

16. In order to avoid breaking into the continuity of the ordinary 
assessment procedure, we have incorporated clause 19 of the Bill referred 
to us in clause 18 where it fits in very suitably, and have amplified that 
clause by a further new sub-clause necessitated by the principal of re- 
adjustment. 

17. As we have previouslyi explained new clause 19 provides for the 
adjustment procedure on the actual income received. We have added 
two provisos to this clause, the first of which makes it clear that the 
adjustment procedure provided by the clause does not relate back to 
transactions* prior to the commencement of the Act, while the second 
provides a procedure for the immediate:' adjustment of income-taX' in: any 
year in the circumstances mientioned in that proviso.. ' 
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m We have slightly amended clause 20 of the Bill referred to us, 
which now appears as clause 25, and we have added a new clause 26 
providing for a refund by the Collector when a mistake has been made 
in the demand. 

19. We have substituted the Xhief Revenue-authority" for the 
Commissioner as the authority to exercise the power of 'revision conferred 

by clause 23 as we think it only reasonable that this power should be 
exercised by the highest Revenue-authority who is under clause 51 the 
authority empowered to state a case to the High Court. 

20. We have provided that when a penal assessment is imposed 
under clause 24 no prosecution shall be instituted on the same facts, 

it is not desirable that there should be room for a possible conflict between 
the revenue and judicial authorities for which this provision as it stands 
gives opportunity, and moreover it is not unreasonable that a double 
punishment should be provided against. No doubt in more serious cases 
a prosecution would be launched, but the Revenue-authorities should in 
our opinion be put to their election. 

21. Objection has been taken to the power given by clause 27 (2) 
of the Bill referred to us on the ground that the duty which might be 
imposed thereunder would be burdensome to the company with no corres- 
ponding advantage to the administration. We think that there is undoubted 
force in this contention, and that all reasonable requirements will be met 
by providing that the share register of the company shall be open to the 
inspection of the Income-tax authorities, and we have provided this p'Aver 
in the new clause 29. 

20. We have re-drawn existing clause 26 so as to provide definite 
power for the issue of commissions, and have taken the opportunity of 
incorporating in our new clause (see clause 27 of the Bill annexed to this 
Report) the provisions of clause 42 of the Bill referred to us, as we 
think that they find a very suitable place in this clause, 

23. The application of the English rule embodied in clause 29 of 
the Bill referred to us regarding married women has excited the opposition 
of our Indian colleagues, and Colonel Apiin has pointed out to us that it 
is not suitable to Burmese conditions. We do not think that there is any 
justification in maintaining it as a special rule in the case of married women 
subject to English law, and we have, in these circumstances, deleted the 
clause. The result will be that married women will be separately assessable 
in respect of their own incomes, 

24. We have added a proviso to clause 33 (now clause 34) requiring 

the Collector to give an opportanity to any person to be heard before such 
person can be treated as an agent under the provisions of that clause. 

25. We have altered the, proviS) tp clause 34 (now clause 35) to 
allow the question whether an appellant is to be treated as in default or 
not to be determined l^y the discretion of the Collector. 
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26. We have added a saving to clause 35 (5) [now clause 36 (S)] 
of the Bill which is necessitated by the terms of clause 32 (1) (now 
clause 33), and we have amended the wording of the latter part of this 
clause. 

27. We have amended clause 36 (now clause 37) to give effect to the 
decision that partners in firms constituted under registered deeds of part- 
nership specifying the individual shares of the partners should be entitled 
to the same refunds as are admissible to shareholders in companies. 

28. We think it will be convenient if all the penalty sections of the 
Bill are bi'ought into Chapter VII, and we have accordingly deleted clause 
28 of the Bill and incorporated the necessary penalties for offences under 
clauses 29 and 30 of our amended Bill in clause 39. We have omitted 
the second sub-section of this clause, as we do not think a Revenue 
authority should have the power to remit a fine imposed by a Criminal 
Court. 

29. In the rule-making power, clause 43, we have inserted a definite 
power to make rules as to composition of assessment, and to meet the 
views of some of our body, we have required rules for the determination 
of net agricultural income to be made after previous publication. 

30. Who have amplified the languagefof the power of exemption con- 
ferred on the Governor-General in Council by clause 44. 

31. The Local Government inform us that clause 48 of the Bill is no 
longer necessary as other powers exist under the local revenue law of 
providing for the matter. In these Iciroumstances, it is clearly out of place 
in an Imperial Act, and we have deleted it accordingly. 

32. We have discussed at considerable length the provisions of clause 
52, now clause 51. There is a considerable body of feeling that an assessee 
should have a right to have a. reference made to a High Court on a point of 
law as long as it is left to the Chief Revenue-authority to prevent unneces- 
sai-y or frivolous points being taken, and we have amended the clause to 
provide for this. 

On the other hand, we can see no reason why such references should 
not be disposed of by the highest civil Court of appeal of the province, and 
we have accordingly amended sub-clause (1) and allowed the definition of 
“High Court” provided by the General Clauses Act (X of 1897) to operate. 
Again, we think if unnecessary to make it 'a statutory requirement that such 
references should be heard in all cases by a bench of three judges as we 
think that this is a toatter pre-eminently to be left to the discretion of the 
eminent judicial authority concerned especially in view of the dislocation of 
ordinary ljusiness which such a provision must often cause. We have, 
therefore, omitted sub-clause (2) of this clause. We think that in a case 
when an assessee insists on a reference under this clause the Court should 
have power to order costs in its discrefion, and we have so (provided 
accordingly. ■ 
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33. We considered it outside the scope of our functions to examine 
suggestions as to the amendment of the graduated rates imposed by 
Schedule I, such as were submitted, for example, by the Bengal Chamber 
of Commerce. We hold that, fif it should hereafter be considered desirable 
to amend the existing rates, this should be a matter to be taken up on a 
budgetary programme, and that such amendment would be out of place in 
connection with the present Bill which is primarily one for the improvement 
of the methods and machinery of collection and not for increase or decrease 
of taxation. 

Note of Dissent. 

We sign this report subject to the provision that we take strong 
exception to the latter part of section 4 (1) of the Bill which, we think, is 
an indirect attempt to tax agriculural incomes.' 

G. M, Chitnavis. 

SiTA Nath Roy. 

Sunder Singh Majithia. 

Note of Dissent. 

Clauses 2 to 14. — The provisions of the Act in assessing a Hindu 
undivided family will tend to a disruption of the joint family system and 
are unfair to the members of such families. The graduated system which 
has become a normal feature of income-tax administration in India makes a 
great difference. To take an /illustration : A Hindu undivided family 
consisting of 4 brothers with an income of Rs. 32,000 has to pay at the 
higher rate of 1 anna, or a taxfof Rs. 2,000, whereas, if divided, the four 
brothers would pay only Rs. 1,000. So would the members of a Muham- 
madan family living together. In the case of poorer families it makes a 
still greater difference, 'for whereas a similar family with an income of 
fe. 3,200 pays a tax at 5 pies in the rupee, if divided, it would escape 
taxation altogether. Delicate inquiries, as to how for the acquistions of 
the several members are separate or are family property would be extremely 
embarrassing. The doctrine of survivorship’ cannot be invoked for it 
does not obtain under the Dhayabhaga, The taxation policy of the 
Government grievously interferes with the family system of the Hindus. 
The tax payable by an undivided family should be the total of the sums, 
if any, which would be 'payable by the several members of the family 
entitled to a share of such income if the family became divided on the 
date on which the income becomes taxable. 

Clause 8. — The hona fide annual value of any house-property should 
be expressly stated to be the income which would be derived from the 
premises, when the tenent agrees to pay the local rates or municipal taxes. 
The distinction drawn in clauses 8 and 9 has no real /basis. The income of 
local bodies is assessable to income-tax in England, and there is no real 
analogy. 

Clause 18.— The Act goes against the cardinal and fundamental 
principles ’that no one should be a judge in his own cause. The Collector 
and Commissioner represent the interests tax-gatherer and are 
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judges. The fact that an appeal is allowed to the High Court on questions 
of law does not affect the question, for a correct valuation of the amount of 
income is as important as the principles on which taxable income has to be 
settled. The analogy of land acquisition cases and the example of other 
countj-ies may be invoked in support of the claim that at any rate in cases 
where the assessee requires it, income-tax assessors should be associated 
with the Collector in determining the amount- of taxable income. 

Clause 21. —Punishment for failure to make a return should be 
commuted from loss of a right to appeal into a money penalty, Jwhere the 
party is unable to satisfy the taxing authorities that the failure was not 
wilful 

B. N. Sakma. 


ACT NO. VII OF 1918, AS SUBSEQUENTLY AMEMDED. 

An Act io coHSoUda4e and amend the law relating to Income-tax, 
Whereas it is expedient to consolidate and amend the law relating to 
Income-tax; it is hereby enacted as follows: — 

Short title, extent and 1- (H This Act may be called The Indian 

commencement. InGOME-TAX AcT, 1918, 

(2) It extends to the whole of British India, including the Sonthal 
Parganas, and applies also, within the dominions of Princes and Chiefs in 
India in alliance with His Majesty, to British subjects in those dominions 
who are in the service of the Government of India or of a local authority 
established in the exercise of the powers of the Governor-General in 
Council in that behalf, and to all other servants of His Majesty in those 
dominions; and 

(3) It shall come into force on the 1st day of April, 1918. 

l)e6nitioHs unless there is anything repugnant 

in the subject or context., — 

{ 1 ) ^^Agricultural income’'' means — - 

(a) Any rent or revenue derived from land which is used for 
agriculttn'al purposes, and is either assessed to land-revenue or subject to 
a local rate assessed and collected by officers of Government as such ; 

(b) Any income derived from— 

(i) agriculture, or 

(it) the performance by a cultivator or receiver of rent-in-kind of 
any process ordinarily employed by a cultivator or receiver of rent-in-kind 
to render the produce raised or received by him fit to be taken to market, 
or 

( m) the sale by a cultivator or receiver oft rent-in-kind of the 
produce raised or received by him, when he does not keep a shop or stall 
for the sale of such produce, or A 

building owned -.and ..'.occupied by the receiver of the rent" 
or revenue, of any such land referred to' in clause (a), or occupied 
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by the cultivator, or the receiver of rent-in-kind, of any land with respect 
to which, 01 the pioduce of which, any operation mentioned in sub-clauses 
(ii) and (Hi) is carried on: 

Provided that the building is on or in the immediate vicinity of the 
land, and is a building wdiich the receiver of ^^ihe rent or revenue, or the 
cultivator or the receiver of the rent-in-kind, 'by reason of his connectra^^ 
with the land, requires as a dwelling-house, or as a store-house, or other 
out-building ; 

(2) ''Assessee’' means a person by whom income-tax is payable, and 
includes a firm and a Hindu undivided family * 

(3) '‘Business” includes any trade, commerce, or manufacture or 
any adventure or concern in the nature of trade, commerce or maiiufacture ; 

(4) “Chief Revenue authority” means the Baord of Revenue or 
the Financial Commissioner in Provinces where those authorities exist, 
and in any other case such authority as the Local Government may declare 
to be the Chief Revenue-authority for the purposes of this Act; 

(5) “Collector” includes any officer whom the Local Government 
may appoint to exercise or perform all or any of the powers or duties 
conferred by this Act on a Collector, and means in relation to any assessee 
carrying on business, the Collector of the place where the principal place of 
business of such assessee is situate, and in relation to any other assessee the 
Collector of the place where such assessee resides; 

(6) “Commissioner” includes any officer whom the Local Govern- 
ment may appoint to exercise or perform all or any of the powers or 
duties conferred by this Act on a Commissioner; 

(7) “Company” means a company as defined in the Indian 
Companies Act, 1913, or formed in pursuance of an Act of Parliament or 
of Royal Charter or Letters Patent, or of an Act of th^. legislature of a 
British possession, and includes any foreign association carrying on 
business in British India whether incorporated or not, and whether its 
principal place of business is situate in British India or not, which the 
Governor-General in Council may, by general or special order, declare 
to be a company for the purposes of this Act; 

(8) “Local authority’* includes lany person legally entitled to the 
control or management of any municipal or local fund; 

(9) “Magistrate” means a Presidency Magistrate or a Magistrate 
of the first class, or a Magistrate of the second class specially empowered 
by the Local Government to try offences against this Act; 

(10) “Prescribed” means prescribed by mles made under this Act; 

(11) “Previous year’Llmeans the twelve months ending on the 31st 

day of March next preceding the year for which the assessment is to be 
made, or, if the accounts of the assessee have been made up within the 
said twelve months in respect of a year ending on an}? date other than 
the said 31st day of March, then at the option of the assessee the year 
ending on the day on which his accounts made up: 
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Provided that, if this option has once been exercised by the assessee, 
it shall not again be exercised so as to vary the meaning of the expression 
“previous year’’ as then -applicable to such assessee, except with the consent 
of the Collector and upon such conditions as he may think fit ; 

(12) “Principal officer’’ used with reference to a local authority or 
a company or any other public body or association 'not being a local 
'.authority or company, means— 

(a) the secretary, treasurer, manager or agent of the authority, 
company, body or association, or 

(b) any person connected with the authority, company, body or 
association upon whom the Collector has served a notice of his intention 
of treating him as the principal officer thereof; and 

^ [(IZ-A) “Registered firm” means a firm constituted under an instru- 
ment of partnership specifying the individual shares of the partners of 
which the prescribed particulars have been registered with the Collector in 
the prescribed manner.] 

(13) “Total income” means total income from all sources to which 

this Act applies. r 


CHAPTER!. 

Taxable Income. 

3, (1) Save as hereinafter provided, this Act shall apply to all income 

from whatever source it is derived, if it accrues or 
AppUcaiion of Act. arises or is received in British India, or is, under the 
provisions of this Act, deemed to accrue or arise or to be received in British 
India. 

(2) This Act shall not apply to the following classes of income:— 

(i) Any income derived from property held under trust or other 
legal obligation wholly for religious or charitable purposes, and in the 
ca.se of property so held in part only for such purposes, the income applied, 
OY finally set apart for application, thereto. 

(ii) Any income of a religious or charitable institution derived from 
voluntary contributions and applicable solely to religious or charitable 
purposes. 

(Hi) The income of local authorities. 

(iv) , Interest on securities which are held by, or are the property of, 
an}’ Rrovident Fund to which ;the Provident Funds Act, 1897, applies, or 
any Provident Insurance Society to which the Provident Insurance Societies 
Act, 1912, is, or, but for an exemption under that Act, would be,japplicable. 

(v) Any capital sum received in commutation of the whole or a 
portion of fa pension, or in the nature of consolidated compensation for 

(1) This dame was inserted' 'by '-S. 2''pf' 'Act'XYlI of 1920; " - 
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death or injuries, or in payment of any insurance policy, or as the accumu- 
lated balance at the credit of a subscriber to any such Provident Fund. 

(vi) Any special allowance, benefit or perquisite specifically granted 
to meet expenses wbolly and necessarily incurred in the performance of 
the duties of an office or employment of profit. 

(to) Legacies. 

(viii) Any receipts not being receipts arising from business or the 
-exercise of a profession, vocation, or occupation, which are of a casual and 
non-recurring nature, or are not by way of addition to the remuneration of 
an employee. 

(ix) Any perquisite or benefit which is neither money nor reasonably 
capable of being converted into money. 

^(r) Agricultural income. 

In this sub-section “charitable purpose” includes relief of the poor, 
education, medical relief, and advancement of any other object of general 
public utility. 
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Classes of 
chargeable to 
tax. 


5. Save as otherwise provided by this Act, the 
income following classes of income shall be chargeable to 
inconu- manner hereinafter appearing, 

namely — 


(i) Salaries. 

(ii) Interest on securities. 

(Hi) Income derived from house-property. 
(iv) Income derived from^ business. 

(■•Lp) Professional earnings. 

(vi) Income derived from other sources. 


Salaries. 


6. (1) The tax shall be payable by an assessee under the head 

“Salaries'" in respect of any salary or wages, atiy 
annuity, pension or gratuity, and any fees, commis- 
sions, perquisites or profits received by him in lieu of, or in a<kh‘tion to, 
any salary or wages, which are paid by or on behalf of Government, a 
local authority, a company, or any other public body or association not 
being a local authority or company, or by or on behalf of any private 
employer where such employer has entered into an agreement with the 
Collector in accordance with the prescribed conditions to recover the tax 
on behalf of Government, provided that the tax shall not be payable in 

respect of — 

^ 


(1) This clause was inserted by S. 3 of Act XVH of 1920. 

(2) Repealed by S. ,6 and Scb. of Wd. 

(3) Ibid* 
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(ii) Any sum deducted under the authority of Government from 
the salary of any individual for the purpose of securing to him a deferred 
annuity or of making provision for his wife or children, provided that the 
sum so deducted shall not exceed one-sixth of the salary. 

(2) Any income which would be chargeable under this head if 
paid in British India shall be deemed to be so chargeable if paid to a 
British subject or any servant of His Majesty in any part of India by 
Government or by a local authority established by the Governor-General 
in Council 

7. The tax shall be payable by an assessee under the head 'Tnterest 
on securities” in respect of the interest receivable by 
Interest on securiiiesv security of the Government of India, or 

on debentures or other securities for money issued by or on behalf of a 
local authority or a company: 

Provided that no tax shall be payable on the interest receivable on 
any security of the Government of India issued or declared to be income- 
tax free. 


8. The tax shall be payable by an assessee under the head “Income 
derived from house property’^ in respect of the bona 


Income derived from 
house property. 


fide annual value of any [residential]^ house property 
of which he is the owner, subject to the following 


allowances, namely 



(i) where the property is in the occupation of the owner, or where 
it is let to a tenant and the owner has undertaken to bear the cost of repairs, 
a sum equal to one-sixth of such value; 

(ii) where the property is in the occupation of a tenant, who has 
*:ndertaken to bear the costs of repairs, the difference between such value 
and the rent paid by the tenant up to but not exceeding one-sixth of such 
value ; 

(in) the amount of any annual premium paid to insure the pro- 
perty against risk of damage or destruction; 

(ip) where the property is subject to a mortgage or charge or to 
a ground rent, the amount of any interest on such mortgage or charge or of 
any such ground rent; 

( 2 /) any sums paid on account of land-revenue in respect of 'the 
property ; 

(w) in respect of collection, charges, a sum not exceeding a pres- 
cribed maximum ; 

(pii) in respect of vacancies, such sum as the Collector may deter- 
mine having regard to the circumstances of the case. 

For the purposes of this section the expression “annual 

value” shall be deemed to mean the stim for which the property might 
reasonably be expected to let from year to year: 

Shis worl was mserted>,by XVII of 1920^ ^ ^ 

(2) These words and figure were omitted by S. 2 of Act XLIV of 1920. 
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Provided that, where [the property]^ is in the occupation of the 
owner, such sum shall, for the purposes of this section, be deemed aiot 
to exceed ten per cent, of the aggregate income of the owner. 

9. (1) The tax shall be payable by an assessee 

^ Inco^me derived from under the head ‘Income derived from business” in 
respect of the profits of any business carried on by 
him. 

(2) Such profits shall be computed after making the following 
allowances, in respect of sums paid, or, in the case of depreciation, 
debited, namely : — 

(i) any rent paid for the premises in which such business is 

carried on, provided that when any substantial part of 

the premises is used as a dwelling-house by the assessee, the allowance 
under this clause shall be such sum as the Collector may determine 
having regard to the proportional part so used ; 

(ii) in respect of repairs, where the assessee is the tenant only 
of the premises, and has undertaken to bear the cost of such repairs, 
the amount actually expended thereon, provided that if any substantial 
part of the premises is used by the assessee as a dwelling-house, a pro- 
portional part only of such amount shall be allowed ; 

(m)m respect of capital borrowed for the purposes of the business, 
where the payment of interest thereon is not in any way dependent on the 
earning of profits, the amount of the interest paid; 

(iv) in respect of insurance against risk of damage or destruction 
of buildings, machinery or plant, used for the purposes of the business, 
the amount of any premium paid ; 

(v) in respect of current repairs to [such]^ buildings, machinery or 
plant, the amount actually expended thereon; 

(vi) in respect of depreciation of such buildings, machinery or 
plant being the property of the assessee, a sum not exceeding a percentage 
on the original cost thereof to the assessee to be fixed, subject to the 
approval of the Governor-General in Council, by the Local Government 
for different classes of buildings, machinery or plant having regard to 
the estimated life thereof, in determining which it shall be assumed that 
current repairs are executed from time to time: 

Provided that — 

(a) no such allowance shall be made unless the amount claimed 
has actually been debited in the ordinary accounts of the business for the 
previous year, and the prescribed particulars have been duly furnished; 

(b) when in any year the full allowance admissible has not been 
claimed, the balance may be added to the allowance made for the following 
year or years; 

(1) These words were substituted by Act XLIV of 1920. 

(2) These words were omitted by S. 3 of ibid, 

(3) This word was inserted by S. 3 of ibid. 
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(r) the aggregate of the allowances made under this sub-head either 
under this Act or any Act repealed thereby shall, in no case, exceed the 
oriinai cost to the assessee of the buildings, machinery or plant, as the 

•ease, may,' be; . ' ' ' ‘ , . 

(vn) in respect of any machinery or plant which has been sold or 
discarded as obsolete, the difference between the originaTcost to the assessee 
of the machinery or plant as reduced by the aggregate of the allowances 
made in respect of depreciation under clause (vi), and the amount for 
which the machinery or plant is actually sold, or its scrap value ; 

(tmi) any sums paid on account of land- revenue, local rates or 
municipal taxes in respect of the [such part of the premises as is used for 
the purposes of the business]^; 

(u") in respect of any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of earning such 
'.profits. ■ ■ ' : 

10. (T) The tax shall be payable by an assessee under the head 

Professional earn- “Professional earnings’' in respect of the profits of 
ings. any profession, or vocation, followed by him. 

(2) tSuch profits shall be computed after making allowance for 
any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purposes of such profession or vocation, provided that no 
allowance shall be made on account of any personal expenses of the 


(3) Professional fees paid in any part of India to a person ordinarily 
resident in British India shall be deemed to be income chargeable under 
this head. 

11. ( 1 ) The tax shall be payable by an assessee under" the head 

'Tncome derived from other sources" in respect of 
income and pi'ofits of every kind and from every source 
o erhourcefe. which this Act applies (if not included under any of 

the preceding heads) 

(2) Such income and- profits shall be computed after making allow- 
ance for any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of making such income or earning such 
profits, provided that no allowance shall be made on account of any 
personal expenses of the assessee. 

Ii2. ( 1 ) In computing the amount of the income chargeable to income- 
tax in the case of an assessee under any of the foregoing 
delusions of a gene- heads, no account shall be taken of any income which 
the assessee enjoys as a member of a company or of a 

firm or of an undivided Hindu family where the company, the firm or the 
family is liable to the tax. 

(2) There shall also be excluded from the computation any sum paid 
by the assessee to effect an insurance on his own life, or on the life of his 

(1) These words were substituted by S. iS of Act XLIV of 198),"' ' ’ ' ■ ' , 

(2) Repealed by S. 6 and Scb. of Act XVIi of J930, . 
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wife, or in respect of a contract for a deferred annuity on his own life or on 
the, life of his wife or as a contribution to any provident fund to which the 
Provident Funds Act, 1897, applies, or to any provident fund which complies 
with the provisions of the Provident Insurance Secieties Act, 1912, or has 
been exempted from the provisions of that Act: 

Provided that the aggregate of any sums so excluded shall* not, after 
taking into account any exemptions allowed in respect of like provision 
under the head ' ^Salaries, exceed one-sixth of the income of the assessee 
which would, apart from such exclusion and exemptions, be chargeable to 
income-tax. 

13. In computing the total income of an assessee for the purposes of 
Schedule I, ['•' deductions exempted under the 
Treatment of exemp- proviso to section 6 (1), income mentioned in section 
d^ermTning^^^tot^^^ 12 (1), and sums excluded under section 12 (2) shall 
come. be taken into account. 

14. (1) The aggregate amount of an assessee’s in- 

Taxabie income and come chargeable under each of the heads mentioned in 
levy of tax therein. Sections 6 to 11 shall be the taxable income of the 
assessee. 

(2) Subject to the conditions hereinbefore set out, there shall he 
levied in respect of the year beginning with the first day‘Of April, 1918, and 
in respect of each subsequent year, by collection in that year and subsequent 
adjustment as hereinafter provided incomte-tax upon every assessee in 
respect of his taxable income in that year at the rate specified in Schedule I : 

^[Provided that, w’here the assessee is a company or a registered 
firm and the taxable income of such company or firm is two thousand 
rupees or upwards, income-tax shall be levied at the maximum rate speci- 
fied in Schedule I]. 

^'^[14-A. (1) Where owing to the fact that the total income of any per- 
son has reached or exceeded a certain limit, he is liable 
Reduction of tax to pay income-tax at a higher rate, the amount of 
t”is snralh ^ income-tax payable by him shall, where necessary, I)e 
reduced so as not to exceed the aggregate of the 
following amounts, namely: — 

(a) the amount which would have been payable if his total income 
had been a sum less by* one rupee than that limit, and 

{b) the amount by which his total income exceeds that sum. 

(2) The income-tax payable by any person shall in no case exceed 
the amount by which his taxable income is greater than two thousantl 
rupees.] 


(1) Repealed by S. 6 and Sch. pi Act X VI 1 of 1920, 

(2) Spbstittited by S. 4 of . 

(3) Inserted by S. S of ihii. ■ 
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CHAPTERII. 

Deductions AND Assessment. 

15. (1) Income-tax^ shall, unless otherwise prescribed in the case of 

any security of the Government of India, be deducted at 
Payment. the time of payment in respect of income chargeable 

under the following heads : — 

(1) ''Salaries”; and 

(ii) "Interest on securities.” 

(2) An employer or other person responsible for paying any income 
chargeable under the head "Salaries” shall, at the time of payment, deduct 
iiicome-tax on the amount payable at the rate specified in Schedule I in 
respect of such amount, provided that, if the payment is a recurring one and 
in respect of any period less than a year, the rate shall be determined 
with reference to the amount which would be proportionately payable in 
a year. The deduction so made shall be treated as a payment of income- 
tax on behalf of the person from whose earnings the deduction was made, 
and credit shall be given to him therefor in the next adjustment under 
section 19. 



(3) The person responsible for paying any income chargeable under 
the head "Interest on securities” shall, at the time of payment, deduct 
income-tax on the amount of the interest payable at the maximum rate 
specified in Schedule 1. The deduction so made shall be treated as pay- 
ment of income-tax on behalf of the owner of the security, and credit shall 
be given to him therefor in the next adjustment under section 19: 

Provided that, if the owner of the security obtains a refund of any 
portion of the tax so deducted in accordance with the provisions of this 
Act, no credit shall be given for the amount of such refund. 


(4) All sums deducted in accordance with the’ provisions of sub- 
section (2) or (3) shall be paid within the prescribed time by the person 
making the deduction to the credit of the Government of India, or as the 
Governor-General in Council directs. 


(5) If any such person does not deduct and pay' the tax as required 
by this section, he shall, without prejudice to any other consequences which 
he may incur, be deemed to be personally in default in respect of the tar.. 

(6) The power to deduct under this section shall be without pre- 
judice to any other mode of I'ecovery. 

(7) In the case of income chargeable under any other head than 

those abovementioned, the tax shall be payable by the assessee direct, and 
shall be the amount assessed under this Act subject to such adjustment as 
aforesaid* ' ■ ■ , 


16. The prescribed person in ..the case,_ 0 f every Govemrnent office,' 
■ ■ and the principal officer of every, local authority, and 

Aihnmitmm, ^ of %very compny,,, amd'bf .every ^her* public b^y or 
association not being a local -authbrity'' or' 'andrievery : private 
employer’ who has. agreed -to of ''C^temment 
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shall prepare, and within fifteenMays from the 31st day of March in each 
year, deliver or cause to be delivered to the Collector, in the prescribed 
form, a return in writing showing — 

(a) the name and, so far as it is known, the address, of every 
person who was! receiving on the said 31st day of March, or has received 
during the year ending on that date, from the authority, company, body, 
association or private employer, as the case may be, any income chargeable 
under the head ‘'Salaries’' of such amount as may be prescribed not being 
less than six hundred rupees per annum ; 

(b) the amount of the income so received by each such person, and the 
time or times at which the same was paid; 

j(r) the amount deducted in respect of income-tax from each such 
person. 

17. ( 1 ) The principal officer of every company shall prepare, and, on 

or before the fifteenth day of June in each year, 
Return by assessees. deliver or cause to be delivered to the Collector a 
return in the prescribed form and verified in the prescribed manner of the 
total income of the company during the previous year: 

Provided that the Collector may, in his discretion, extend the date 
for the delivery of the return in the case of any company or class of 
companies. 

(2) In the case of any person other than a company whose taxable 
income is, in the Collector's opinion, not less than two thousand rupees, 
the Collector shall serve a notice upon him requiring him to furnish, 
within such period as may be specified in the notice, a return in the pres- 
cribed formi and verified in the prescribed manner setting forth (along 
with such other particulars as may be provided for in the notice) his 
total income during the previous year. 

1(3) * :|c .-i: 

18. (1) If the Collector is satisfied that a return made under section 17 

is correct and complete, he shall assess the sum 
Assessment. payable by the assessee for the year in which the 

return is made on the basis of such return. 

(2) If the Collector has reason to believe that a return made under 
section 17 is incorrect or incomplete, he shall serve on the person who 
made the return a notice requiring him, on a date to be therein mentioned, 
either to attend at the Collector's office and produce, or to cause to be 
there produced for the inspection of the Collector, such accounts and 
documents as the Collector may require and any evidence on which the 
assessee may rely in support of the return. 

(3) On the day specified in the notice, or as soon afterwards as 
may be, the Collector, after examining such accounts and documents, and 
hearing any evidence which the assessee may produce and such other 
evidence as the Collector may require, shall, by an order in writing, deter- 

(1) Repealed by S. 6 of Act I¥ of 1919. 
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mine the total income of the assessee for the previous year, and assess the 
sum payable by the assessee for the year in which the return is made on 
the basis of such determination. 

(4) If the principal officer of any company ot any other person fails 
to make a return under section [17 (1) or (2)]^ as the case may be, or 
having made a return, fails to attend or fails to comply substantially with 
all the terms of a notice issued under section 18, sub-section (2), the 
Collector shall make the assessment to the best of his judgment. 

(5) The sum to be assessed in every case shall be a sum calculated on 
the aggregate of the assessee's income in the previous year chargeable 
under each of the» heads mientioned in sections 8 to 11 at the rate applicable 
to his total income in that year, 

19. When the Collector has, in any year after the commencement of 
this Act for which income-tax is leviable under section 
Adjustment with 14 (2), ascertained, either from the return made by 
assessee or after further inquiry, the total income 
actually received by or accrued to the assessee in the 
previous year, he shall compute the income-tax which would have been 
payable in respect thereof if it had been levied in such previous year with re- 
ference to the amount of the income so ascertained and the law then in force; 
and the difference between the sum so computed and the aggregate of the 
sums already paid by or on behalf of the assessee in respect of income-tax for 
such previous year, shall he paid by or refunded to the assessee, as the case 
may be: 

Provided that no adjustment shall be made under the section in, 
respect of any income-tax assessed or paid before the passing of this Act: 

Provided also that it shall be competent to^ — 

(a) an assessee ; or 

(6) in the case of the death or insolvency of an assessee, his re- 
presentative in interest; or 

{c) with reference to any year for which income-tax is leviable 
under section 14 (2), the Collector; 

in any year to claim an immediate adjustment to date of the sums already 
paid by or on behalf of an assessee in that year, upon the basis of the total 
income actually received by or accrued to him in that year ; and upon such 
claim being made, all the provisions of this Chapter shall apply, so far as 
may be necessary, for the determination of the proper sum to be paid by 
or refunded to the assessee or his representative in interest in respect of 
income-tax down to the date of such determination, and the same shall be 
paid or refunded accordingly. 

When the Collector has detenhined a sum to be payable by ari 
; assessee under either section 18 or section, 19, he shall 

- ■ sorve on the aMeasec't notice of dw^d in the pres- 
cfihe® fowl tpeeifyiag the mm -fr 


(I) Stttellcited hi, a 3 W mi IMt. 
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21. (1) Any assessee objecting to the amount or rate at which he 
Petition ag a i n s t ^ssessed Under section 18 or to an adjustment made 
assessfuent tinder this Under Section 19, or denying his liability to be assessed 
under this Act may, unless he or, in the case of a 
company, the principal officer thereof, has knowingly and wilfully failed to 
make a return under section 17, or substantially to comply with all the 
terms of a notice served on him under section 18, apply by petition to the 
Commissioner for relief against any order of the Collector in respect of 
such assessment or adjustment. 

(2) The petition shall ordinarily be presented within thirty days of 
receipt of the notice of demand; but the Commissioner may receive a 
petition after the expiration of that period, if he is satisfied that the 
objector had sufficient cause for not pi’esenting it within that period. 

(3) The petition shall be in the prescribed form and verified in the 
prescribed manner. 

v22. The Commissioner shall fix a day and place for the hearing of 
u ^ . th^ petition, and on the day and at the place so fixed, 

or on the day and at the place if any, to which he has 
adjourned the hearing, shall hear the petition and pass such order thereon, 
whether by way of confirmation, reduction, enhancemient or cancellation, 
of the assessment, or adjustment, or otherwise and fixing such time for 
payment as he thinks fit 

23. The Chief Revenue-authority may, of its own motion, call for 

the record of any assessment proceeding which has 
Power of review. taken by any officer subordinate to it, and make 

such inquiry and pass such orders thereon as it thinks fit: 

Pi'ovided that it shall not pass any order enhancing the sum payable 
by an assessee without hearing him or giving him a reasonable opportunity 
of being heard either in person or by pleader. 

24. If the Collector or the Commissioner in making any assessment 

or adjustment under this Chapter is satisfied that the 
Penal assessment assessce has concealed the particulars of his income, 
or has deliberately furnished inaccurate particulars of such income, and 
has thereby returned it below its real amount, the Collector or the Com- 
missioner may direct that the assessee shall pay on the difference between 
his income as finally ascertained and the amount originally returned by 
him income-tax at a rate not exceeding double the rate which would 
otherwise have been payable: 

Provided that no such order shall be made, unless the assessee has 
been heard, or has been given a reasonable opportunity of being heard : 

Provided further, that, no'; prosecution 'for an offence against this 
Act shall be instituted in 'resj^ct'^Of'vfte. same Tacts on which a penal 
assessment is made under this / 

I— G , V' ' ■ ■■ ■ 


i 


THE INCOME-TAX ACT. 


tS,'2S 


25.. If for any reason income chargeable under this Act has es- 
caped assessment in any year, or has been assessed at 
sessment assessable in low a rate, the Collector ma}', at any time in 
following year. the year next following, assess or re-assess such income, 

and all the provisions of this Act shall apply accordingly. 

26. The Collector may, at any time within one year from the date of 
any demand made upon an assessee, rectify any mis- 
connection therewith which has been brought 
to his notice by such assessee, and make a refund 
to such assessee in respect thereof. 


27. • The Collector or Commissioner shall, for the purposes of any 
inquiry under this Chapter, have the same powers as are 
Power to take evi- vested in a Court under the Code of Civil Procedure, 
deuce on oath, etc. 1908, when trying a suit in respect of the following 
matters : — 

(a) enforcing the attendance of any person and examining him 
on oath or affirmation* 

(b) Compelling the production of documents; and 

(r) issuing commissions for the examination of witness; 
and any proceeding before a Collector or Commissioner under this Chapter 
shall be deemed to be a “judicial proceeding’' within the meaning of 
sections 193 and 228 of the Indian Penal Code. 


Power to call for in- 28. The Collector or Commissioner may, for the 
formation, purposes of this Act, 

(1) require any person to furnish a return, in the prescribed form, 
containing, to the best of his belief, the name and address of every person 
employed in his service who is receiving in virtue of such employment any 
income not chargeable under the head “Salaries”, of such amount as may 
be prescribed, not being less than six hundred rupees per annum; 

(2) require any firm or Hindu undivided family to furnish him with 
a return of the partners in the firm, or the adult male members of the family, 
as the case may be, and of their addresses; 

(3) require any person whom he has reason to believe to be a 
trustee, guardian, or agent to furnish him with a return of the names of 
the persons for or of whom he is trustee, guardian, or agent, and of their 

addresses. ■ ' .-t 

The Collector or Commissioner, or • any person authorised in 
to krnp'mthe ’writing in this 'betelf%' or Com 
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CHAPTER III. 
Summary Assessment. 

CHAPTER IV. 
Liability in Special Cases. 




31. In the case of any guardian, trustee or agent of any person being 

a minor, lunatic or idiot or residing out of 
trustees British India (all of which persons are hereinafter 
an agen s. section included in the term beneficiary) being 

in receipt on behalf of such beneficiary of any income chargeable under 
this Act, the tax shall be levied upon and recoverable from such guardian, 
trustee or agent as the case may be, in like manner and to the same 
amount as it would be leviable upon and recoverable from any such bene- 
ficiary if of full age, sound mind, or resident in British India, and in 
direct receipt of such income, and all the provisions of this Act shall 
apply accordingly. 

32. In the case of income chargeable under this Act which is received 

by the Courts of Wards, the Administrators-General, 
Courts of Wards, ;etc. the Official Trustees or by any receiver or manager 

(including any person whatever his designation who 
in fact manages property on behalf of another) appointed by or under any 
order of a Court, the tax shall be levied upon and recoverable from such 
Court of Wards, Administrator-General, Official Trustee, receiver or 
manager in the like manner and to the same amount as it would be leviable 
upon and recoverable from any person on whose behalf such income is re- 
ceived, and all the provisions of this Act shall apply accordingly. 

33. (1) In the case of any person residing out of British India, all 

profits or gains accruing or arising to such person, 
Non-residents. whether directly or indirectly, through or from any 

business connection in British India, shall be deemed to be income accnuing 
or arising within British India, and shall be chargeable to income-tax in 
the name of the agent of any such person, and such agent shall be deemed 
to be for all the purposes of this Act the assessee in respect of such income- 
tax: 

Provided that any arrears of tax may be recovered also in accordance 
with the provisions of this Act from, any assets of the non-resident person 
which are, or may at any time come, within British India. 

(2) Where a person not resident in British India, and not being 
a British subject or a firm or company constituted within His Majesty's 
dominions or a branch thereof, carries on business with a person resident 
in British India, and it appears to the Collector or the Commissioner, 
as the case may be, that owing to the close connection between the resident 
and the non-resident person' aiid' -toUhe^ 'Substantial control exercised by 


(1) Repealed by S. 6 of Act IV of 1919, 
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the non-resident over the resident, the course of business between those 
persons is so arranged, that the business done by the resident in pursuance 
of his connection with the non-resident produces to the resident either no 
profits of less than the ordinary profits which might be expected to arise 
in that business, the profits deidved therefrom or which may reasonably 
be deemed to have been derived therefrom, shall be chargeable to income- 
tax in the name of the resident person who shall be deemed to be, for all 
the purposes of this Act, the assessee in respect of such income-tax. 

S4. Any person employed by or on behalf of a person residing out 
of British India, or having any business connection 
sGns®treated“a^stcr" ^ith such person, upon whom the Collector has 
caused a notice to be served of his intention of treating 
him as the agent of the non-resident person shall, for the purposes of |his 
Act, be deemed to be such agent : 

Povided that no person shall be deemed to be the agent of a non- 
resident person, unless he has had an opportunity of being heard by the 
Collector as to his lability. 

CHAPTER V. 

Recovery of Tax. 

35. The amount of income-tax specified as payable in a notice of 

demand under section 20 or an order under section 22 
Tax when payable, section 23 or section 24 , shall be paid 

within the time, at the place and to the person mentioned in the notice or 
order, or if a time is not so mentioned, then on or before the first day of 
the second month following the date of the notice or order, and any 
assessee failing so to pay shall be deemed to be in default, provided that, 
when an assessee has presented a petition under section 21, the Collector 
may in his discretion treat the assessee as not being in default as long as 
such petition is undisposed of. 

36. (1) When an assessee is in default in making a payment of 

income-tax, the Collector, in his discretion, may 
corny. ^ ^^cwer from him a sum not exceeding double the 

amount of the tax, either as if it were an arrear of 
land revenue, or by any process enforceable for the recovery of an arrear 
of any municipal tax or local rate imposed under any enactment for the tim.e 
being in force in any part of the territories administered by the Local 
Government to which the Collector is subordinate. 

{Z) If any assessee any »<>ome chargeable under 

the bead , ‘‘'Salaries”, the Colketor/'ipay' n^uire any person paying the 
same to dednct from any payment of such requisition 

aw recoverable u^er person shall comply 

' wy 'tedh 'mi to the credit 


Mode and time of re* 
covery. 
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of the Government of India^ or as the Governor-General in Council 
directs. 

(3) The Local Government may direct by what authority any 
powers or duties incident under any such enactment as aforesaid to the 
enforcement of any process for the recovery of a municipal tax or local 
rate shall be exercised or performed when that process is employed under 
sub-section (1) for the recovery of incomie-tax. 

(4) The Local Government may direct, with respect to any specified 
area that income-tax shall be recovered therein, with, and as an addition 
to, any municipal tax or local rate by the same person and in the same 
manner as the municipal tax or local rate is recovered. 

(5) Save in accordance with the provisions of section 33 (1), no 
proceedings for the recovery of any sum payable under this Act shall be 
commenced after the expiration of one year from fhe last day of the 
year in which any demand is made under this Act. 

CHAPTER VI. 

Refunds to Shareholders and others. 

Refund to individual 

shareholders, partners, gy j£ 

and o^txers of securi- 
ties. ' 

(a) a shareholder in a company who has received any dividend 
from the company; or 

(6) a partner in a firm on which income-tax has been levied at the 
maximum rate, in accordance with the proviso to section 14, who has 
received a share of the profits of the firm; or 

{c) the owner of a security from the interest on which income-tax 
has been deducted in accordance with the provisions of section IS; 
satisfies the Collector that his total income in the previous year was less 
than any one, as the case may be, of the amounts specified in Schedule IT, 
he shall be entitled to a refund of a sum calculated on such dividend, share 
of pi'ofits or interest at the rates specified in the same Schedule against 
each such amount. 

38. No claim to any refund under section 37 

Limitation of ciain,« shall be allowed, unless it is made within one year 
for refund* from the last day of the year to winch the claim 

relates. 

CHAPTER VIL 

OFFENCE'S ANB PENALTIES. , 

I’aiiure fo make gg |£.,^ oerson fails without reasonable cause 

rnenty or deliver returns ' , 

or statements or allow Or exeCUSe — 
infepectic»n. 

: (a) to deduct and pay any tax as r^uired by section 15 or under 

section 36 (2) ; ' ' . / 
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{b) to deliver or cause to be delivered to the Collector in due time any 
of the returns mentioned in section 16, section 17, oi section 28 , 

(r) to grant inspection or allow copies to be taken in accordance 

with the provisions of section 29 ; 

(d) to attend or to produce, or cause to be produced, on or before 
the date mentioned in a notice under section 18, such accounts and docu- 
ments as are referred to in the notice; 

he shall, on conviction before a Magistrate, be punishable with fine which 
may extend to ten rupees for every day during which the default continues. 

40. If a person makes a statement in a verification mentioned in 
section 17 or section 21 (3) which is false, and which 
False stateBient hi de- either knows or believes to be false or does not 
believe to be true, he shall be deemed to have commit- 
ted the offence described in section 177 of the Indian Penal Code. 

41. (1) A person shall not be proceeded against 

Prosecution to beat for an offence under section 39 or section 40, except 
instance of CoUector. instance of the Collector. 

(2) The Collector may stay any such proceeding or compound any 
such offence. 

42. All particulars contained in any statement or return made or 
furnished under the provisions of this Act shall be 
Disclosure of infornia- treated as confidential, and if a public servant discloses 
lion by public seivant. particulars contained in any statement or return 

made or furnished under this Act, he shall be punishable with imprisonment 
which may extend to six months, and shall also be liable to fine : 

Provided that no prosecution shall be instituted under this section, 
except with the previous sanction of the Local Government. 

CHAPTER VIIL 


Miscellaneous. 

43. (1) The Governor-General in Council may make rules for carrying 

out the purposes of this Act and for the ascertainment 

■ v "t tn XI 1/ jcfc- viit 1 ■■ ■ ' 

and determination of any class of income, and may, sub- 
ject to such restrictions and conditions as he may impose, delegate to a Local 
Government the power to make such rules so far as regards the territories 
subject to that Government. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may — 

(a) when income is derived in part from agriculture and in part from 
business, prescribe the manner, whether with reference to a class or in parti- 
cular cases, by which the taxable income shall be arrived at ; 

(b) prescribe the manner in which, and the procedure by which, the 
taxable income of Insurance Companies shall be arrived at ; 

(c) prescribe the manner in whidi, and the procedure by which, tlie 
taxable income of persons not resident in British. India, or of persons deemed 
to be assessees in respect thereof, shall be arrived at ; 
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(d)^ provide for a system of composition of assessments and prescribe 
the conditions under which the Collector may enter into composition with 
assessees as to their assessment ; 

(^) prescribe the procedure to be followed on applications for 
refunds; 

(/) provide for any matter which by this Act is to be prescribed. 

(3) Rules made under this section shall be published in the Gazette 
of India or the local official Gazette, as the case may be, and shall thereupon 
have effect as if enacted in this Act. 

44. The Governor-General in Council may, by notification in the 
Gazette of India, make an exemption, reduction in 

Power to make ex- oj- Other modification, in respect of Income-tax 

emptions, etc. • r i ^ 

m lavour of any class ot income, or in regard to the 

whole or any part of the income of any class of persons, 

45. When any money is paid under this Act to 
the Collector, or is recovered thereunder by him, he 
shall give a receipt for the same, specifying the pres- 


Receipts 

cpntejits. 


and tbei' 


Service of notices. 


cribed particulars. 

46. A notice or requisition under this Act may be served on the 
person therein named, either by post, or by the delivery 
or tender to him of a copy of the notice or requisition 

in the manner provided by the Code of Civil Procedure, 1908, for the 
service of summons. 

47. (1) When an assessee has several places of business in territories 

subject to different Local Governments, the Governor- 
ciparplVc^es^f^b^usk^^^^ General in Council may declare which of those places 
shall, for the purposes of this Act, be deemed to be 
his principal place of business. 

(2) When an assessee has several places of business in the territories 
subject to a single Local Government, that Goveimment may declare which 
of them shall, for the purposes of this Act, be deemed to be his principal 
place of business. 

(3) The powers given by this section may be delegated to, and 
exercised by, such officers as the Governor-General in Council or the Local 
Government, as the ‘case may be, may appoint in this behalf. 

48. Every person deducting, retaining or paying any tax in pursuance 

of this Act in respect of income belonging to another 
Indeainity. . person is hereby indemnified for the deduction, retention 

or payment, thereof. 

49. All powers conferred by, or conferrable 
: Powers exerciseable may be exercised from time to time 

from time to time. . . ^ 

as occasion requires. - 
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50. The Local Government may, by notification in the local official 

. Gazette, delegate to the Chief Revenue-authority all or 
pow4s^^on.o°cai'^*Gov" any of the powers conferred on it by this Act for the 

ernment. appointment of officers to exercise or perform the 

powers or duties of Collectors or Commissioners, and all or any of the 
powers conferred on it by section 36 and proviso to section 42. 

51. (1) If, in the course of any assessment under this Act or any 

proceeding' in connection therewith other than a 
proceeding under Chapter VII, a question has arisen 
Statement of case by with reference to the interpretation of any of the 
H^vlo Higrcourr*'” provisions Pf this Act or of any rule thereunder, the 
Chief Revenue-authority may, either on its own motion 
or on reference from any Revenue-officer subordinate 
to it, draw up a statement of the case, and refer it, with its own opinion 
thereon, to the High Court, and shall so refer any such question on the 
application of the assessee, tanless it is satisfied that the application is 
frivolous or that a reference is unnecessary. 

(2) If the High Court is not satisfied that the statements contained 
in the case are sufficient to enable it to determine the questions raised 
thereby, the Court may refer the case back to.the [Chief Revenue-authority 
by which it was stated, to make such additions thereto, or alterations 
therein, as the Court may direct in that behalf. 

( 3) The High Court' upon the hearing of any such case shall decide 
the questions raised thereby, and shall deliver its judgment thereon con- 
taining the grounds on which such decision is founded, and shall send to 
the [Chief I ^Revenue-authority by which the case was stated a copy of such 
judgment under the seal of the Court and the signature of the Registrar; and 
the [Chief P Revenue-authority shall dispose of the case accordingly, or, 
if the case arose on reference from any Revenue-officer subordinate to it, 
shall forward a copy of such judgment to such officer who shall dispose of 
the case conformably to such judgment. 

(4) Where a reference is made to the High Court on the application 
of an assessee, costs shall be in the discretion of the Court. 

52. No suit shall be brought in any Civil Court to set aside or modify 

any assessment made under this Act, and no prosecu- 
proceeding shall He against any 
Government officer for anything in good faith done or 
intended to be done under this Act. 

53. The enactments mentioned in Schedule III 
Kepeal. are hereby repealed to the extent specified in the fourth 

column thereof : 
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Provided that such repeal shall not affect the liability of any person to 
pay any sum due from him or any existing^ right of refund under any of the 
said enactments: 

i* * * * 

SCHEDULE I. 

FoS Rates of Tax — See Appendix IX. 

SCHEDULE 11. 

Rates of Refund Based on Rates Applicable to the Individual 
Shareholders for which — Xpp Appendix IX. 

SCHEDULE III. 

(See Section S3.) 

Enactments Repealed. 


Year, 

No. 

Short title. 

[ Extent of repeal. 

I 

2 

i ^ 

' ■ 4 

1 886 

II 

1 The Indian Income tax Act, i8S6 ♦. 

So much as has not been repealed. 

1897 

XIV 

The Indian Short Titles Act, 1897 

1 So much of the Schedule as relates 

1 to the Indian Income-tax Act, 
1886- 

1903 

XI 

The Indian Income-tax (Amend- 
ment) Act, 1903. 

So much as has not been repealed. 

* 9*4 

1 

IV 

The Decentralization Act, 1914 ,, 

So mueh of the Schedule as relates 
to the Indian Income-tax Act, 
1886.; 

1916 

V 

The Indian Income-tax (Amend-: 
ment) Act, 1916. 

The whole. 

1917 

VII 

The Indian Income-tax (Amend- 
mend) Act 1917. 

The whole. 


(1) Repealed by S. 6 and Sch. of Act XVII of 1920. 
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ACT NO. VIII OF 1917 

Statement of Objects and Reasons. 

The object of . this Bill is to raise revenue by iuippsmg a super-tax 
on large incomes supplementing the existing income-tax. The tax will be 
on a graduated scale, and will leave untouched the first Rs. 50,000 of 
income. The second Rs. 50,000 will pay one anna in the rupee, the third 
one and a half annas, the fourth two and the fifth two and a half. Three 
annas in the rupee will be chargeable on every rtipee of total income in 
excess of Rs. 2,50,000. 


2. Liability to the tax, and the rate at which it is levied, will be deter- 
inined by the income accruing to the assessee in the previous year from 
all sources subject to certain specified exceptions. Thus the Bill excludes 
agricultural profits and allows cleductions subject Jo the conditions of the 
income-tax Act of payments made bh account of life insurance. Receipts 
from property employed for religious and charitable purposes will also 
be excluded. 


3. The super-tax will in general be a tax on the incomes accruing’ 
to individual assessees, and it will not be deducted “at the source” from 
dividends or interest on securities received by them, the proceeds of such 
dividends or interest being included in the returns of total income which, 
under clause 5 of the Bill, they may be required to furnish. But com- 
panies and firms will be chargeable- to the , tax on such portion of their 
income as has not been distributed in dividends, or in payments to tlie 
members of the firm. 

4. In other respects, the provisions of the Bill dealing with the assess- 
ment and collection of the super-tax follow generally the lines of the 
provisions of the Indian Income-tax Act, 1886 (11 of 1886) ; but it is not 
proposed to permit composition for super-tax over a period of years. On 
the other hand, clause 9 of the present Bill allows: for rules which may 
provide inter alia for payment of the super-tax in suitable instalments. 

W. S. Meyer. 


Delhi : 

The 28th February, 1917. 


Report of the Select Committee. 

It was represented to us that in the case of the super-tax, the defini- 
tion of previous year” which is contained in the Bill might in certain case.s 
operate harshly by throwing the tax back to too distant a period, e.,a., in 
the case of a company whose accounts were made up on Tune 30th We 
recognize , that there may be some fbrcd 4 this criticism, and we have 
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therefore permitted a person or company either to make up his or its 
accounts to the 31st of March in the year immediately preceding the assess- 
ment, or to elect for his or its own particular account year, but as a neces- 
sary corollary to this we have provided that this option cannot be exercis- 
ed more than once without the consent of the Collector. 

2. Certain members of the Committee argued that the imposition of 
the super-tax on the undivided income of a company was calculated to 
operate harshly on those companies which had adopted the perfectly 
sound method of devoting a considerable portion of such undivided profits 
to creating a reserve fund, by whatever name such fund was called. We 
recognise that there is a good deal to be said for this point of view, espe- 
cially in India where commercial enterprises need careful nursing; and 
the position is of coui*se the same in the case of firms and Hindu undivid- 
ed families since the three classes in question are treated on the same 
footing throughout the Bill. It is obvious that any modification of the 
terms of the original Bill to meet such cases must result in some diminu- 
tion of the revenue which it is the object of this Bill to secure ; but the 
Hon'ble the Finance Member was willing on full consideration of the 
question to allow a deduction from taxable income of one- tenth of what 
may be described as the income chargeable to income-tax under the In- 
come-tax Act, and we think that this may reasonably be described as a 
generous concession. We have accordingly inserted a provision in tha 
Bill requiring the Collector, when determining the amount at which com- 
panies, firms and undivided Hindu families should be assessed, to make a 
deduction from the taxable income of one-tenth of the income chargeable 
with income-tax under the Income-tax Act. 

3. We have inserted an amendment of clause 6 to provide for a 
case where the super-tax may, by rules made under the Act, have been 
made payable by instalments. Beyond a few drafting changes of minor 
importance, we have made no other change in the Bill. 

Note of Dissent. 

Not approving of the provisions of clauses (fr), (c) and (d) of 
section 2, sub-section (1) of the Super-tax Bill, I moved some amendments 
in the Select Committee which were negative. I sign this Report subject 
to myi right of moving those and other amendments in the Council. I 
object to the insertion of the word '^otherwise^’ in 2 (1) (d), 

SiTA Nath Ray. 

I sign subject to my note appended below. 

M. M, Malaviya. 

Note. 

Our object has no doubt been, as is stated in the report above, to 
treat firms, companies and Hindu undivided families the same foot- 
ing throughout the Bill,” But I regret that this object is not secured by 
section 2(1) (6) of the Bill as it stands even after the amendment made 
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by the Select Committee. In the case of a firm, so much of the income 
of the firm as has been paid or finally allotted to any of the members of 
the firm, and in the case of a company so much of the income of the 
company as has been paid or declared for payment by way of dividends 
or otherwise, to any of its members, is to be deducted from the total in- 
come of the firm or company concerned to determine the taxable income. 
Similarly in the case of a Hindu undivided family so much of the joint 
income of such family as has been paid or finally allotted to any member of 
the family is to be deducted from the total income to arrive at the taxable 
income, subject to the important proviso which applies equally to the 
three classes in question. But according to the law governing a joint 
Hindu family, what will be finally allotted to a member of the family will 
become his separate property, and the succession to this property may be 
widely different from what it would be if the income was not so allotted to 
one member. Such allotments, particularly when they will run through 
a number of years will not unnaturally be relied on as evidencing the 
disruption of the joint family. Members of a Hindu joint family will 
thus be placed in an unfortunate predicament. They will lose the benefit 
of the exemption unless they finally allot to each member the amount 
which will be payable to him on a division. If they do so, this will in 
law mean a separation, certainly as regards the amount or amounts so 
allotted, and not improbalily as regards the whole of the joint family 
property. 

To remedy this, I suggest that for clause 2 (1) {b) the following be 
substituted : — 

‘dn the case of a Hindu undivided family so much of the joint in- 
come of such family as would not be liable to assessment under this Act 
if all the members of the family had been divided on the date of assess- 
ment : 

I’Vovided that the total amount payable by such joint family does not 
exceed the aggregate sum which would have been payable by the several 
members of the family in respect of their shares of the income, 'if they 
had been divided/" 

Madan Mohan Malaviya. 


THE SUPER-TAX ACT (VIII OF 1917). 

[Passed by the Indian Legislative Council.] 

{7th March, 1917.] 

An Act to impose a tax on income in addition to that imposed by the 
Indian income-tax Act, 1886. 

Whereas it is expedient to impose a tax on income in addition to 
that imposed by the Indian Income-tax Act, 1886; it is hereby enacted as 
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Shcrt litie, extent and (^) This Act may be called The Supek-tax 

commencement, ACT, 1917; 

(2) It extends to the whole of British India, and applies also with- 
in the dominions of Princes and States in India in alliance with His 
Majesty to British subjects in those dominions who are in the service oi 
the Government of India, or of a local authority established in the exer- 
cise of the powers conferred on the Governor-General in Council in that 
behalf ; and 

(3) It shall come into force on the first day of April, 1917. 

2. (1) In this Act, unless there is anything re- 

Definitions. pugnant in the Subject or context, — 

‘'prescribed’’ means prescribed by rules made under this Act; 
“previous year” means the year ending on the 31st day of March, 
in the year immediately preceding that in which the assessment is to be 
made, or, if the accounts of a person or company have been made up in 
the year immediately preceding that in which the assessment is to be made, 
then, at the option of such person or company, the year ending on the 
day on which his or its accounts have been so made up : 

Provided that, if this option has once been "exercised by a person or 
company, it shall not again^be exercised so as to vary the meaning of the 
expression “previous year” as then applicable to such person or company, 
except with the consent of the Collector and upon such conditions as he 
may think fit 

“principal Act” means the Indian Income-tax Act, 1886; 
“super-tax” means a tax imposed by this Act; 

^ ' “taxable income” means so much of the total mcome of any person 
or company as is in excess of nupees fifty thousand ; 

“total income” means the income accruing in the previous year 
from all sources except — 

(a) from the sources specified in section 5 (1) (a), (Z?), (c), (p) 
and (h), of the principal Act; ’and 

(b) in the case of a Hindu undivided family, so much of the joint 
income of such family as has been actually expended or paid for the main- 
tenance or other expenses of any member of such family or paid or finally 
allotted to any such member; 

(c) in the case of a firm, so much of the income of the firm as has 
been paid or finally allotted to any of the members of the firm; and 

(d) in the case of a company, so much of the income of the com- 
pany as has been paid or declared for payment by way of dividends or 
otherwise to any of its members : 

Provided that nothing In clause (&), (r), or {d) of this defini- 
tion shall be deemed to exempt irom super-tax any income therein referr- 
ed to when received by any member of such family, firm or company. 


ixii 


THE Income-Tax act. 


23 


(2) Words and expressions used in this Act and defined in the prm- 
cipal Act and not hereinbefoi'e defined shall be deemed to have the mean- 
ings respectively attributed to them by that Act. 

3. In addition to the tax imposed by section 4 of the principal Act, 

there shall be charged and recovered and paid in the 
suS™ndrSl'the4° year beginning with the 1st day of April, 1917, 

of. and in each subsequent year to the credit of the 

Government of India, or as the Governor-General in Council may direct, 
by every person subject to this Act and by every company, a super-tax 
upon the taxable income of such person or company computed at the 
rate specified in the Schedule. 

4. The Collector shall, from time to time, determine what persons 

to deter companies are chargeable with the super-tax, and 
mine^^^peSons^ charge the amount at which every person chargeable shall be 
able, assessed : 

Provided that, in determining the amount at which a Hindu undivid- 
ed family, firm or company shall be assessed, the Collector shall allow a 
deduction from the taxable income of such family, firm or company, of 
one-tenth of the income from all sources liable to taxation under the prin-, 
cipal Act, of such family, firm or company. 

5. (1) In the case of a person or company whose total income is in 

the Collector’s opinion of an amount chargeable with 
Power to call for super-tax, the Collector, instead of or in addition to 
returns. notice I'eferred to in section 14-A of the principal 

Act, may cause a notice to be served upon him or it requiring him or it 
to furnish, within such period as may be specified in the notice, a return 
in the prescribed form with a declaration annexed thereto to the same 
effect as that required to be annexed to a return under the said section, 
setting forth the total income in the previous year of such person or com- 
pany, and such further particulars as may be provided for by such form. 

(2) Ever>^ notice issued under sub-section (l)y and every return 
and declaration required by such notice, shall be deemed respectively to be 
a notice issued and a return and declaration required under section 14-A 
of the principal Act, and the provisions of sections 34, 35 and 36 of that 
Act shall apply accordingly, 

(3) Where a return is furnished in accordance with the terms of a 
notice under this section or under section 14-A of the principal Act, the 
assessment to be made by the Collector shall be made after considering such 
return. If no such return is furnished, such assessment shall be made 
after such inquiries as the Collector thinks fit have been carried out. ' 

6. In the case of a person or company who, in the Collector’s opinion, 
Notice to persons ^^argeable udth super-tax, the Collector shall cause 

chargeable with super^ a notice to be served on him or it stating the following 
patticulats, : namelyv 


tax. 
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(a) his or Its name and the source or sources of the income in res- 

pect of which he or it is chargeable; 

(b) the year or portion of the year for which the tax is to be paid; 

(c) the place or places, district or districts where the income 
accrues; 

(rf) the amount to be paid; and 

(e) the places where and the person to whom the amount is to 
be paid; and requiring him or it to pay within sixty days from the date 
specified in the notice the amount stated therein as payable by him or it, 
or to apply to the Collector within thirty days from that date to have the 
assessment reduced or cancelled : . 

Provided that, if in accordance with any rules made under this Act 
super-tax is payable in any case by instalments, the notice shall specify 
the date on which each instalment falls due, and shall require him or it to 
pay such instalment within the prescribed period from that date, or to 
apply as aforesaid to the Collector within thirty days of the date on which 
the first instalment falls due. 

7. Every amount specified as payable in a notice 
jTime and place of served under section 6 shall be paid within the time, 
payment. place and to the person mentioned in the notice. 

^ Application of pm^^^ 8. Subject to the provisions of this Act — 

sions of Act II of i8S6. ^ 

(a) the provisions of sections 20 to 24 of the principal Act shall 
apply in the case of super-tax as if. that tax were income-tax chargeable 
under Part IV of the principal Act; 

(b) the provisions of Chapter IV of the principal Act shall apply 
to the revision of assessment to super-tax as if that tax were income-tax 
chargeable under Part IV of the principal Act: 

Provided that the time within which the petition referred to in sec- 
tion 25 (2) of the principal Act shall ordinarily be presented shall be the 
period specified in the notice served under section 6 of this Act, and that 
the form of the petition shall be modified in such manner as may be neces- 
sary to adapt it for the purposes of this Act; and 

(c) the provisions of Chapter V of the principal Act and of sec* 
tions 32, 37 and 39 to SO-A of the principal Act shall, as far as may be, 
apply, in regard to the matters mentioned therein, in the case of the super - 
tax as if that tax were income-tax chargeable under the principal Act. 

9. ( 1 ) The Governor-General in Council may make rules consistent with 
this Act for ascertaining and determining the taxable 
Rulemaking power, any person or company thereunder, for 

preventing disclosure of particulars contained in documents delivered or 
produced with respect to sucK assessments, for prescribing the procedure 
that is to be followed on applications for refund of super-tax, for provid-^- 
ing for the payment of that tax by instalments, and generally for carrying 
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out the purposes of this Act, and may delegate to a Local Governm«^nt the 
power to make such rules so far as regards the territories subject to that 
Government. 

(2) In making a rule for preventing the disclosure of any parti- 
culars referred to in sub-section ( 1 ), the Governor-General in Council 
may direct that a public servant committing a breach of the rule shall be 
deemed to have committed an offence under section 166 of the Indian 
Penal Code : 

Provided that a penson committing any such offence shall not be liable 
to be prosecuted therefor without the previous sanction of the Local 
Government. 

(3) Rules made under this section shall be published in the officia! 
Gazette. 


SCHEDULE. 
(See Appendix IX.) 
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ACT NO. XIX OF 1920. 

Statement of Objects and Reasons. 

1. Ihe existing super-tax .law is not based on the existing Income* 
tax Act, and one object of the present Bill is to bring the law relating to 
super-tax into relation with that at present governing income-tax. 

2. A second object of the present Bill is to give effect to the proposal, 
mentioned in the speech introducing the Financial Statement for 1920-21, 
to abolish the present super-tax on the undivided profits of companies am! 
firms and to replace it by a new super-tax, at a flat rate of one anna in the 
rupee, on the whole income of companies in excess of Rs. 50,000. The 
present super-tax will continue to be levied on individual incomes, un- 
registered firms and Hindu undivided families being treated for the pur- 
poses of taxation as individuals. The operative clause of the Bill is No. 4. 

3. The remaining clauses of the Bill are concerned with the applica- 
tion of the relavant sections of the Income-tax Act and do not call for 
comment. 

Delhi ; W. M. HAILEY. 

The 27th Febmary, 1920. • 


Report of the Select Committee. 

The only amendment which we propose in the Bill is one of drs.Hmg, 
The word ''prescribed” does not occur in the Bill, and the definition of the 
term is only required in the case of the applied sections of the Indian In- 
come-tax Act, 1918. We have therefore transferred the definition to 
clause 6 of the Bill. 

Sir Fazuibhoy Currimbhoy pressed for an amendment in the Bill 
w^hich would exempt shareholders in a company from payment of super- 
tax on their income derived from a comipany which had already paid the 
tax. The majority of us were of opinion that such a concession would 
be contrary to the principles of the tax proposed by the Bill. 

The Committee considered various suggestions in connection with the 
taxation clauses. The first was one from Mr. Sita Nath Ray to the effect 
that the Flindu undivided family should be placed on the same footing as a 
company, namely, that it should pay super-tax at the flat rate of one anna 
in the rupee. The Committee were of opinion by a majority that the 
effect of this would be to place a Hindu undivided family in an unduly 
-favourable position as compared with a company, inasmuch as the indivi- 
dual members of the family wouW not be liable to pay the ordinary super- 
tax on the distributed income, since such income would not he ascertainable. 
Mr. Sita Nath Ray then proposed a flat rate tax of one and half annas; 
the objection to which was that it would create a hardship in the case of 
I— I ■ 
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the numerous smaller joint families. Mr. Sarma proposed a piovision 
on the lines of section 20 of the English Income-tax Act, 1918, which enables 
partners, coparceners and joint tenants in certain cases to make separate 
claims for relief. The Committee considei^ed that the difhculty of ascci- 
taining the shares of individual members of a joint Mitakshara family 
would be almost insuperable. It was finally agi'eed that those membeis 
who are particularly interested in this question should consider further 
possibilities and discuss them with the Finance Department of the Govein- 
ment of India. We have not proposed any amendment. 

The mil March, 1920. 

I sign this Report subject to a note qf dissent. 

It is inequitable that a man should have to pay twice and thrice super- 
tax in respect of the same income. I intend to move an amendment to 
prevent this anomaly. 

F.'VZULBHOY Currimbhoy. 

I sign this Report subject to my right of moving amendments. 

S. N. Roy. 

1 sign this Report subject to my right of moving amendments. 

W. E. Crum. 


[2Zrd March, 1920.] 

All Act to amend the law relating to Super-tax. 

Whereas is is expedient to amend the law relating to S'uper-tax; it 
is hereby enacted as follows: — 

Short title, extent 1- (1) This Act may be called The Supek- 

and commencement. XAX ACT, 1920; 

(2) It shall have the same extent as the Indian Income-tax Act. 
1918: and 

(3) It shall come into force on the first day of April 1920. 

c . . 2. (1) In this Act, unless there is anything repug- 

nant in the subject or context,— 


■'principal Act” means the Indian Income-tax Act, 1918; 
“super-tax” means a tax imposed by this Act; and 
“unregistered firm” means a firm which is not a registered firm. 
(2) Save as otherwise provided in this Act, words and expressions 
used herein and defined in the principal Act shall be deemed to have the 
meanings respectively attributed to them by that Act. 

3. For the purposes of this Act, taxable income shall be the taxable 

Taxable mcome computed in the manner laid down in Chapter 

I of the principal Act, subject to the following modifi- 
cations, namely, that the proviso to section 7, sub-section (2) of section 12 
and sub-section (2) of section 14 of ; that Act, shall have no application 
and tliat sub-section (1) of section 12 shall have application only in thJ 
eases of unregistered firms and Hindu undivided families. 
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4. In addition to the tax imposed by section 14 of the principal Act/ 

there shall, subject to the following provisions of this 
Ineome chargeable Act, be charged and recovered and paid in the year 
thereof. beginning on the first day of April, 1920, and m each 

subsequent year— 

(a) by every individual subject to this Act, by every unregistered 
firm and by every Hindu undivided family, a super-tax on his or its tax- 
able income at the rate specified in the Schedule, and 

(b) by every company, upon the amount by which its taxable in- 
come exceeds fifty thousand rupees, a super-tax at the rate of one anna in 
the rupee. 

5. The Collector shall assess the sum pa 3 ^abie after considering the 

^ returns, if any, made under sections 16, 17 and 28 of 

Method of assessment. i a . i i - ■ . . 

the principal Act, and the result ot any inquiry made 

by him under section 18 of that Act. In the cases mentioned in sub-sec- 
tion (4) of that section the Collector shall make the assessment to the 
best of his judgment. 

6. Sections 19 to 23, 25 to 27, Chapters IV and V, sections 42 and 

45 to 52 of the principle Act shall, so far as may be, 
vn^o^f ^PP^y ^^se of super- tax as if that tax and also, 

° ‘ in the case of section 25, as if any tax due under the 

Super-tax Act, 1917, were income-tax chargeable under the principal Act : 

Provided that, in applying the said provisions, the word ^'prescribed’’ 
shall be deemed to mean prescribed by rules made under this Act or by 
rules made under the principal Act and applied with or without modifica- 
tion under the provisions of this Act. 

7. (1) The Governor-General in Council may make rules for carry- 

ing out the purposes of this Act, and may, subject to 
such restrictions and conditions as he may impose, 
delegate to a Local Government the power to make such rules so far as 
regards the territories subject to that Government. 

(2) Any rules made under section 43 of the principal Act may be 
applied by notification in the Gazette of India or the local official Gazette, 
as the case may be, to the purposes of this Act by the authority which 
made the same, with such modifications specified in the notification as 
may be necessaiy to facilitate their application to the said purposes. 

(3) Rules made or applied under this section shall be published in 
the Gazette of India or the local official Gazette, as the case may be, and 
shall thereupon have effect as if enacted in this Act 

^Bepeai of Act viil Super-tax Act, 1917, is hereby repealed : 

Provided that such repeal shall not affect the liability of any person 
to pay any sum due from him under the said Act. 

V' 'A, • schedule. 
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REPORT OF THE ALL-INDIA INCOME-TAX COMMITTEE, 192L 

1. We are of opinion that in view of the difficulties arising from a 
recent interpretation by a High Court of the word Income in section 3 
of the Act, that section should be altered on the lines of the English In- 
come-tax Act in order to provide that income-tax shall be chaiged not on 
“income” but “in respect of property, profits or gains” as described in 
Schedules or specific sections of the Act. 

2. In view of the variety of systems of keeping accounts in this 
country we are of opinion that it is impossible to prescribe in the Act any 
uniform system of account-keeping on which pi'ofits shall be worked our. 

3. We recommend that the Indian Income-tax Act should be extend- 
ed in full to British Baluchistan and not confined, as at present, to the 
incomes of Government servants. 

4 . We agree that the Indian Income-tax Act should be amended in 
order to provide that no account shall be taken of any income derived 
fx'om a Hindu undivided family by any individual member of the family 
in determining the rate at which that individual member shall pay income- 
tax on his separate income, 

6. We agree that the Act should be amended in order to make the 
total income determine the liability to the tax as well as the rate at which 
the tax should be assessed on every portion of that income, and also in 
order to make the deduction on account of insurance premia, permissible 
in the case of all incomes from whatever source derived. 

We are not in favO‘ur of the recommendation made by the Moham- 
medan members of the Madras Committee that an allowance equal to or 
in lieu of insurance premia should be made in the case of those communi 
ties which have religious objections against life insurance. 

6, The majority of the members of the Committee ax‘e of opinion 
lliat the adjustment system should be abolished pi*ovided that the assess- 
ments made in the current year be adjusted. 

As regards new businesses we are of opinion that no assessmeixt 
should be made xxntil the second year. Provision should, however, be made in 
the Act for businesses that close down during the course of a financial year 
that the Collector may assess for that year on the profits received for the 
portion of the year during which the business is carried on. 

We consider that there should be statutory pi'ovision that the ownex'S of 
a business about to be closed down sho^uld giye notice to the Revenue autho- 
rities of their Intention to close down the business 15 days befoi*e the busi- 
ness is closed down. An addition should be xnade to section 24 for this 
pux*pose. Rax Bahadur Ganga Ram and Dewan Tek Chand would prefer 
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that this provision should not apply to persons who have not been previ- 
ously assessed. 

7. We are of opinion that all rules under the Income-tax Act should 
be made by the Government of India and that no rules should be made by 

the local Governments. 

We endorse the opinion of the English Royal Commission on In- 
come-tax in paragraph 408 (b) of their report that, where it can be done 
AvitliGUt detriment to the public interest, the general purport of the instruc- 
tions issued to the Income-tax staif, so far as they affect tax-payeis, 
should be made available to the public. 

8. As regards the question of the graduation of the tax we are of 
opinion that the grievance caused by the “jumps’" is not sufficient to justify 
any change in the present system. Some members consider that the 
Schedule should be altered by the addition of two new rates of pies for 
incomes between Rs. 10,000 and Rs. 12,500 and 10-| pies for incomes be- 
tween Rs. 17,500 and Rs. 20,000. The majority, however, do not con- 
sider that even this change is required. 

9. We are of opinion that the distinction between registered and un- 
registered firms should be abolished and that the Act should make provi- 
sion somewhat on the lines of the English Act for assessing the profits of 
partnerships as such at the highest rate. If the individual partners file 
their statements of personal income at the same time, the assessor will 
merely have to ascertain whether the whole of the partnership profits are 
accounted for in these personal statements, in which event he would charge 
the partners direct at the appropriate rate. It would be left for the deci- 
sion of the assessor in each case to decide whether a partnership existed 
or not. The super-tax on unregistered firms should be abolished. Super- 
tax would then be levied on each individual partner on his total income. 
The only difficulty anticipated is as regards the nonresident partner. We 
consider that provision should be made in the Act empowering the In- 
come-tax assessor to call upon any resident partners or representatives 
of a firm to pay the super-tax due on the share .of the profits belonging to 
any , non-resident partner. We do not consider it feasible to insert any 
provision requiring any such resident partner or representative of the firm 
to get from the non-resident partner a statement of any other income that 
may accrue to him in India. 

10. We are of opinion that the present rules made l)y most local 
Governments providing that the tax shall only be refunded in the district 
in which it was levied .should be abolished and that any rules made should 
provide that a refund should be granted to an assessee in the district in 
which he is assessed to income-tax, or, if he is not assessed, the district 
of his residence. We also recommend that it should be made obligatory 
on all persons who deduct income-tax from interest on Government securi- 
ties or the securities of companies to issue to at security-holders a certifi- 
cate that income-tax has been deducted at the maximum rate, and that 
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companies distributing dividends shq.uld be required by law to give a certifi- 
cate that income-tax has been or will be paid at the maximum rate. In 
both cases the amount of rate should be specified in the certificate. These 
certificates should be accepted as a final authority for a refund in the 
district in which the assessee is assessed, or, if he is not assessed, in which 
the asseessee resides. , 

We recommend that applications for refunds should be received by 
post and that the refunds for those assessees who do not pi'esent them- 
selves before the Collector should be remitted by money order. In such 
cases the cost of the money order should be borne by Government and 
should not be deducted from the amount refunded. 

We are unable to support the recommendation of the Bombay Com- 
mittee that in the case of Government securities the tax should be re- 
covered at the lowest rate, the balance due being recovered direct from 
the assessee by the Collector. 

Recommendations Regarding Specific Sections. 


Section 2 (2), 

11. Mr. Roy put forward the proposal that the members of a Hindu 
undivided family should be permitted to register their shares with the 
Collector, and that where there is registration of the whole 16-anna share, 
assessment should be made individually on each member of the family 
only in respect of his share. He wishes this proposal to have effect al- 
though the income is not as a matter of fact actually distributed accord- 
ing to the registered shares. Mr. Monmohandas Ramji supports this 
proposal. Rai Bahadur Ganga Ram, Dewan Tek Chand and Mr, Jatar 
consider that the change proposed is neither possible nor desirable. The 
other members of the Committee do not wish to express any view upon 
this point, except to point out that if this proposal is carried out, the pro- 
posal prev;iously made (paragraph 4 above) that the income derived by 
any individual member of an undivided Hindu family should not be taken 
into account in determining the rate of tax to which he is liable should 
have to be dropped. 

Section 2 (4). 


12. We agree to the proposal that the definition of Chief Revenue- 
authority should be amended so as to permit a person other than the Financial 
Commissioner or the Board of Revenue being appointed as head of the 
Income-tax Department in provinces where these authorities exist. We 
also agree to the proposal of the Madras Committee that the designations 
of the Chief Revenue-authority, Collector and Commissioner shwid be 
abolished as they are likely to cause confusion and that the Income-tax 
authorities should be given a distinct nomenclature distinguishing between the 
assessor, the appellate authority and the head of the department We also 
»pee with the the Madras Committee that the Income-tax Com- 

missioner should not be appointed as a matter of routine but should be an 
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officer experienced in income-tax work in India who is himself prepared 
to keep the post for a sufficient time to preserve consistency and continuity. 

The Bengal members are only prepared to agree to the proposal re - 
garding the amendment of the definition of “Chief Revenue authority'’ 
on condition that their proposal regarding the association of non-official 
agency with the Commissioner of Income-tax in the disposal of revision 
cases and cases referred to High Court is accepted {see paragraphs 39 
and 54 below). 

Section 2 (5). 

13. We agree with the proposal that the definition of “assessor” 
should make it clear that in cases where a business has various branches 
whether situated within the same province or more provinces than one, 
the assessor of the district in which the branch is situated should be given 
the powers conferred by this definition on the Collector of the headquarters 
district. 

Section 2 (II). 

14. We agree that power should be taken to fix by rule the “previous 
year” for any commercial community when the year adopted by the com- 
munity does not conform with the present definition in the Act. There 
are two cases to be provided for, (1) the case where a commercial year 
may be slightly over or slightly under twelve months, and (2) the case 
where a commercial year ends shortly after the 31st March, In the latter 
case it is suggested that “previous year” should include a year terminating 
within one month after the end of the financial year. 

Section 3 (1). 

15. We are not in favour of the proposal of the Bombay Committee 
that the Act should be extended so as to make liable to Indian income-tax 
incomes earned outside British India when not received in British India, 

When an assessee domiciled in British India has an income accruing 
outside British India and brings that Income into British India at intervals, 
the Act should provide that these accumulated profits shall be liable to 
assessment whenever brought into British India, irrespective of whether 
they are brought within the year in which 'they are earned or not. 

Section 3 (2) (iv), (v), 

16. We agree I with the proposal that the concessions given to the 

particular provident funds mentioned in these clauses should be extended 
to the provident or superannuation funds of private firms and companies. 
It would, however, , be necessary to lay down some general principles (in 
particular providing that no such privilege should be conferred upon any 
funds which have not irrevocably left the control of the proprietors of the 
business), and these principles might be inserted in the rules to 

be framed kinder the Act, pending legislation for such funds, which we 
understand is at present under consideration, 
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Section ?> (2) (viii). 

17. We coiisid^ that the Legislative authorities should be asked 
whether this clause read 'with the definition of the word lousiness' in sec- 
tion 2 (3) will cover the case of a person purchasing one house with the 
intention of selling it for profit, and if the case is not covered, we suggest 
that the Act should be amended in order to provide for such a case. 

Section 5. 

18. We agree that efforts should be made to simplify the forms of 
return for income-tax purposes so as to make them as intelligible as pos- 
sible to the assessees, and that the forms should be prescribed by rules 
made by the Government of India. 

Section 6. 

19. We agree that this section should be amended in order to require, 
all employers to deduct income-tax from all payments to their employees 
under “Salaries'', 

Section 8. 

20. We agree that this section should be amended so as to provide 
for the case of premises let for business purposes and also for the assess- 
ment under this section of such premises as wharves, milyards, etc. 

In view of the heavy loss that it would be involved, we are not pre- 
pared to recommend that municipal taxation should be allowed as a deduc- 
tion under this section, Mr. Roy and Mr. M. M. Ramji would allow deduc- 
tions in respect of municipal taxation on house property and would make 
up the loss by increasing the rates of income-tax generally. 

We do not consider that any allowance should be made for broker- 
age for arranging loans on mortgages and legal charges relating thereto 
as they are in the nature of capital charges. 

We are unable to accept the recommendation of the Bombay Com- 
mittee that, when the annual value exceeds the actual receipts from rent, 
tax should be levied from the tenant on the difference, or that the land- 
Ic^rd should be empowered to recover tax from the tenant, as this seems to 
us to be a matter for mutual arrangement between the landlord and the 
tenant. 

Section 8 (i), (w), 

21. We consider that the allowance of one-sixth for repairs is a 
generous one and that there is no case for increasing it. Mr. Roy dissents 
and would al)oIish the one-sixth allowance and allow actual expenditure in 
every case. 

Section 8 (vi), 

22. We do not consider that any alteration is required in sub-clause 

(vi) regarding collection charges. 

Section 8 (mi). 

23. We do not consider that any alteration is required in sub-clause 

(vii) regarding the allowance for vacancies. If there is any want of uni- 
formity or regularity in connection with any such allowance the matter 
could be cured by executive msttmctions, , ■ 
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Section 9. 

24. We do not consider it necessary or possible to specify in this 
section all allowances which are admissible or inadmissible. Suggestions 
have been received from Madras for the insertion in this section of r 
large number of allowances most of which are generally allowed imder 
sub-section (2) {ix) \ lack of uniformity in granting deductions permis- 
sible under that sub-section can be provided for by the issue of executive 
instructions; in particular we consider that such instructions should be 
issued providing for allowances for bad debts, when consistent with the 
system of accounts adopted by the assessee. 

Section 9 (2) (in), 

25. We agree that instructions should be issued that under sec- 
tion 9 (2) (Hi) interest paid to a partner on a legal loan lent by him to 
the firm should be allowed as a business expense to the firm. We can- 
not accept the proposal made by the majority of the Madras Committee 
that the share of profits given to Mohammedan depositors in lieu of in- 
terest on borrowed capital should be allowed as a business expense. 

26. We cannot accept the proposal made by the Bombay Committee 
that salaries paid to a partner should be allowed as a business expense. 

Section 9 (2) (iv) 

27. We agree that the allowances provided for in clause 9 (2) (iv) 
should be extended so as to cover insurance of stocks, stores and office 
furniture. 

We are unable to support the recommendation of the Bengal Commit- 
tee that allowance should be made for internal insurance by a firm itself. 
The non-official members from Bengal and the United Provinces dissent 

We do not consider it advisable to insert any provision in the Act for 
allowing as a business deduction insurance against a loss of profit. We 
think there should be a standing instruction that where the owner of a 
business asks for any such allowance it should be given on the assessee 
agreeing to pay income-tax on any amount recovered from the insurance 
company. The same principle should apply to insurance against loss of 
rent under section 8. 

Section 9 (2) (vi), 

28. We recommend that the section should be amended so as to 
provide that depreciation at the rates sanctioned by the Government of 
India should be allowed every year when there are sufficient profits and 
only the excess of the depreciation allowance over profits should be carri- 
ed forward from year to year until absorbed, that this practice should be 
followed whether* the depreciation allowance is adjusted in the accounts 
or not irrespective of the amount shown in the accounts. We agree that 
the sub-section 9 (2) (w) should be further amended in order that the 
rates of depreciation approved by the Government of India should be 
fixed rates and not maxima/ and should apply to the whole of India. 
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Section 9 (2) (viii), 

29. We are unable to accept the recommendation made by the majo- 
rity of the Madras Committee that the provisions of this section should be 
extended SO as to provide that all municipal taxes on a business whether 
in respect of premises or otherwise should be allowed as a business ex- 
pense even if such a tax varies with the income of the business and is in 
the nature of a local income-tax. 

S.ection 9 (2) 

30. We are of opinion that bona fide expenditure for the welfare of 
the employees of a business should be allowed as a business expense 
under this sub-section on conditions to be prescribed by the Government of 
India or to be agreed upon between the Government of India and the 
assessee. We recognise that it is impossible to make any specific provi- 
sion in the Act for this purpose. 

Section 14 (2). 

31. We consider that the words “by collection in that year” should 
be omitted, as they are inconsistent with section v36 (5). 

We agree that it is necessary to omit from this section the words 
“and the taxable income of such company or firm is Rs. 2,000, or up- 
wards^’ and to provide for the maximum rate being levied on the whole 
of the taxable income of the company or firm. 

Section 17. 

32. We consider that when a particular period is prescribed in the 
notice within which a return must be made, that period should date from 
the date of service of the notice on the assessee and not from the date 
on which the notice was issued. We consider it unnecessary to extend 
the period within which a return must be furnished to 60 days, as the 
Collector has complete discretion to extend the period. 

Section 17 (2). 

33. We are unable to accept the recommendation made by the 
rioinl>ay Committee that the old summary procedure should be reintroduc* 
chI for incomes between Rs. 2,000 and Rs. 5,000. Mr. Manmohandas 
kamji dissents from this conclusion. 

Section 18. 

34. We do not consider that any change should be made in this 

section on the lines suggested by the Madras Committee that the 

Collector must specify the particular accounts and documents to be produc- 
ed and not to call for all documents and accounts as we consider that the 
present provisions of this section are efficiently clear. 

We agree with the Madras Committee that the section should be 
amended in order that it should not be obligatory on the Collector in every 
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case to call for accounts where he considers the return in any way to be 
incorrect. We consider that this object could be attained by substituting 
the words ^^or produce” for the words ‘^and produce” in sub-section (2). 
The object of the amendment is to provide that the Collector may dispose 
of a case by a personal interview with the assessee without being required 
by the Act to call for documents if he does not think this necessary. 

We agree that the sections of the Act which provide that an assessee 
must attend either in person or by a pleader should be amended so as to 
allow the assessee to be represented by any person authorised by him. 

We agree with the Bengal recommendation that a Collector should 
have power to call for the production of accounts whether a return has 
or has not been filed. We recommend that executive instructions should 
be issued to prevent undue detention of accounts called for by an assessor. 

We do not agree with the Bombay proposal that Income-tax Collectors 
should be debarred from taking notes from accounts of the names of persons 
who borrowed money from or lent money to the firm that is being assessed. 
We agree that any such notes must be kept strictly confidential. Mr. Man- 
mohandas Ramji and Mr. Roy dissent from this. 

Scciion 18 (5). 

35. We recommend that the Act should be amended in order to pro- 
vide for cases where the income from salary is by itself below Rs. 2,000 
and is not liable to taxation at the source, and where an assessee’s total 
income by the addition of other income to his salary is over Rs. 2,000. 
This suggestion is made as section 18 (5) refers only to sections 8 — 11. 

Section 20. 

36. We are unable to recommend the suggestion of the Madras 
Committee that an assessee should in all cases be supplied free with a copy 
of the Collector's order of assessment along with the notice of demand. 
We agree, however, that an assessee should be supplied by the Collectox* 
with a copy of the order of assessment free of charge if he applies for it. 

The majority of the members agree to the recommendation of the 
Madras Committee that where there is a change in the proprietorship of 
a business or profession, it should be made clear in the Act that the liabi- 
lity for the tax based on the income of the preceding year attaches to the 
business or profession itself and that the new owners are liable for the 
tax although they were not owners for the whole of the time during which 
the profits on which the assessment is made were earned. This will also 
apply to cases where a company has been boiaght up by another company. 

Section 2\. 

37. We are not in, favour; of '-the- Madras Committee's proposal that 
an appeal should be allowed in cases where an assessee has failed to make 
a return or to comply with a notice requiring him to produce his accounts 
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unless the appellate authority finds that the failure is knowing or wilful 
We are/ however, in favour of the proposal of the Bengal Committee that 
as it is very difficult to determine that a person has “knowingly and wil- 
fully'’ failed to make a return under section 17 or to comply with the 
terms of a notice under section 18, section 21 should be amended so that 
any person who has after due notice and reasonable opportunity fail to 
make a return or to comply with the terms of a notice under section 18 
should not be able to petition or appeal against an order of assessment or 
adjustment. Where, however, an assessment has in such a case been 
made under section 18 (4) and an assessee shows within one month from 
the date of service on him of a notice of demand to the satisfaction of the 
Collector that his omission to make a return or to comply with the terms 
of a notice under section 18 is due to want of due notice or lack of reason- 
able opportunity it should be open to the Collector to make a fresh assess- 
ment without the assessee having to file an appeal to the appellate authority 
against the original assessment. Dewan Tek Chand and Rai Bahadur 
Ganga Ram would prefer the Madras Commitee's proposal. 

Sccixovi 22 . 

38. As regards the view of the Madras Committee that the words 
“and fixing such time for payment as he thinks fit” in this section are 
inconsistent with the provisions of section 35, we are of opinion that sec- 
tion 22 only gives the Commissioner power, when he passes his final order 
on the appeal, to fix a date for payment and it gives the Commissioner no 
power to pass an order prior to the final order on the petition, requiring 
that the collection of the tax assessed shall be postponed, the Collector 
retaining his power under section 35 at his discretion to postpone collec- 
tion pending disposal of an appeal. 

We are not in favour of the suggestion mentioned by the Madras 
Committee that appeals should be heard by non-official persons appointed 
by the local Government. 

Section 23. 

39. We are not in favour of the proposal put forward by the Bengal 
Committee that, if a petitioner so desires it, his petition should be heard 
and disposed of by the Chief Revenue Authority sitting with two non- 
official assessors whose functions would be advisory only. We do not 
think it would be possible to get a panel of non-official assessors willing to 
undertake this duty in most of* the districts, and we do not consider it 
advisable that the Chief Revenue Authority should always deal with revi- 
sion cases at the headquarters of the province. The non-official members 
from Bengal dissent. 

Section 24. 

40. We recommend that this section should be amended in order to 
make it clear that the penalty imposed under it is a penalty and is not 
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Section 25. 

41. ^ We agiee that this section should be amended by alteriiig the 
words at any time in the year next following’’ to “^^at any time up to the 
end of the year next following.” 

Seven of the members of the Committee are in favour of extending 
the period under this section to three years, provided that in making 
assessments or i e-assessments care is taken not to call for the production 
of account books unnecessarily and to detain them undulv. Six members 
of the Committee would retain the period of one year. 

We agree that the last woi*ds of the section '‘and ail the provisions of 
this Act shall apply accordingly” should be amended in order to make it 
clear that all that is necessary is that the Collector should commence the 
proceedings for the assessment or re-assessment within the period pres- 
cribed by this section. 

Section 26. 

42. We agree with the proposal put foiward by several provincial 
Gomniittees that this section should be amended so as to allow the Collector 
to rectify mistakes of his own motion. 

We agree that it should be made clear, either by re-wording the sec- 
tion itself or by executive instructions, that the word ‘‘mistake” in this 
section refers only to a mistake which is patent from the facts or docu- 
ments wdiich were before the assessing officer when he passed the original 
assessment order and that it is not intended either to confer a general 
power of review^ or to authorise any assessee to introduce new facts. The 
period under this section should be the same as in section 25. 

We recommend that the word “may” in the first line of the section 
shc'uld be replaced by the word “shall”. 

Section 28. 

43. We agree with the proposal of the Bengal Committee that provi- 
sion should be made in this section to enable a Collector to require infor- 
mation to be given regarding specific payments when there is reason to 
believe that such payments could become liable to income-tax in the hands 
of the recipients. Mr. Manmohandas Ramji dissents on the ground that 
the Bombay Committee are opposed to, any attempts to obtain information 
regarding the income of any assessee from any other party. 

Section 33. 

44. We are unable to propose, as recommended by the Bombay Com- 

mittee, any suitable definition of , the. words “business connection” and 
“agent”. We are, however, of opinion that special efforts should he made 
to make the working of this section uniform and to define the policy to be 
followed thioughouCthe whole :of Ind% by rules or by executive 

instructions. 
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Section 35. * 

45. We do not see any reason to accept the Madras proposal for 
omission of the words ‘‘or if a time is not so mentioned, then on or before 
the first day of the second month following the date of the ntice or order.'’ 

Section 36. 

46. We agree with the proposal of the United Provinces Committee 
that sub-section (1) of this section should be divided into two sub-sections, 
one providing separately for levy of the penalty and one for realisation 
of the demand. 

We do not think it is necessary to alter this section as proposed by the 
Madras Committee in order to make it possible to arrest a defaulter in 
the Madras City. 

Section 37. 

47. We consider that it should be made clear in the Act that where 
income-tax is deducted at the source it is the gross amount of the income 
before the income-tax is deducted that is to be taken into consideration 
in determining the rate at which an assessee shall be liable to income-tax 
on the rest of his income and also in determining his liability to super-tax. 

Clause (b) of this section should be amended in order to make it 
clear that it is the amount of the profits to which a partner is entitled and 
not the profits which he has actually received which determines his per- 
sonal liability to income-tax and his claim to a refund. 

Section 38. 

48. We consider that the period within which claims for refund 
under section 37, should be allowed should be extended to thi*ee years from 
the last day of the year to which the claim related, if a similar extension is 
made with regard to the period prescribed in sections 25 and 26. 

Section^ 40, 

49. We agree with the Bengal Committee that the question should 
be considered of whether a refei'ence to section 28 is required in this sec- 
tion, as it is not clear whether such reference is necessary in order to bring 
section 177 of the Indian Penal Code into operation against a pex'son who 
makes a false statement under section 28. 

Section 41. 

50. As regards a suggestion from the Madras Committee for an 
alteration regarding the officer empowered to sanction prosecutions we 
think that the. power to sanction prosecutions should be conferred uport 
the appellate authority under the Act and not upon the Income-tax Collector. 

51. Wo agree that this section should he amended in order to make 
penal the disclosure of any information contained in any income-tax assess- 
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ment record or any evidence or answer given by any person examined by 
revenue autliorities. 

We also think that it should be made clear in the Act that these docu- 
ments or records cannot be called for by civil courts and suggest that the 
wording of the English Act should be followed, preventing public servants 
from disclosing information obtained in connection with the assessment of 
incomes except to such persons only as act in the execution of the Act, and 
where it shall be necessary to disclose the same to them for the purposes 
of the Act, or in order to, or in the course of, a prosecution for perjury 
committed in connection with procedings under the Act. 

We are further strongly of opinion that the practice in certain provin- 
ces of furnishing information to local authorities, who impose a tax on 
‘Circumstances and property^" or a local income-tax of the details of assess- 
ments made by the income-tax authorities must be stopped. 

We do not accept the proposal of the Madras Committee that for the 
words “Local Government'’ the words “District Officer or Magistrate or 
an officer of his status” should be substituted in the proviso, as section 50 
empowers the Local Government to delegate its powers to the head of the 
Income-tax Department. 

Section 46. 

, 52. The Legislative Department might consider the objection raised 

by the- Madras Committee to the words “by the delivery or tender to him” 
in this section. That Committee recommends that the section should be 
amended in order to make it clear that a notice may be served in the manner 
prescribed in the Code of Civil Procedure for the service of summons. 

Section 47, 

53. We agree to the proposal of the United Provinces Committee 
that this section should be so worded as to make it clear that the reference 
to the Government of India under this section is optional and not compul- 
sory; that is, where the provinces concerned agree as to what is to be 
considered the principal place of business, no reference need be made to 
the Government of India. 

Section 51. 

54. We are of opinion that a reference to the High Court should be 
made only on a question of law and not on a question of fact. Mr. Man- 
mohandas Ramji dissents. We agree to tlie proposal that this section 
should be amended so that the Chief Revenue Authority should no longer 
have power to withhold a reference to the High Court oji the ground that 
an application is frivolous, or that a reference is unnecessary, but should 
le required to state a case to the High Court on the application of an asses- 
see. Also that in order to provide against frivolous and unnecessary appli- 
cations the section should contain a provision that every such application 
should be accompanied by aHee of Rs. 100. In order to safeguard the 
revenue the section must provide that the fact tliat a case has been stated 
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to the High shall not in any way stop the collection of the income- 

tax due from the assessee. The assessee must pay the tax, but if owing 
to the judgment of the High Court the amount of assessment is reduced 
the amount overpaid shall be refunded with such interest if any as the 
High Court may allow. Two members of the Committee would levy a 
fee of Rs. 20 and one member would charge no fee at all. The Bengal 
representatives and Mr. Biixh are of opinion that there should not be an 
unrestricted right of appeal but that if the Chief Revenue Authority does 
not state a case on an application it should be open to the petitioner to re- 
quire him to reconsider his decision sitting with two non-official assessors, 
the opinion of the majority to prevail. 

We unanimously agree to the proposal of the Madras Committee that 
the section should be further amended in order to make it clear that the 
application for reference need not be made before the final order is passed 
by the Chief Revenue Authority but should be made within one month 
after the passing of the order. In order to secure the revenue such a re- 
ference should only be made after the assessment order has been passed. 

We unanimously agree that no authority other than the Chief Revenue 
Authority should be required or allowed to state a case. 

General 

54-A. We do not consider that any alteration is required in the defini- 
tion of ‘^Magistrate” in section 2 (9) of the Act as suggested by the 
members of the Madras Committee. 

55. We agree to the proposal made by several Provincial Committees 
that losses under one head of income should be charged against profits 
under another. Under the wording of section 14 it is the aggregate amount 
cliargeable under each head that determines taxable income, so that where 
a person has carried on a trade or profession and also has an income from 
liouse property if he has incurred an actual loss in the trade, the figure 
adopted under that head in arriving at the aggregate amount of income 
chargeable to income is nil and not a minus sum. The majoiity of the 
Committee 8 against 6 are opposed to the proposal made by the Bengal 
Committee that business losses should be carried forward for 3 years. 

56. The majority of the Committee are opposed to the Bengal Com- 
mittee’s proposal that provision should be made in the Act for making 
persons who are liable to income-tax liable to submit a return to the Col- 
lector of Income-tax whether called upon to do so or not. 

57. We do not accept the recommendation of the Bombay Committee 
that accountants wdio claim to have examined accounts of a tax-payer 
should he called upon to take a declaration on oath that the accounts are 
correct for income-tax purposes and that a penalty should be imposed 
where certified accounts are foundTo be incorrect from this point of view. 

58. With refex'ence to proposals ; of the Bombay Committee and the 
United Provinces Chamber of Commerce. We consider that there should be 
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no alteration in the present provision regarding the super-tax on com- 
panies; more particularly in view of the loss of income involved. Under 
the terms of our reference we are debarred from making any proposals 
involving a loss of revenue unless accompanied by proposals for recoup- 
ing that loss. 

59. Our opinion has been asked by the Government of India on 
certain difficulties experienced in the working of Rule 15 of the Devolution 
Rules which provides for the provinces obtaining a share in the growth of 
income-tax receipts in so far as that growth is due to an increase in the 
amount of income assessed. The difficulty is that income-tax on the 
profits of a Company is collected in the province in which the head- 
quarters of the Company is situated and the province where the whole of the 
operations of the Company are carried on, does not collect any income-tax 
from the Company. The non-official members recognize that there must 
be hardships in many cases but they are unable to lay down any general 
rule and leave it to the Government of India to decide where a case is 
such as to require any specific action. The case of Tata’s Iron and Steel 
Works was considered an exceptional case. The non-official members of 
the Committee (other than the Bombay representatives) think that in this 
particular case as the whole operations of the Company are conducted in 
Eehar and Orissa and as the Company itself has asked that the income-tax 
assessed on it should be collected in Behar and Orisa, the Government of 
India should reconsider their previous decision in the matter. 

Where the assessment of a Company or firm or business is transferred 
from one province to another, subsequent to the year 1920-21, the Com- 
mittee are unanimously of opinion that the amount of income assessed in 
provinces in 1920-21 for the purpose of this Rule should be reduced in the 
case of the province from which the Company is transferred and a corres- 
ponding increase made in the assessed income of the province to which the 
business is transferred. 

60 . With reference to the suggestion of Mr. Manmohandas Ramji 
that provision should be made for the alleviation of the burden of double 
income-tax where the same income, or part of the same income, is taxed 
in moi-e countries than one, it was explained that at a conference between 
representatives of the Home Government and the Dominions and of India 
an agreement was arrived at to the following effect : — 

That in respect of income-tax both in the United Kingdom and in 
India there should, be deducted from the appropriate rate of the United 
Kingdom income-tax (including super-tax) the whole of the rate of the 
Indian income-tax charged in respect of the same income, sul;>ject to the 
limitation that in no case should the maximum rate of relief given by the 
United Kingdom execeed one half of the rate of the United Kingdom 
income-tax (including super-tax) to which the individual tax-payer might 
be liable, and that any further relief necessary in order to confer on the 
tax-payer relief amounting in all to the lower of the two taxes (United 
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Kingdom and Indian) should be given by India. That is to say, the pro- 
posal is that where income is liable to taxation both in the United Kingdom 
and in India, it should pay only at the highest rate leviable in either country. 
These proposals have been accepted by the Government of the United 
Kingdom and are embodied in section 27 of the Finance Act of 1920. 
Under that provision a person whose income is assessed both in the United 
Kingdom and in India is entitled to claim/ from the authorities of the Unit- 
ed Kingdom a refund or rebate of the rate levied in India up to one half 
of the English rate. We recommend that the Indian Act should be amend- 
ed in order to implement the bargain arrived at and to provide that where 
any further relief is to be given in order to secure that such a person shall 
not pay a rate higher than the highest rate in either country, such relief 
will be given by India, subject to the limitation that the relief given in 
India shall not exceed half of the rate of income-tax and super-tax com- 
bined. At present the Indian rates of income-tax and s»uper-tax combined 
are less than half of the rates in the United Kingdom, and therefore no 
loss will at the outset be incurred to Indian revenues from this arrange- 
ment. Loss will only be incurred when owing to any alteration in the 
rates, the Indian rate is more than half the English rate, and the loss would 
merely be the amount by which the Indian rate exceeds half the English 
rate. 

61. The non-official members of the Committee desire to record their 
opinion that a matter of greater importance than the amendment of the 
Act is an increase in the number and efficiency of the staff, which should 
consist of officers of the highest training and integrity. They would em- 
phasise that the Income-tax Department should include experts of high 
standing trained in accountancy whose remuneration should be such as to 
reflect the market value of their professional experience and attainments. 
Accountancy should be one of the foundations of training for the whole 
service. The scale of pay should be such as to attract the best material 
available and all posts in the department including the highest should be 
open to any officer of proved experience and capacity. 

62, We have recommended that all the rules under the Act should 
he made by the Government of India and that local Governments should 
have no power to frame any rule. We have further throughout our re- 
port recommended that numerous details regarding assessment and the in- 
terpretation of provisions of the Act can only be settled and made uniform 
by^ issue of the rules and instructions. It is therefore essential in our 
opinion that the Government of India should have at least the nucleus of 
a department with functions similar to those of the Board of Inland 
Revenue in England. 
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INCOME-TAX ACT, 1922 (XI OF 1922).* 


Statement of Objects and Reasons. 

This Bill, which is designed to take the place of the Indian Income-tax 
Act, 1918 (VII of 1918) and the Indian Super-tax Act, 1920 (XIX of 
1920), is based on the report of a Committee appointed to make recommen- 
dations for the amendment of these Acts, more particularly regarding the 
assessment of mercantile profits. The report of the Committee was pub- 
lished for general infonnation on the 28th July 1921. The Bill deals mere- 
ly with the basis, the methods, and machinery of assessment. The rates 
at which income-tax and super-tax will be charged will be determined by 
the annual Finance Act, and the Schedules in the present Acts have, there- 
fore, been omitted from this Bill. The Bill is a purely administrative 
measure, the provisions of which will be set in motion by the passing of 
the annual Finance Bill. 

Basis of assessment. 

2. Under the present Act, tax at the rates fixed for any year is levied 
on the income of that year. A provisional assessment is first made on 
the income of the preceding year, and this assessment is subsequently 
adjusted and corrected when the income of the year in which the provi- 
sional assessment was made is ascertained. This system has given rise 
to numerous complaints. It involves the keeping of a running account 
between the Government and the tax-payer; where incomes are liable 
to sudden fluctuations, the tax-payer has to pay a heavy tax in a lean 
year and a light tax in a prosperous year; the working of the system is 
not clearly understood by many assessees, and has given rise to many 
misapprehensions. The Bill, therefore, provides for the tax at the rates 
sanctioned for any year being assessed finally on the income of the pre- 
ceding year and for the abolition of the adjustment system. Since, 
however, the assessments made in the current year are provisional asssess- 
ments, clause 68 of the Bill provides that all assessments made in the year 
1921-22 shall be adjusted. 

The only exception to this general mile is contained in clause 26 of 
the Bill, where, in order to guard against a possible loss of revenue owing 
to delay in making assessments on the profits of businesses that close down 
during the course of a financial or commercial year, it is provided that in 

♦For the text of the Act and Rules, see Introductiom 
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such cases, in addition to the assessment on the income ofHhe preceding 
vear, a further assessment may be made in the year in which a business, 
profession or vocation is closed down on the income of that yeai. The 
same clause imposes a statutory obligation on a person discontinuing a busi- 
ness, etc., to give timely notice to the income-tax authorities of his inten- 
tion to discontinue the business. 

3. Difficulties have been experienced in regard to the assessment of 
business profits owing to a High Court ruling that the word income in 
section 3 of the present Income-tax Act means income actually or con- 
structively received, and that the use of the word in this sense in section 3 
restricts and limits any interpretation to be placed upon the following 
sections of the Act which specify the different classes of income liable to 
the tax. If this interpretation were to be strictly followed, considerable 
inconvenience would be caused to assessees who keep their accounts not on 
the basis of sums actually received and sums actually paid out, but on the 
principles of mercantile accountancy by the preparation of a profit and 
loss account and the comparison of the value of the stock in hand at the 
beginning and the end of each year, since such assessees would be requir- 
ed to recast the whole of their accounts on a cash basis for income-tax 
returns. The provisions in clauses 3, 4, and 6 to 12 of the Bill have, 
therefore, been re-drafted in order to make it clear that the tax is charge- 
able not necessarily on “income’' calculated on actual receipts and expen- 
diture, but on the “income, profits or gains” as set out and defined in these 
clauses; while clause 13 makes it clear that no uniform method of ac- 
counting is prescribed for all tax-payers, and tliat every tax-payer may, 
vSo far as is possible, adopt such form and system of accounting as is 
l)est suited for his purposes. The only restrictions are that the method 
adopted must be one that clearly reflects the income of the assessee in 
respect of the fixed period of “the pi’evious year”, and that it is the one 
regularly employed by him for the purposes of his business. If the tax- 
payer does not regularly employ a method of accounting which clearly 
reflects his income for the “previous year”, the computation will be made 
in such manner as in the opinion of the assessor does clearly reflect it. 
Tc will be the method of accounting adopted for or by the tax-payer, there- 
fore, that will determine the period within which any item of gross income or 
any deduction therefrom is to be accounted for. For the same reasons 
the words “in respect of sums paid or, in the case of depreciation, debited” 
which occur in section 9 (2) of the present Act have been omitted, and 
sub-clause (3) of clause 10 of the Bill inserted so tliat there may be no 
doubt that the assessee may adopt either a cash basis or a mercantile 
accountancy basis as his regular system of keeping accounts. 

4. As stated above assessable income must be computed with refer- 
ence to a fixed period, which is known ns the “prevous year.” The defini- 
tion of the phrase “previous year” in section 2 (11) of the present Act 
has occasioned ■ difficulties to here is not da 

accordance with that definition. That definition restricts the accounting 


APPENDIX VIII 


Ixxxv 


S. 6] 

period to a period of twelve calendar months, and merely gives the assessee 
an option of adopting a year of twelve calendar rnonths ending on a date 
othei than the olst day of March. In the case of certain communities 
the commercial year is not necessarily a calendar year, but is a period 
which, expressed in calendar months, varies from year to year, and in 
one year may be slightly over and in another year slightly under twelve 
months. Again, any year which is adopted in place of the financial year 
must under the present definition terminate at some period within the 
previous financial year, and there are numerous cases where the commer- 
cial year terminates in the month of April so that the returns and accounts 
on which the assessment is based in such cases relate to a period more 
than twelve months prior to the date of assessment. Clause 2 (11) (&) 
provides for such cases, so that either the Government of India or the head 
of the Income-tax Department in a province, if authorised by the Govern- 
ment of India, may determine as the “previous year” a commercial year 
which may be slightly over or slightly under twelve months. It is intended 
that no commercial year should be fixed terminating later than one month 
after the end of the previous financial year. 

5. .The method of calculating taxable income which is prescribed in 
sections 12 to 14-A of the present Act has given rise to various inequali- 
ties in assessment. “Taxable income” under the present Act means in- 
come assessed directly on the assessee, that is, his income from sources 
other than the dividends of a company, or the share in the pi-ofits of a 
firm, so that an assessee who has income either from a firm or from the 
profits of a company and has 'in addition other income which is assessed 
to income-tax directly on him, pays no income-tax on that other income 
unless it is in excess of Rs. 2,000, while per centra he gets no deduction 
on account of insurance premia set against the income that he derives 
from a company or a firm. Clauses 3 and 14 to 16 of the Bill, therefore, 
provide that the “total income” of an assessee shall determine his liability 
to the tax as well as the rate at which the tax shall be assessed on every por- 
tion of that income and also permit the deduction on account of insurance 
premia in the case of all income from'whatever source derived. A further 
amendment in these clauses has been made in order to provide that no ac- 
count shall be taken of any income' derived from a Hindu undivided family 
by an individual member of the family in determining the rate at which 
that individual member shall pay income-tax on his separate income. 

6 . Under the wording of section H of the present Act it is the aggre- 
gate amount chargeable under each head that determines taxable income, so 
that when a person has carried on a trade or profession and also has an 
income from house property, if he has actually incurred a loss in the trade, 
the figure adopted under that head in arriving at the aggregate amount of 
income chargeable to income-tax is ftil and not a minus sum. In clause 25 
of the Bill it is proposed to amend .this provision so that a loss under one 
head of income may" be charged against profits under another. 


THE INCOME-TAX' ACT. [S. 7 

7. Another difficulty complained of by commercial assessee is in 
connection with the distinction in the present Act between registered and 
unregistered firms. This distinction is therefore abolished in this Billy 
under the provisions of which the profits of partnerships as such will be 
assessed at the highest rate, it being left to the assessor in 'each case to 
decide whether a partnei*ship exists or not from the papers or accounts 
produced by the assessee. While the” liability for the income-tax payable 
on account of the profits of a firm or partnership will remain upon the 
partnership, in order to avoid unnecessay refunds departmental instruc- 
tions wiirbe issued that where individual partners file their statements of 
personal income at the same time as the statement of the partnership profits, 
the assessor will merely have to ascertain whether the whole of the partner- 
ship profits -are accounted for in these personal statements in which event 
he would charge the partners direct at the appropriate rate. The liability 
of the partnership for the tax assessed on the partnership profits would 
however remain unless and until the tax assessed on the individual partners 
has been recovered from them. 

The super- tax on unregistered firms it is proposed to abolish, and 
supertax will then be levied on each individual partner on his total in- 
come. In order to provide, however, for the recovery of super-tax from 
the share of profits of partners in a firm who are not resident in British 
India, provision is made in clause 56 that the resident partners or re- 
presentatives of such firms shall pay the super-tax due on any non-resid- 
ent partner’s share of the profits, and a similar provision is made in the 
same clause regarding pa)’'ments to non-resident' share-holders of a com- 
pany who are liable to super-tax. This liability will merely attach to 
cases where the amount of profits or dividends payable to a non-resident 
partner or shareholder is in itself liable to super-tax on the assumption 
that it represents the whole income of such non-resident partner or share- 
holder. It does not appear feasible to insert any provision requiring 
the resident partner or representative of a firm to obtain from the non- 
resident partner a statement of any other income that may accrue to him 
in British India. In cases where there is reason to believe that there is 
such other income, it will be necessaiy to rely on the provisions of clauses 
42 and 43 of the Bill. 

8. Difficulties have been experienced regarding the distribution of 
the tax in tases where there has been a change in the proprietorship of 
a business or profession. In clause 27 it is proposed to remove these 
difficulties by providing that the liability for the tax based on the income 
of the preceding year attaches to the business or profession itself and 
that the new owners are liable for the tax even although they were riot 
owners for the whole of the time during which the profits on which the 
assessment is made were earned. This will apply whether the business 
or profession is owned by a single individual or by partners or by a 
company, ■ ' • 'y' ' ,, ■■ 
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Machinery of assessment, 

9. The income-tax authorities under the present law are the '‘Chief 
Revenue Authority/’ the ‘‘Commissioner”, and the “Collector”, designa- 
tions adopted at a time when the whole of the income-tax work was done 
by the ordinary revenue staff in addition to their other duties. Owing 
to the increased employment of a whole-time staff for income-tax work, 
the use of these designations ’has given rise to considerable confusion, 
and it is proposed in the Bill that the income-tax authorities should have 
a nomenclature distinct from that of the land-revenue authorities. 
Chapter II of the Bill prescribes that the head of the income-tax depart- 
ment of a province shall be known as the Commissioner of Income-tax, 
the appellate authority as the Assistant Commissioner of Income-tax, and 
the assessing authority as the Assessor. The appointment of the income- 
tax staff is under the present Act vested in Local Governments. Since 
under rule 3 read with item 52 of Schedule I of the Devolution Rules 
made under the Government of India Act, “matters pertaining to a Central 
subject in respect of-' which powers have been conferred by or under any 
law upon a Local Government” are a Provincial subject, no question can 
be asked or discussion raised regarding such staff in the Central ‘Legis- 
lature, but only in the Legislative Council of the province concerned. As 
the whole cost of the income-tax staff will in future be met by the Govern- 
ment of India, it is obviously desirable that all questions regarding such 
expenditure should be ventilated in the Central Legislature. References 
to the powers of the Local Governments . are therefore omitted from the 
Bill, except that clause 5 (2) provides that the Commissioner of Income- 
tax in each province shall be appointed by the Government of India after 
consideration of any representations made by the Local Government. While 
the appointment and dismissal of the rest of the staff is vested by 
clause 5 (3) of the Bill in the Commissioner of each province ^“subject 
to the control of the Governor General in Council”, it is proposed to utilise 
the agency of the Local Goveimment for the exercise of that control and to 
provide in the agency rules that such staff shall be appointed and ’dismiss- 
ed by the Commissioner of Income-tax subject to the approval of the 
Local Government. Although the Local Governments will meet no share 
of the cost of the staff, the smooth and efficient working of the depart- 
ment will be a matter of no little concern to Local Governments ; and it is 
considered that, though relieved of connection with the techinical opera- 
tions of the staff, they should 'have that measure of control which is indi- 
cated in the above proposals. 

While the income-tax staff will as a rule be appointed in provincial 
cadres, there are certain classes of cases for which it may be advisable 
that assessments should be made by an all-India staff. Such for example 
are the cases of military officers and of officers of other departments serv- 
ing directly under the Government of India who are liable to transfer 
throughout India. SuggesfionS 'have also been made that the assessment 
in special cases like railway companies might be made by an officer deal- 
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ing with all such cases for the whole of Indial In clause 5 (4) provision 
is made for the appointment of officers in such cases. 

iOl Hitherto, the making of rules under the Acts, the interpretation 
of such rules and the general administration of the Acts have been left 
to Local Governments. This has led to a diversity both in the piovisions 
of the rules themselves and in the interpretation of tliose provisions, where 
similar, in different provinces, and clause 58 of the Bill therefore pi ovides 
that all rules shall be made by the Government of India. (Since the 
technical administration of the tax will be in the hands of the Government 
of India, clause 64 of the Bill prpvides that the Government of India may 
establish an authority to which it may delegate all or any of its powers 
under the Bill. 

11. Under section 51 of the present Act a reference on a question 
of law may he made to the High Court only if the Chief Revenue Authority 
sees fit. The Chief Revenue Authority is not required to make any 
such reference on the application of an assessee if it is satisfied that the 
application is frivolous or that a reference is unnecessary. In clause 66 
of the Bill it is proposed that the Commissioner of Income-tax should no 
longer have power to withhold a reference on these grounds, but should 
be required to state a case to the High Court on the application of an 
assessee. In order to provide against frivolous and unnecessary appli- 
cations, the clause contains ta provision that every such application shall 
be accompanied by a fee of Rs. 100. In order to safeguard the revenue, 
the clause further provides that the fact that a case has been stated to 
the High Court shall in no way stop the collection of the tax from the 
assessee. An application for such reference may only be made after an 
appeal to the appellate income-tax authority has been disposed of. The 
head of the Income-tax Department retains the existing power to state 
a case to the High Court on his own motion. 

1*2. Clause 53 amplifies the provisions of section 42 of the present 
Act in order to make more stringent the provisions relating to the dis- 
closure of particulars regarding income-tax assessments. The present Act 
merely penalises the disclosure by a public servant of particulars contain- 
ed in any statement or return furnished under the Act. Clause 53 further 
penalises the disclosure of any particulars contained in any acco^unts or 
documents produced under the Act or in any evidence given or deposition 
made in the course of proceedings under the Act or in any assessment 
record, and debars the Courts from requiring public servants to produce 
income-tax records or to give evidence respecting the same. 

Procedure 'in regard to assessments and refunds. 

13. The only extension of the system of collection at the source (apart 
from the case mentioned in paragraph 7 above) is in connection with 
the tax on salaries. While the present Act makes it obligatory on persons 
paying ^^salaries” to the employees of Government, a local authority, a com- 
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pany or other public body or association to deduct income-tax from such 
salaries at the time of payment, private employers are not required to do so 
unless they have entered into an agreement with the income-tax authorities. 
Clauses 7 and 19 (2) of the Bill extend the statutory obligation to all 
private employers. 

14. Clauses 23, 24, 29, 30 and 60 contain several' amendments designed to 
simplify the procedure in connection with assessments. The present Act, 
for example; makes it obligatory on the Collector to call for accounts 
where he considers that the return made by an assessee is in any way in- 
correct even although he may not consider it necessary to call for any 
accounts and may wish to dispose of a case by a personal interview with 
the assessee or his representative. Further, the Collector is at present 
debarredSfrom calling for accounts unless he first of all declares that a 
statement is incorrect or incomplete. Again, the Collector is compelled 
under the present Act to require the personal attendance of an assessee, 
while one section of the Act provides that ' an assessee may only be re- 
presented by a pleader before the Chief Revenue-authority if he does not 
appear in person. The Bill provides that the assessor shall jnot be requir- 
ed. to call for accounts whether he considers it necessary or not, but may 
call for accounts whenever he considers lit necessary, that an assessee 
shall not be required to attend in person or by a pleader, but may at any 
stage of the assessment proceedings either attend in person or be represent* 
ed by a person duly authorised by him in wilting. 

15. Under the present Act a person who has failed to make a return 
or failed to comply with the terms of a notice under section 18 to produce 
accounts, has no power to appeal against an "^order of assessment unless 
he satisfies the appellate authority that he has not wilfully or knowingly 
failed to make a return or to comply with The terms of a notice. The 
result of this procedure is that the assessee has to go to the appellate autho- 
rity and obtain an order for the reopening of the case. In clauses 29 and 
30 it is proposed to alter this procedure and to provide that the assessee 
in such cases may, within one month after the service -on him of a notice 
of demand, go to the assessor direct and, if he satisfies him that he was 
prevented by sufficient cause |¥rom making a return, or that he did not 
have a reasonable opportunity to comply with the terms of a notice, the 
assessor may cancel the assessment and proceed to make a fresh assess- 
ment. 

16. Under the provisions of the present Act the assessment or re- 

assessment of income which has .^scaped taxation or has been taxed at 
too low a rate, the correction of a mistake, or an application for a refund 
must be made within one year from the end of the year to which the 
claim relates. This period has been found to be 'insufficient, and it is 
proposed in clauses 34, 35 and 49 of the Bill to extend the period to three 
years. ' ■ ' 
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17. In order ‘to simplify the procedure in connection with refunds, 
clauses 19 (9) and 21 make it obligatory upon persons deducting income- 
tax from interest on securities to issue to all security holders and upon 
companies distributing dividends to issue to shareholders, a certificate 
specifying the amount of tax deducted from the interest or paid or pay- 
able on the profits of the company. Rules relating to refunds at present 
are made by Local Government and apply only to the provinces in respect 
of which they have been made. Further, they usually provide that income- 
tax may only be refunded in the district in which the tax was actually 
paid. As stated in paragraph 10, it is proposed that all rules should be 
made by j the Government of India, and in the refund rules it is proposed 
IG provide that an assessee on production of the certificate aforesaid will 
be entitled to get a refund from the assessor of the district in which he is 
assessed, or of the district in which he resides if he is not assessed. 

Relief from double income-tax. 

18. Clause 48 of the Bill contains a provision for relief from double 
income-tax. At a conference between representatives of the Home 
Government and of the Dominions and of India an agreement was arriv- 
ed at to the following effect : That in respect of income taxed both in 
the United Kingdom and in India there should be deducted from the 
appropriate rate of the United Kingdom income-tax (including super-tax) 
the whole of the rate of the Indian income-tax charged in respect of the 
same income, subject to the limitation that in no case should the maxi- 
mum rate of relief given by the United Kingdom exceed one-half of the 
rate (of the United Kingdom income-tax (including super-tax) to which 
the individual tax-payer might be liable and that any further relief neces- 
sary in order to confer on the tax-paj'er relief amounting in all to the 
lower of the two taxes (United Kingdom and India) should be given by- 
India. That is to say, the proposal is that where income is liable to taxa- 
tion both in the United Kingdom and in India, it should pay only at the 
highest rate leviable in either country. These proposals have been accept- 
ed by the Government of the United Kingdom and are embodied in S. 27 
of the Finance Act of 1920. Under that provision a person whose in- 
come is assessed both in the United Kingdom and in 'India is entitled to 
claim from the authorities of the United Kingdom a refund or rebate of 
the rate levied in India up to one-half of the English rate. Clause 48 
of the Bill, therefore, provides that where any further relief is to be given 
in order to secure that such a person shall' not pay a higher rate than the 
highest rate in either cotmtry, sucli relief will be given by India, subject 
to the limitation that the relief given in India shall not exceed half of the 
rate of income-tax and super-tax combined. At present the Indian rates 
of income-tax and super-tax combined are less than half of the rates in 
the United Kingdom^ and therefore , no loss will at the outset be incurred 
by Indian revenues from this arrangemient. Loss will only be incurred 
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where, owing to any alteration in the rates, the Indian rate is more than 
half the English rate, and the loss would merely be the amount by which 
the Indian rate exceeds half the English rate. 

19. The Bill contains a number of other alterations in and additions 
td the present law. These are, where comment appears to be necessary, 
ciiscussed in the Notes on Clauses appended to this statement. 

Simla ■: 

ilie I6th September, 1921. 

Notes ON Clauses. 

Clause 4 (2).— The tax has been evaded in cases of income arising 
or accruing out of British India and received in British India by bring- 
ing in the said income at intervals and claiming that as such income is 
not received in British India in the year in which it arises or accrues out 
of British India, it is, when brought into Brtisli India, not income but 
accumulated profits or savings or capital. This new sub-clause has been 
inserted to prevent such evasion. 

Clause 4 (3). — Section 3 (2) (vii) of the present Act (vk,, 'Legacies') 
has been omitted from the Bill, as it has been claimed that axinuities 
granted under a will are exempt under this sub-clause. Lump sum annui- 
ties are covered by sub-clause (vii) of the Bill. Sub-clause (u) of 
section 3 (2) of the present Act (vk., ‘Any perquisite or benefit which is 
neither money nor reasonably capable of being converted into money’) 
has been omitted, as the existence of this provision makes it impossible 
tmder the present law to assess to income-tax rent-free residences in cases 
where the assessee has not the power to sub-let, while rent-free residences 
are liable to the tax where the assessee has the power to .sub-let. 

Clause 9. — A change is made in this clause for the purpose of provid- 
ing for the assessment of premises let for business and also for the assess- 
ment of such premises as wharves, millyards, etc. 

Clause 10 (2) (im).-r-This clause provides that the rates of deprecia- 
tion allowances approved of by the Government of India shall be fixed 
lates and not, as at present, maxima rates and shall apply to the whole of 
India. It further provides that depreciation at these rates shall be allow- 
ed every year when there are sufficient profits, and only the excess of the 
depreciation allowance over the profits shall be carried forward from year 
to year until absorbed, and that this practice must be followed whether the 
depreciation allowance is adjusted in the accounts of the assessee or not 
and irrespective of the amounts shown in the accounts. 

Clause 16 (2).— This sub-clause and s^ub-clause (4) of claiise 19 have 
bedn added in order to' make it clear that where income-tax is deducted 
at the source, it is the gross amount of the income (including the tax 
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deducted) whicli is to be tuken into ciccount in deteiniinin^ tbe rste <tt 
which an assessee should be liable to income-tax On the rest of his income 
and also his income for liability to super-tax. 

Clause 19 (2) .— An addition has been made here in order to allp^ 
of the rectification by the person deducting income-tax from salary of 
mistakes in any previous deduction. 

Clause 2,1. —ThQ words ‘and fixing such time for payment as he thinks 
fit’ in section 22 of the present Act have been omitted, as they have given 
rise to confusion. Clause 44 of the Bill gives power to the assessor to 
determine the dates for payment. 

Clause 33.— The provisions of section 24 of the Act have been amend- 
ed in order to make it clear that the penalty imposed under this sub-clause 
is not income-tax. 

ClcMse 34. — An amendment has been made in order to make it clear 
that all that the assessor is required to do within the statutory period is 
to institute proceedings for the assessment or re-assessment. 

Clause 35. — Amendments have been made in order to allow the asses- 
sor to rectify mistakes of his own motion as well as on the application of 
the assessee, to provide that he shall rectify his mistake when it is brought 
to his notice by an assessee, and to make it clear that the word ‘mistake’ 
refers only to a mistake which is patent from the facts or documents 
which were before the assessor when he passed the original assessment 
order, and that this clause does not confer a general power of review or 
authorise any assessee to introduce new facts. 

Clause 36. — This clause has been inserted, as it is proposed to elimi- 
nate fractions of an anna from public accounts. 

Clause 38 (3). — This is a new provision empowering the assessor to 
require information to be given regarding specific payments shown in the 
accounts of an assessee Avhere there is reason to believe that such payments 
vdll become liable to income-tax in the hands of the recipients. 

Clause 42.— An addition has been made in sub-clause (1) in order to 
make it clear that a non-resident is liable to income-tax on receipts from 
property and interest on securities, as well as on receipts from business, 
and also that in cases where a non-resident deals direct with separate agents 
of separate branches in British India, the head of the income-tax depart- 
ment of a pi-ovinee shall have power to require the accounts of all the 
different branches to be amalgamated in order to avoid a loss of revenue. 

Clause 45.— Amendments have been made in order to differentiate 
between the power to impose and the power to collect a penalty and also 
in order to provide for the collection of income-tax by a separate income- 
tax agency in the same way as municipal dues are collected, where a sepa- 
rate kicome-tax agency is entertmned fpr4his purpose and for the, collec- 
tion of income-tax through the revenue authorities in other cases, , . ■ 
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,'dmse 47.— Changes have been made in sub-dause (2) of this dause 
for the pdirpose of making it dear that it is the amount of profits to which 
a partner is entitled, and not the amount of profits which he has actually re- 
moved from the possession of the firm which determines his personal 
liability to income-tax and his claim to a refund, while in sub-dause (3) 
ah addition has been made to provide for the refund of income-tax to 
persons from whose salary income-tax has been deducted at too high a 
■rate. , , ■ 

Clms£ 50 (d). — The provision in section 39 (d) of the present Act 
that a person who fails to attend when required by a notice under clause 24 
commits an offence has been omitted. 

Clause 52.— In view of the appointment of special income-tax staff, 
the power to sanction prosecutions has been removed from the assessor 
and conferred upon the appellate authority. 

Chapter /X.— No change is proposed regarding the method of assess- 
ing and collecting super-tax other than the change in regard to unregister- 
ed firms referred to in paragraph 7 of the statement. The present Acts 
make the tax chargeable upon the ‘taxable income,’^ but the definition of 
'‘taxable income” in section 3 of the Super-tax Act of 1920 is a somewhat 
confusing one and actually corresponds exactly to the definition of 'total 
income’ in clause 16 of the Bill. It is therefore provided that the charge 
shall be on total income, and that the determination of total income for 
the purposes of income-tax shall be final and conclusive for the purposes 
of super-tax. 

Clause 58. — Sub-clause {d) of section 43 (2) of the present Act 
which provides for rules being made to "provide for a system of com- 
position of assessments and prescribe the conditions under which the asses- 
sor may enter into compositions with assessees as to their assessment” 
has been omitted as unnecessary. 

Clause 62. — A slight change has been made in order to make it dear 
that a notice may be served in any of the mannex's provided for in the 
Code of Civil Procedui'e for the service of a summons. 

Clause 63. — This clause has been slightly amplified in order to re- 
produce the provisions in section 2 (S) of the present Act as to the place 
at which an assessee shall be assessed, and also in order to show that the 
x-eference to the Government of India is not obligatory under this clause, 
but need only be made where the heads of the depaitmeiit in the different 
pi'ovinces concerned are unable to come to an agi'eement. 

Sub-dause (4) has been inserted in order to permit of inquiries being 
made into the profits of a branch business by the assessor of the place in 
which the bx'anch is situated. 

We.:'baw:'^mended extent dause of the Bill by 
the -addition of the words^ "British'.'Baluchistan and”, as we agree with the 


TliE iNeOME-f AX ACf. 


Jtciv 

recommendation of the All-India Income-tax Committee that the provi- 
sions of the Bill should be extended in full to British , Baluchistan. 

Clause 2 (1).— We have amended the provisions of this sub-clause in 
order to make it clear that rent or revenue derived from land used for 
agricultural purposes is exempt from income-tax only in cases where the 
land is assessed to land revenue by an authority in British India or sub- 
ject to a local rate assessed and collected by an authority in British India, 
and that the exemption does not apply to cases where the land pays revenue 
or local rate to authorities outside British India. We have amended sub- 
clause {b) oi this clause also in order to make it clear that the limitation 
in clause (a) applies also to the incomes specified in clause {b), so that 
income derived from agriculture will only be exempt if the agriculture is 
in respect of land on which land revenue or local rate is paid to an authority 
in British India, We have omitted from this definition the words 'but 
does not include income derived from forestry'. 

We have considered the suggestion of the Bengal Chamber of Com- 
merce that the tea industry should not be taxed unless and until agri- 
cultural income generally is brought under taxation but w^e cannot recom- 
mend any change in the present position. We recognise the difficulties 
involved in the separation of industrial from purely agricultural profits, 
but we think it must be left to the revenue authorities to discover a suit- 
able formula. 

A suggestion has been made that income from rent or revenue deriv- 
ed from land which is used for agriculture should no longer be exempt 
from income-tax, but we consider that this is not a matter that should 
be dealt with by this Committee. 

Clause 2 (2). — ^We consider that the charging section (section 3 of the 
Act) should definitely lay down who the persons and associations are who 
are liable to income-tax and that ithis information should not have to be 
extracted from a perusal of the charging section read with this definition. 
We have amended the Bill accordingly. 

Clause 2 (2) [now clause 9 (7)]. — We have considered various ob- 
jections raised regarding the nomenclature proposed for the income-tax 
authorities but consider that the designations proposed are suitable except 
in the case of "assessor". The use of this word is likely to lead to some 
confusion and we would replace it by the designation "Income-tax Officer." 

Clause 2 (8).— Of the Bill containing a definition of 'local authority' 
we have omitted as unnecessary. 

Clause 2 (9).— We have inserted a new definition in order to make it 
clear that the word "person" were used, e.g,, in clause 22 (2) of the Bill 
includes a Hindu undivided family. 

Clause 2 (14).— We have considered at length the objections Vaised 
to the proposal contained in the Bill to abolish the distinction between 
registered and unregistered firms by assessing the profits of all partner- 
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ships or firms at the highest rate, the assessor being left in each case to 
detei'mine from the papers and accounts produced whether a firm or partner- 
ship exists or not. We have come to the conclusion that the proposal 
would create very great hardship and give rise to numerous complaints 
il; I income-tax w^ere levied at the maximum rate on the profits of small 
firms or partnerships and while we recognise the merits of the proposal 
made under the Bill we think that these are outweighed by the hardship 
that would be inflicted on the smaller assessees. We have therefore re- 
placed in the Bill the distinction in the present Act between a registered 
and unregistered firm, income-tax on the registered firm to be levied at 
the maximum rate and the tax on the unregistered firm to be levied on a 
graded scale according to the amount of income. 

We have howrever returned to the orginal definition of a registered 
firm contained in the Act of 1918, vk., a firm constituted under a register- 
ed instrument of partnership specifying the individual shares of the part- 
ners, The amended definition of a registered firm which was introduced 
by section 2 of 'Act XVII of 1920, as being a firm registered with the 
Collector in the prescribed manner has not been taken advantage of to 
any ^ great extent, and while different rules have been made in different 
provinces prescribing how^ a firm may be registered, in actual practice the 
old system has largely been retained of requiring a < registered instrument 
of partnership. 

New clause 2 (13). — We have introduced a definition of the expres- 
sion 'public servant’ in order to make it clear that this phrase as used in 
clause S3 (now clause 54) of the Bill includes all income-tax employees 
and is not restricted to the particular authorities mentioned in clause 5(1). 
For the same reason we have made consequential changes in clause 5, in 
particular omitting sub-clause (6) of that clause. 


Clause 3. — ^We agree to the proposal contained in the Bill to abolish 
the adjustment system on the condition, w^hich is provided for in clause 68 
of the Bill, that the assessments made in the current year shall be adjust- 
ed. This course we consider preferable to the proposal made by one 
Chamber of Commerce that the assessments of the current year should 
be adjusted against the income of the year 1917-18 which escaped taxa- 
tion owing to the introduction of the existing system. This latter course 
we consider to be impracticable. 

There is however one point regarding the change of system which 
involves a slight alteration in the Bill. We consider that the Act of 
1886, while basing the tax on the income of the preceding year, did not 
introduce a system of assessing and collecting the tax on the income of 
the preceding year in arrear but “introduced a tax on current income provid- 
ing at the same time, for purposes of convenience, that in the case of income 
derived from a business, or '■profesrioni the profits of the preceding year, 
were to be taken as the statutory income of the current year. It w^as for 
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this reason that the Act of 1886 Goiftained a clause providing' for the 
adjustment of an assessment on the previous year's income to an assess- 
ment on the current year's income in the case of trades and businesses 
where owing to the death or insolvency of the assessee, or owing to any 
other specific cause, the assessee was deprived of, or lost the incot|le 
on which the assessment was made. The point is however a purely 
academic one except in the case of businesses which have been taxed 
under the existing Act. The abolition of the adjustment system means 
that in the case of those particular businesses tax will have to be paid 
on the profits of one year more ^than under the old system. We consider 
that the case of these businesses should be specially provided for and 
we have therefore amended clause 26 (now clause 25 of the Bill) by 
iimiting the provisions of sub-clause (1) of that clause to businesses, 
professions or vocations which will be taxed for the first time under the 
provisions of the Bill and introducing a new sub-clause (3) providing 
for an adjustment in the case of businesses, professions or vocations 
which have been taxed under the present Act in the year in which they 
close down. 

We have considered the suggestion that a distinction should be drawn 
between business or professional profits and fixed receipts such as salaries 
and interest on securities by taxing income from the former source on 
the basis of the income of the preceding year and income from the latter 
source on the basis of the income of the current year. We are satisfied 
that very little difficulty is likely to be experienced in connection with the 
system proposed in the Bill and that considerable confusion would be 
created if,/ for income-tax purposes, a part of a man's income was taken 
to be the current year's income and another part to be the income of 
another year. We therefore make no change. 

Income-tax will already have been deducted in the current year from 
salaries and interest on securities at the time of payment and while the 
change of system has the result of making persons drawing income from 
these sources technically^ liable in 1922-23 to pay the tax again on the 
income from these sources in 1921-22, we consider that this^can be avoid- 
ed by the issue of depai'tmental instruction. 

Clause 4 (2).— We agree with the criticisms brought against the 
provisions of this clause that it goes much further than the object aimed 
at in the Statement of Objects and Reasons, and, in particular, that it 
makes no distinction between capital and income. We have, therefore, 
amended the sub-clause in order to restrict its application to the case of 
business profits or gain.s which are received or brought into British India 
within three years of the year in which they arose or accrued in a place 
outside British India to a pcr.son resident in British India when they 
arose or accrued. 

Clause 4 (3).— Some misappi-ehetisions have been aroused by the 
omission of section 3 (2) {mi) of the present Act, w., ‘legacies’. Lump 
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sum legacies are, however, clearly exempt under clause (vii) of this sub- 
clause. We have considered the question of whether the Bill makes it 
perfectly clear that in the case of all trusts there will not be double taxa- 
tion, that is once in the hands of the trustee and once in the hands of 
beneficiary. We are satisfied that clauses 40 and 41 of the Bill, which 
provide for the trustee in particular cases being liable for the tax in place 
of the beneficiary make it clear that it is only in such cases that a trustee 
can be required to pay the tax. - 

We agree with the proposal in the Bill to omit sub-clause (ix) of 
section 3 (2) of the present Act (vis., 'any perquisite or benefit which is 
neither money nor reasonably capable of being converted into money’), 
in order to avoid inequalities in assessments due to the existence of this 
provision in the present Act. We consider, however, that departmental 
instructions should be issued that in the case of rent-free houses the annual 
value of such houses to the occupier should in no case be deemed to be 
more than 10 per cent, of the salary in the case of salaried persons. 

Clause 5. — We agree with the views of the All-India Committee 
that, since the making of rules under the Act, the interpretation of such 
rules, and the general administration of the Act will be in the hands of the 
Government of India, it is necessary that the Government of India should 
establish an authority for the purpose of discharging these functions. 
Clause 64 of the original Bill, however, merely provided that the Gover- 
uor-Genei'al in Council might delegate all or any of his powers under the 
Bill to such authority as he might specify in a notification, and we con- 
sider that the constitution of the authority to exercise these powers should 
be definitely provided for in the Bill which should also specify the particular 
powers that are to be vested in that authority. We have cqnsidered vari- 
ous proposals regai'ding the name to be given to this authority, and have 
come to the conclusion that the most suitable name is the Board of In- 
land Revenue. This, however, does not mean that the authoi'ity must 
consist of more persons than one and we have therefore pi'ovided that the 
Board shall consist of one or more persons appointed by the Govenior- 
General in Council, while throughout the Bill we have distinguished in 
various clauses between the powers that we consider should be reserved 
by the Governor-Genera! in Council and those that should be vested by 
statute in the Board of Inland Revenue. 

A complete whole-time staff for income-tax work has not yet been 
appointed in many of the provinces and it is necessary to provide, until 
such whole-time staff is engaged, for the continuance of the existing 
system under which various officers exercise the powers of an assessing 
authority in respect of particular classes of income and of an appellate 
authority in respect of others, d his we have provided foi in sub- 
clause (4) of this clause. 

' As regards the control of Local Governments, we agree to the propo- 
sals contained in a draft letter under which the appointment of Assistant 

I— M, 


xcviu THE INCOME-TAX ACT. 


Commissioners and Income-tax Officers will be subject to the approval 
of the Local Governments, and any such officers dismissed by the Income- 
tax Commissioner will have a right of appeal to the Local Government. 

Clause 8.-— Wt have inserted a proviso in order to cover the peculiar 
case of securities issued by a Local Government income-tax free. This 
income-tax on &iich securities is payable by the Local Government itself. 

We recommend that executive instructions should be issued that where 
an assessee with an income from securities has obtained a loan from a 
bank for purchasing those securities, he may on obtaining a banker’s certifi- 
cate as to the amount of the interest on his loan set off the interest that 
he pays against the interest that he earns from the securities.' 


Clause 9 . — ^In oi'der to remove misapprehensions caused by the in- 
sertion of the words “or lands” In this clause, we have restricted the mean- 
ing of these words to lands attached to buildings. The income derived 
irom vacant lands let out in urban areas for the purpose of storing materi- 
als, etc., will under the provisions of the Bill be liable to tax under 
clause 12. * 

We have inserted a proviso to sub-clause ( 1 ) to secure that the 
aggregate of the allowances made under that sub-clause shall in no case 
exceed the annual value. This is necessary owing to the new provision 
in clause 24 allowing a set off of loss under one head again profits under 
another. 


In the proviso to sub-clause (2) we have replaced the word ‘^aggre- 
gate*’ by the word “total” in order to make it clear that it is only the 
income of the recipient liable to taxation under i the Bill that is to be taken 
into account and not his income from non-taxable sources. 


We agree that no deduction account of municipal or local taxes should 
l.c allowed in this clause. We are unable to accept the suggestion that the 
maxima to be allowed under sub-clause (vi) and the allowance for vacancies 
under sub-clause (mi) should be prescribed in the Bill. 

Clause 10. — We are opposed to the proposal that losses in business 
should 1)6 carried forward and set against profits of succeeding years. 

We agree with the All-India Income-tax Committee that it is not 
advisable to insert any provision in the Bill allowing bad debts as a busi- 
ness deduction, since bad debts’ occur onh^ where the mercantile system 
of accounting is adopted. Departmental instructions should, however, be 
issued to provide for an allowance being given for bad debts when they 
are consistent with the system of accounts adopted by the assessee. 

We aie unable to accept the pi'oposal that amounts transferred to a 
reserve intended for the purposes of internal insurance should be allow- 
ed as a business expense, 

, We do not consider it advisable to insert any provision in the Bill 
allowing as a_ business deduction insurance against the loss of profit, 
departmental mstructxons should, however, be issued that where the 
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owner of a business asks for any ' such allowance, it should be given on 
the assessee agreeing to pay income-tax on the amount recovered from 
the insurance^ .company. Similar instructions should be issued regarding 
insurance against loss of rent under clause 9. 

We are opposed to the proposal that the rates of depreciation fixed 
under this clause should vary in different parts of India according to 
local conditions. 

In sub^ clauses (2) (v) and (2) -we have inserted the word ‘furni- 
ture/ as we consider that the repair and depreciation of furniture are a legiti- 
mate business expense. As regards depreciation, however, departmental 
instnuctions should be issued that the depreciation allowance should be 
granted only in cases in which it is asked for, in which case the cost of 
replacement should not be allowed, and that where this depreciation allow- 
ance is not asked for, the cost of replacement should be allowed. 

In sub~clauses (2) (w) (c) and (2) (mi) we have made provision 
for the depreciation allowances granted under the Act of 1886. 

We are unable^ to agree to the proposal that depreciation allowances 
should be further extended so as to provide for the amortisation of capital 
sums paid on account of the purchase, for example, of the lease of a mine 
or for the depreciation of wasting assets, such as coal. We consider, 
however, that depreciation might be allowed for sinking shafts, tramways, 
and sidings, but no specific provision is required in the Bill as it appears 
to be covered by the word 'plantk < 

We have further amended the provisions of sub-clause (2) (mi) in 
order to make it clear that the allowance to be granted under this sub- 
clause is a pure obsolescence allowance and is not to be granted where 
machinery or plant is sold for reasons other than obsolescence. 

We are unable to accept the suggestion that taxes paid to municipal 
or other local authorities, other than the taxes levied in respect of the 
premises used for the purposes of the business, should be allowed as a 
business expense. 

We do not consider it advisable to make any specific provision regard- 
ing the deductions to be allowed on account of the contributions of employ- 
ers to private provident funds of companies and firms. We consider, 
however, that the practice should be that such contributions should be 
allowed in cases where the funds are irrevocable trusts and where the 
employers' contributions cannot under any circumstances be recovered by 
the employers. 

Clause 13.— Questions have been propounded in connection with this 
clause as to what the ‘method of accounting regularly employed by the 
assessee’ will be considered to be in cases where the various branches of a 
business are only closed down once in three or five years or where it is the 
custom amongst certain merchants to prepare their accounts on the basis 
of the mercantile accountancy system in respect of transactions between 
themselves and members of their own.xomrnunity and on the basis of cash 
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p&ymerits in tlie case of transactions between themselves and their custom- 
ers. It is impossible to provide in the Bill for all the different classes 
of cases. As regards the two particular cases quoted, we are of opinion 
that, on the facts as stated to us, in the former case a business might be 
assessed either on the average profits of the branches as disclosed from 
the acGounts last filed or on the actual profits brought to account owing 
to particular branches closing down in particular years, and that in the 
latter case the accounts system might be considered to be ^hhe method 
regularly employed,’' provided that the same system is continuously 
''employed. 

W have considered the proposals for the insertion of a definite 
provision in this clause that where an assessee changes his system of ac- 
counting, the Income-tax Officer should have power to secure that no 
profits escape taxation on account of the change, and that it should be 
definitely laid down that the assessee may change his system of account- 
ing with the permission of the Income-tax Officer subject to such condi- 
tions as the Income-tax Officer may prescribe, in which latter case an appeal 
should be allowed against his order to the Assistant Commissioner, We 
consider that both these suggestions are fully covered by the proviso to 
this clause which enables the Income-tax Officer to reject the new system 
in the year of change if in his opinion the income, profits and gains to 
be taxed in the year of change cannot be correctly deduced therefrom 
and that clause 30 clearly provides for the decision of the Income-tax 
Officer being contested in an appeal against the assessment itself. 

Clause 14. — We have amended this clause in order to make it clear 
that the income which an individual member of a Hindu undivided family 
derives from the undivided family shall not be taken into account in the 
assessment of that individual to super-tax. We have also restored the 
provisions of the present Act which .prescribe that an individual is not 
liable to pay tax on income that he derives from a company or firm only 
in cases where the profits of the company or fii*m have themselves been 
assessed to income-tax. This is necessary in order to provide for cases 
where dividends are drawn from a non-Indian company. 

We have further amended the provisions of sub-clause (c) [now sub- 
clause (2) (b)] of clause 14 in order to make it clear that where a partner- 
ship deed provides that the partners may not remove more than a certain 
proportion of the profits in any year, or that a certain proportion of the 
profits must be distributed in charity, the amount to be taken into con- 
sideration in fixing the total income of a partner both for purposes of 
super-tax and for the purpose of determining the rate at which he is to 
be assessed on his other income shall be his proportionate share of the 
whole of the assessable profits of the firm. 

Clause 15.— We have amended this clause for the purpose of secur- 
ing that in the case of a Hindu undivided family the premia paid for in- 
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suranee on the life of other members than the head of the family shall 
be allowed. 

Clause 17.— We have omitted clause 17 of the original Bill which 
provided that income-tax is to be charged at the maximum rate in the 
case of companies and firms, as we consider that this provision can more 
suitably be inserted in the Finance Act. We have received various 
suggestions for an alteration of the system of graduation of income-tax, 
but this again is a question which we consider should be brought up in 
connection with the Finance Bill and not with this Bill. 

Clause 19 {now clause 18).— We have amended sub-clause (2) in 
order to provide that deductions from salary shall approximate as close- 
ly as possible to the appropriate rate; the provision in the present Act 
and the original Bill that where a sum received is a non-recurring item 
it should be taxed at the rate appropriate to that particular sum as if it 
were the whole of the assessee’s income having given rise to a consider- 
able amount of unnecessary trouble to assessees. We have also altered 
the proviso to this sub-clause in order to make it clear that excess collec- 
tions in previous deductions may be corrected in subsequent deductions. 

As regards sub-clause (3) we have considered the complaints that 
have made about the hardship involved to assessees having an income 
derived from securities owing to the interest on such securities being tax- 
ed at the maximum rate at the source. Many of the difficulties in con- 
nection with refunds will be removed by the provisions in the Bill requir- 
iiig a certificate to be given by the person deducting income-tax from in- 
terest on securities that income-tax has been deducted, and the proposal 
that the rules regarding refunds should provide that an assessee may 
get a refund in the district in which he is assessed or in the district in 
which he resides and should not be required to obtain a refund in the 
district in which the lax was originally deducted, and that the certifi- 
cate should be taken as conclusive evidence of the payment of the tax. 
We think, however, that in addition to this departmental instructions 
should be issued that in cases where the Income-tax Officer is satisfied that 
a person has no income other than income from Government securities, 
he may issue a certificate authorising the deduction to be made at the 
rate appropriate to such person’s total income from those securities, and 
in cases where the Income-tax Officer is satisfied that the holder of 
Government securities has no taxable income, a certificate might be issu- 
ed to that effect, so that the officer paying the interest on the securities 
should deduct no tax at the source. Such certificates, we consider, shoulc 
remain in force until they are cancelled, and should not be I'equircd to x. 
renewed annually. 

We have considered the suggestion that in sub-clause (7) a provi- 
sion should be inserted making it clear that an employer who has acci- 
dently not deducted the full amount of tax from an employee’s salary 
has a right to recover from the; ^ployee any amount that he has to 
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pay on account of such short deduction. No such provision appears to 
be necessary, as every person who pa 3 ^s money on account of another has 
a right of recovery. 

TVe have discussed at length the aiguments foi and against the 
provisions in the Bill making it obligatory on all eniployeis to deduct 
inconie-tax from their employees’ salary under this sub-clause and to 
make a return cinder clause 22 (now clause 21) of theii employees and 
their salaries, and have agreed by a majority that the clauses as drafted 
should be retained, 

Clmse 2Q (now clause 19).— We have amended this clause in order 
to provide for income-tax being paid direct by the assessee in cases where 
the employer or the person paying the interest on securities does not 
reside in British India and in cases where owing to the assessee s salary 

being less than Rs. 2,000 income-tax has not been deducted. 

Clatise 21 (now clause 20). — ^We have omitted the provision requir- 
ing the principal officer to state in the certificate to be issued under this 
clause the amount of the tax paid or to be paid and the rate at which it 
has been or is to be paid, since in numerous cases it will be impossible to 
say what rate of tax has been or will be levied on the profits out of 
which the dividends are paid. We consider that it should be assumed 
in connection with such certificates that the tax has been levied at the 
rate current on the date on which the dividends were declared, and this 
we have provided for by an amendment of clause 47 (1) [now clause 48 
(1)] of the Bill. 

Clause 22 (now clause 21). — ^We consider that the period of IS days 
prescribed in this clause is too short and would extend it to 30 days. 

Difficulties have been experienced in connection with the provision 
that the principal officer of a company must furnish a return even in 
cases where a ‘company conducts business at different centres and where 
a return is required by the local Income-tax Officer, We have amended 
the clause in order to provide for persons other than the principal officer 
being required to make a return to suit the convenience of the company. 

Clause 23 (now clause 22). — The suggestions that the form to be 
prescribed should enable an assessee to show a loss if a loss has been 
incurred, and that the declaration to be signed by the assessee should be 
altered to conform with the new pharaseology in the Bill [w,, ''income, 
profits and gains of every kind and from every source to which the Act 
applies”] have our approval, and are recommended for adoption in fram- 
ing the form under the rule-making power. We have provided that the 
period under sub-clause (2) shall not be less than thirty days. 

We have inserted a new sub-clause (3) providing that where a per- 
son has not furnished a return in due time or having furnished a return 
discovers any omission or wrong statement therein, he may furnish a 
leturij or revised return before the assessment is made, so that where 
such a return or revised retutii h^s b^en made, the assessee may not 
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be prosecuted for failing to submit the original return and may not be pen- 
alised for making a wrong statement in the original return. 

We have also inserted a proviso to sub-clause (3) [now sub-clause 
(4)] preventing the Income-tax Officer from calling upon an assessee 
to produce books of account going back for a period of more than three 
years prior to the accounting period. We agree, however, that no such 
limitation can be placed upon the power to call for documents. 

Clause 24 (now clause 23). — We do not accept the suggestion made 
that a copy of the order of assessment under this clause must be in all 
cases be given to the assessee. We agree with the All-India Income-tax 
Committee that it is sufficient that departmental instmctions should be 
issued that any assessee who desires may have a copy of the order free of 
charge. ■ ■ .. 

Clause 25 (now clause 24).— We have inserted at the end the words 
‘in that year’ for the purpose of clearness. 

We have inserted a new sub-clause (2) in order to allow partners in 
a registered firm to set off their share of the loss incurred by the firm 
against their income from other sources. 

Clause 26 (nozo clause 25). — The more important changes in this 
clause have already been explained under clause 3. We have further 
amended sub-clause (1) in order to make it clear that the income to be 
taxed is the income accruing between the end of the last year of which 
the profits have been taxed and the date of discontinuance of the 
business. 

We have retained the provisions of sub-clause (2) with the modifica- 
tion that a person should be required not to give a notice before he dis- 
continues but to give notice within fifteen days after the discontinuance. 
We have also replaced the words ‘not exceeding’ by the words ‘equivalent 
to’, as we consider that a maximum and not a fixed penalty should be 
provided for. 

Doubts have been expressed as to whether it is clear that the rate to 
be applied in taxing a discontinued business under sub-clause (1) is the 
rate in force in the year in which the assessment is made. We consider 
that this is sufficiently, clear in the clause as drafted* 

Clause 27 (now clause 26),— We have made some drafting changes 
in this clause, and we consider that the clause as now drafted meets the 
doubts expressed as to whether it covers the case of a company succeed- 
ing another company, since the word ^person’ under the definition in the 
General Clauses Act includes a company. 

Clause 29 (now clause 27).— We haye altered the words “may cancel 
to the words “shall cancel”, as we consider it should be obligatory on the 
Income-tax Officer to make a fresh assessment under such circumstances, 

■ Clause 30.— We have , '-replaced the phraseology “petition against 
assessment” by the word “appeal” as being more suitable. We have 
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added to the particular orders against which an appeal may lie by includ-^ 
ing orders imposing a penalty under clause 24 (now clause 25) clause 33 
(now clause 28) and against orders of an Income-tax Officer refusing to re- 
open a case under clause 29 (now clause 27). 

In sub-clause (3) we have omitted the provision making it obligatory 
for a copy of the order in all cases to be filed with the appeal. 

Clmse 31.— We have amended this clause in order to make it clear 
that the Assistant Commissioner has power to remand a case to the Asses- 
sor for report or disposal on its merits and that the Appellate authority 
is not required to pass orders on the actual date of hearing. We have 
also added a proviso that an Assistant Commissioner may not pass an 
order , of enhancement unless the appellant has had an opportunity of 
showing cause against such enhancement. 

Now clause 32. — In this new clause we have provided for an appeal 
lying to the Commissioner against the order of an Assistant Cominiissioner 
imposing a penalty for concealment of income under clause 28 or against 
an order enhancing an assessment in the course of an appeal under 
clause 31. 

Clause (now clause have amended this clause in order 

to give the Commissioner the power of review over any proceedings taken 
by subordinate officers under the Bill. We do not consider that his power 
should be limited as at present to assessment proceedings. We have also 
made amendments to make it clear that the Commissioner need not neces- 
sarily in eacl) case make a personal enquiry, but may cause an enquiry to 
made by a subordinate officer. 

A majority of us are not in favour of the proposal that the Com- 
missioner in exercising his power of review should be assisted by two 
non-official Assessors. 

Clatise 33 (now clause 28). — ^We have amended the clause in order 
to provide that the Commissioner shall have these powers. We have sub- 
stituted the words '‘not exceeding'* for the words “equal to" as we consider 
that the penalty to be prescribed should be a maximum and not a fixed 

■"-..one.'.'. ■ ■ 

Clause 34.— The majority of us are of opinion that the period of three 
rears prescribed in this clause should be reduced to one year, the same 
reduction being made in the period prescribed in clauses 35 and 49 (now 
clause SO). 

We have made further drafting changes in the Bill in order to make 
i1 clear that the provisions of this clause read with clause 68 enable the 
Income-tax authorities in the year 1922-23 to make an adjustment in the 
case of persons who were not assessed in the year 1921-22 or were declar- 
ed' provisionally not liable. • ' ■ ' ''V ■ . 

^ ^ We have added a proviso so that there may be po dptfti the’ rate 

applicable to assessmentt^or -rerassessm^ts-.^made^ under, shall 

be the rate in, ,at the tim^ wlfei ,tiie ‘ps-sessed. 
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C/cwae’ 37,— We ha¥e amended the clause in order that the Commis- 
sioner may have , these powers. . 

ClaMse 38.~We have amended sub-clause (1) in order to enable the 
income-tax authorities to require the members of a Hindu undivided family 
to give the name of the manager. We have omitted sub-clause (3) as 
imnecessary since the income-tax authorities have ample powers to dis- 
allow any payments shown in the accounts of an assessee where proof 
of the payment is not made. 

Clmise 39.-— This clause is amended in order to provide that register 
of bond-holders and mortgage registers shall be open to inspection as well 
as the register of shareholders. 

The question has been raised as to whether an income-tax authority 
inspecting registers under this clause can be required to pay a fee under 
the provisions of the Companies' Act. We are advised that as the provi- 
sions of this clause confer specific powers on income-tax authorities they 
cannot be called upon to pay a fee under the Companies’ Act, 

Clause 42. — We agree with the All-India Income-tax Committee that 
it is not possible to make any suitable definition of the phrases “business 
connection” or “agent”, but a special effort should be made to make the 
working of this clause uniform throughout India and to define the policy 
to be followed either by rules or executive instructions. 

We omit from sub-clause {%) of this clause the words Vjr from the 
interest on any securities of the kind mentioned in section 8/ and also 
llie words 'or where there are more agents than one, in the name of 
such agent as the Commissioner shall determine.’ We think tliat these 
provisions would give rise to more inconvenience than on the facts be- 
fore us would be justified by the possible increase in receipts. 

Clause 43. — ^We have inserted the words “or from whom such non- 
resident is in receipt of any income” in order to remove doubts that 
have arisen in particular cases of whether a business connection exists or 
not. We are not prepared to accept the proposal that the words “having 
any business connection with such person” should be amended in order 
to make it possible to treat as an agent a person who had a business con- 
nection with the non-resident at a period prior to the service of the 
notice. 

New clause 44. — We have inserted this clause in order to make it 
clear that where a business or profession or vocation carried on by a 
firm is entirely discontinued the persons who are the members of the 
firm on the date of such discqntinuance shall be liable to any tax due 
from the firm. 

Clause 44 (mw clause 45 ). have substituted the words “follow- 
ing the date of the service, of The notice or order” for the words “follow- 
ing the date of the notice or order.” 

Clause 48 (nam --#5 .“This, clause makes provision for relief 
'' in respect of double incom€-tax'''where- income-tax is levied by the income- 

i-N 
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tax authorities of the United Kingdom and of India upon the same income. 
We recommend that the Government of India should take up the ques- 
tion of making suitable arrangements with the Indian States and with 
the Straits Settlements for relief from double income-tax. 

Clause ^ {now clause 50).— As the words ‘‘the year to which the 
claim relates” are vague, we have replaced them by the words “the year 
in which the tax was recovered.” 

Clause S3 (now clavtse 54).— We have amplified sub-clause ( 1) in 
order to make proceedings for the recovery, as well as the assessment, 
of the tax confidential. We have added a proviso (r) to sub-clause (2) 
in order to extend the protection given by the proviso to any action of a 
public servant in pursuance of the provisions of the Bill or the i^ules 
made thereunder, such as the service of a notice by affixture. 

Clause 54 (notv clause 55). — We have considered the objections rais- 
ed to the provisions of the present Act and the Bill relating to the super- 
tax on companies which result in portions of the profits of holding com- 
panies being taxed more than once. We are of opinion that the provi- 
sions of the Bill and the present Act should be retained but that if the 
Kite of this tax is to be enhanced in future the Government of India 
should consider whether the whole basis of the method of assessment does 
not require revision. 

Clause 56 (nozv clause S7 ), — As sub-clause (1) seems to go further 
than the intention expressed in the Statement of Objects and Reasons, 
we have added the words “in respect of such share” in order to make it 
clear that the resident partner is only liable for super-tax on the share as 
if it were the w^hole income of the non-resident. 

We have amplified sub-clause (2) in order to make it clear that the 
principal officer has power to deduct the amount of the super-tax from the 
amount payable by the company to the assessee. We have also restricted 
the application of sub-clause (2) to cases where the principal officer is 
aware that the shareholder is non-resident. We are not prepared to accept 
the suggestion that sub-clause (2) should be amplified in order to provide 
for deduction at the source of super-tax on any sum which a non-resident 
may receive from a company by way of interest on debentures or remunera- 
tion such as Directors^ fees. 


Clause 58 (now clause 59). — We consider that 'the rules to be framed 
under the Bill should be made “after previous publication.” We agree 
that this should not apply to the first set of rules made under the Bill but 
such set of rules should be shown for criticism to the members of this 
Committee before they are published. 

Clause 59 (now clause 60),— We have considered the question raised 
letters of, certain Chambers of Commerce 'the,'eqtiity< of 

levy of super-tax on the profits' of but we' 

coMider that' this is not a matter, that mi with 

this Bill ‘ V' " ‘ : 

\ f ?; . ' ' , " l ^ " I f " “ " " ' 
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Clause 61 (now clause 62). — We have amended this cla^use by omit- 
ting the reference to the Collector and the Assessor as collections are not 
in all (or even in many) cases made by these particular officers. 

Clause 62 (now clause 63). — We have added a sub-clause (2) in 
order to make it clear upon whom a notice or requisition may be served 
in the case of firms and Hindu undivided families. 

Clause 63 (now clause 64). — The amendments in sub-clauses (1) 
and (2) are for the purposes of making it clear that these clauses merely 
pi escribe the particular Income-tax Officers who are to make the assess- 
ments and do not prescribe the locality in which assessments must be 
made. We have added the proviso to sub-clause (3) in order to secure 
that an assessee shall have had an opportunity of expressing his view 
before a decision is arrived at in cases of dispute. 

: Clause dd.-r-We have omitted sub-clause (7) of the original Bill 

which defines the meaning of the words ''a question of the law’' as being 
unduly restrictive. We have added a proviso to sub-clause * ( 2) in order 
to enable an applicant to withdraw his application for reference to a High 
Qqurt in cases where the Commissioner is ^himself prepared to give a 
ruling in his favour on the point of law raised. 

In sub-clause (6) [now sub-clause (7)] we have omitted the words 
“if any.” We have further made provision in new sub-clause (3) that 
an assessee shall have power to apply to a High Court for a mandamus 
requiring the Commissioner to state a case in cases where the Commis- 
sioner declines to state a case. 

Clause 68 . — We have amended the second proviso in order to make 
it clear that the latter portion merely means that the procedure to be 
adopted in connection with an adjustment is the same as the procedure 
prescribed by the Bill for an assessment and that it does not mean thai 
the rate to be charged in connection with the adjustment is the same as 
the rate of income-tax prescribed for the year in which the adjustment is 
made. 
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(6) In respect of the next 50,000 rupees .. 3 annas ,, 3i annas. 

(7) In respect of all income over 3I lakhs •• 3 annas 4 annas, 

(8) In the case of every company in respect of the 

excess over 50,000 rupees of taxable income , . i anna i anna. 
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EXTRACTS FROM THE CIVIL PROCEDURE CODE. 


Sammons. 


ORDER V. 

Issue and Service of Summons. 

Issue of Summons. 

(1) When a snit has been duly instituted a summons may be 
issued to the defendant to appear and answer the claim 
on a day to be therein specified : 

Provided that no such summons shall be issued when the defend- 
ant has appeared at the presentation of the plaint and admitted the plain- 
tiff’s claim. 

(3) Every such summons shall be signed by the Judge or such 
officer as he appoints, and shall be sealed with the seal of the Court, 

3. (1) Where the Court sees reason to require 

the personal appearance of the defendant, the suns- 
mons shall order him to appear in person in Court on 
the day therein specified, 

(2) Where the Court sees reason to require personal appearance 
of the plaintiff on the same day, it shall make an order for such appearance. 


Court may order de- 
fendant or plaintiff to 
appear in person. 


No party to be order- 
ed to appear in person 
unless resident within 
certain limits. 


4. No party shall be ordered to appear in per- 
son unless he resides — 


(a) within the local limits of the Court’s ordinary original juris- 
diction, or, 

(b) without such limits but at a place less than fifty or (where 
there is railway or steamer communication or other established public 
conveyance for five-six:ths of the distance between the place where he 
resides and the place where the Court is situate) less than two hundred 
miles distance from the Court-house, 

6. The day for the appearance of the defendant shall be fixed with 
•reference to the current business of the Court, the 

Fixing day for ap- place of residence of the defendant and the time neces- 
pearance of defendant - . g .t i j 

sary. 'for the service of the summons; and the day, 
shall be so fixed ' as' to'" alio#'- the 'defendant sufficient time to enable him ^ 
to appear and answer on such day. 
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Service to be on de- 
fendant in person when 


Service of Suwimons, 

9 (1) Where the defendant resides within the jurisdiction of the 

Court in which the suit is instituted, or has an agent 
Delivery or transmis- within that jurisdiction who is empowered 

siTvice! to accept the service of the summons, the summons 
shall, unless the Court otherwise directs, be delivered or sent to the pro- 
per officer to be served by him or one of his subordinates. 

(2) The proper officer may be an officer of a Court other than 
that in which the suit is instituted, and, where he is such ‘an officer, the 
summons may be sent to him by post or in such other manner as the Court 

" ^10. Service of the summons shall be made by delivering or tender- 
ing a copy thereof signed by the Judge or such^ officer 
Mode of service. as he appoints in this behalf, and sealed, with the 
seal of the Court. 

12. Wherever it 'is practicable, service shall be 
fenSnUnpersorwhlt made on the defendant in person, uiiless he has an 
practicable or on his agetit empowered to accept service, in which case 
service on such agent shall be sufficient, 

13. ( 1 ) In a s^uit relating to any business or work against a person 

Service on agent by reside within the local limits of the 

whom defendant can- jurisdiction of the Court from which the summons 
ie& on basiness. issued, Service on any manager or agent, who, at 

the 'time of service, personally carries on such business or work for such 
person within such limits, shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shall be 
deemed to be the agent of the owner or charterer. 

15. Where in any suit the defendant cannot be 

be^n malfmembeTS empowered to accept service 

defendant’s family, of the Skummons on his behalf, service may be made 
on any adult male member of the family of the de- 
fendant who is residing with him. 

Explanation . — A servant is not a member of the family within the 
meaning of this rule. 

■16. Where the serving officer delivers or tenders a copy of the 
_ summons to the defendant personally, or to an agent 

behalf, lie shall require the 
signature of the person to whom the copy is so 
delivered or tendered to an acknowledgment of service endorsed on the 
original summons. : ■ ■ / ' " 

F'.. the defendant or. his agent or ^ as 

d®. refuses acteowlg^^ent,; or 

t ^fuses to where the d6SE^.V'jRfto!r ■ using due and 


•; ; f.H 
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exm 


Examination of serv 
ing officer. 


on his behalf, noi* any other person on whom service can be 

made, the sei-ving officer shall affix a copy of the summons on the o<uter 
door or some other conspicuous part of the house in which the defend- 
ant ordinarily resides or carries on business or personally works for g ain , 
and shall then return the original to the Court from which it was issued, 
with a report endorsed thereon or annexed thereto stating that he has 
so affixed the copy, the circumstances under which he did so, and the 
name and address of the person (if any) by whom the house was identified 
and in whose presence the copy was affixed. 

18. The seiwing officer shall, in all cases in which the summons has 

been served under rule 16, endorse or annex, or 

and"mamie?of service! endorsed or annexed, on or to the drigi- 

nal summons, a return stating the time when and the 
manner in which the summons was served, and the name and address 
of the person (if any) identifying the person served and witnessing the 
delivery or tender of the summons. 

19. Where a summons is returned under rule 17, the Court shall, 
if the return under that rule has not been verified by 
the affidavit of the serving officer, and may, if it has 
been so verified, examine the serving officer on oath, 

or cause him to be so examined by another Court, touching his proceed- 
ings, and may make such further inquiry in the matter as it thinks fit; 
and shall either declare that the summons has been duly served or order 
such service as it thinks fit. 

20. (1) Where the Court is satisfied that there is reason to believe 
that the defendant Is keeping out of the way for the 
purpose of avoiding service, or that for any other 

reason the summons cannot be served in the ordinary way, the Court 
shall order the summons to be served by affixing a copy thereof in some 
conspicuous place in the Court-house, and also upon some conspicuous 
part of the house (if any) in which the defendant is known to have last 
resided or carried on business or personally worked for gain, or in such 
other manner as the Court thinks fit. 

(2) Service substituted by order of the Court 
shall be as effectual as if it had been made on the 
defendant personally 

(3) Where service is substituted by order of 
the Court, the Court shall fix such time for the ap- 
pearance of the defendant as the case may require, 

21. A summons may be sent by the Court by which it is issued, 

whether within or without the province, either by one 
sher7‘''defenS"’°re- of its officers Of by post to any Court (not being the 
;ides within jurisdiction High Court) having jurisdiction in the place where the 
li another Court. defendant resides. 


Substituted service. 


Effect of substituted 
service. 


Where service subs- 
tituted, time for appear- 
ance to be fixed. 


I— o 
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22. Where a summons issued by any Court established beyond the 

limits of the towns of Calcutta, Madras, Bombay and 
Service witMnP^es^: Rangoon is to be served within any such limits, it shall 
goom of summons is- (je sent to the Court of Small Causes within whose 

sued by Courts outside jurisdiction it is to be served. 

23. The Court to which a summons is sent under rule 21 or rule 22 

shall, upon receipt thereof, proceed as if it had been 
Duty of Court to jgsued bv such Court and shall then return the sum- 
mons to the Court of issue, together with the record 
(if any) of its proceedings with regard thereto. 

24. Where the defendant is confined in a prison, the summons shall 
Service on defendant be delivered or sent by post er otherwise to the officer 

in prison. iu charge of the prison for service on the defendant. 

.25. Where the defendant resides out of British India and has no 
, , , agent in British India empowered to accept service, 

dant resides out of the summons shall be addressed to the defendant at 
British India and has place where he is residing and sent to him by post, 
no agent. there is postal communication between such place 

and the place where the Court is situate. 

Service in foreign 

territoi7 through Poli- 26. Where — 

ticil Agent or Court. 

(a) in the exercise of any foreign jurisdiction vested in His 
Majesty or in the Governor-General in Council, a Political Agent has been 
appointed, or a Court has been established or continued, with power to 
serve a summons issued by a Court under this Code in any foreign terri- 
tory in which the defendant resides, or 

(b) the Governor-General in Council has, by notification in the 
Gazette of India, declared, in respect of any Court situate in any such 
territory and not established or continued in the exercise of any such juris- 
diction as aforesaid, that service by such Court of any summons issued 
by a Court under this Code shall be deemed to be valid ’'service; 

the summons may be sent to such Political Agent or Court, by post or 
otherwise, for the purpose of being served upon the defendant; and, if 
the Political Agent or Court returns the summons with an endorsement 
signed by such Political Agent or by the Judge or other officer of the Court 
that the summons has been served on the defendant in manner hereinbe- 
fore directed such endorsement shall be deemed to be evidence of service. 
27. Where the defendant is a public officer (not belonging to His 

Service on civil pub- Majesty’s military or naval forces or His Majesty’s 
lie officer or on servant Indian Marine Service), or is the servant of a rail- 
tocaf company or local authority, the Court may, if it 

appears to it that the summons may be most conveni- 
ently so served, send it for service on the defendant to' the head of the 
office in which he is employed, together with a copy to be retained by the 
defendant ' 
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28. Where the defendant is a soldier, the Court shall send the sum- 

Service on soldiers. Commanding officer together 

with a cop3^ to be retained by the defendant. 

(i) Where a summons is delivered or sent to any person for 
service under rule 24, rule 27 or rule 28, such person 
shall be bound to serve it, if possible, and to return it 
under his signature, with the written acknowledgment 
of the defendant, and such signature shall be deemed 
to be evidence of service. 

(2) Whei'e from any cause service is impossible, the summons shall 
be returned to the Court with a full statement of such cause and of the 
steps taken to procure service, and such statement shall be deemed to be 
evidence of non-service. 

30. (1) The Court may, notwithstanding anything hereinbefore 

contained, substitute for a summons a letter signed by 


29. 


Duty of person to 
whom summons is de- 
livered or sent for 
service. 


Substitution of letter 
for summons. 


the Judge or such officer as he may appoint in this 
behalf, where the defendant is, in the opinion of the 
Court, of a rank entitling him to such mark of consideration. 

(2) A letter substituted under sub-rule (1) shall contain all the 
particulars required to be stated in a summons, and, subject to the provi- 
sions of sub-rule (3), shall be treated in all respects as a summons. 

(3) A letter so substituted may be sent to the defendant by post 
or by a special messenger selected by the Court, or in any other manner 
which the Court thinks fit; and, where the defendant has an agent em- 
powered to accept service, the letter may be delivered or sent to such agent 

ORDER XIIL 

Production, Impounding and Return of Documents. 

5. (1) Save in so far as is otherwise provided by the Banker's Books 

Evidence Act, 1891, where a document admitted in evi- 
copies of admitted en- dence in the suit IS an entry m a letter-book or a 
trias in books, accounts shop-book or Other account in current use, the party 
and records. whose behalf the book or account is produced may 

furnish a copy of the entry. 

(2) Where such a document is an entry in a public record produced 
from a public office or by a public officer, or an entry in a book or 
account belonging to as person other than a party on whose behalf the 
book or account is produced, the Court may require a copy of the entry 
to be furnished : 

(a) where the record, book or account is produced on behalf of 
a party, then by that party, or 

(b) where the record, book or account is produced in obedience to 
an order of the Court acting of its own motion, then by either or any 
party. 
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(3) Where a copy of an entry is furnished under the foregoing 
provisions of this rale, the Court shall, after causing the copy to be 
examined, compared and certified in manner mentioned in lule 17 of 
Order VII, mark the entry and cause the book, account or record in which 
it occurs to be returned to the person producing it. 

8 Notwithstanding anything contained in rule 5 or rule 7 of tliis 
Court may order any Order or in rale 17 of Order VII, the Court may, if 

document to be im- it sees sufficient cause, direct any dooument or book 

pounded. produced before it in any suit to be impounded and 

kept in the custody of an officer of the Court, for such period and subject 

to such conditions as the Co*urt thinks fit 


10. (1) The Court may of its own motion, and may in its discre- 

Cc tma * send for application of any of the parties to a 

pap^ms from own suit, send for, either from its own records or from 

records or from other any Other Court, the record of any other suit or pro- 
ceeding, and inspect the same. 

(2) Every application made under this rule shall (unless the Court 
otherwise directs) be supported by an affidavit showing how the record is 
material to the suit in which the application is made, and that the appli- 
cant cannot without unreasonable delay or expense obtain a duly authenti- 
cated copy of the, record or of such portion thereof as the applicant requires, 
or that the production of the original is necessary for the purposes of justice. 

(3) Nothing contained in this rule shall be deemed to enable the 
Court to use in evidence any document which under the law of evidence 
would be inadmissible in the suit. 


Provisions as to do* 
cunients applied to ma* 
teriai objects. 


11. The provisions herein contained as to docu- 
ments shall, so far as may be, apply to all other mate- 
rial objects producible as evidence. 

ORDER XVL 


Summoning and Attendance of Witnesses. 


1. At any time after the mit is instituted, the 

to^givr°evWeiic^e^°OT may obtain, on application to the Court or to 

produce documents. such officer as it . aj>points in this behalf, summonses 
to persons whose attendance is required either to 
give evidence or to produce documents. 

5. Every summons for the attendance of a person to give evidence 
Time, place and pur- produce a document shall specify the time and 

be specified in sum- Sit which he IS required to attend, and also 

whether his attendance is required for the purpose of 
giving evidence or to produce a document, or for both purposes; and any 
particular document, which the person summoned is called on to produce, 
shall be described in the summons with reasonable accuracy. 
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6 . Any person may be summoned to produce a document, without 
Summons to produce being summoned to give evidence; and any person 
document. Summoned merely to produce a document shall be 

deemed to have complied with the summons if he causes such document 
to be produced instead of attending personally to produce the same. 

son^pTeirifSt , J- person present in Court may be requir- 

to give evidence or ecl by the Court to give evidence or to produce any 
produce document. document then and there in his possession or power. 

8. Every s-ummons under this Order shall be served as nearly as 

Summons how served. same manner as a summons to a de- 

tendant, and the rules m Order V as to proof of 
service shall apply in the case of all summonses served under this rule. 

9. Service shall in all cases be made a sufficient time before the time 
Time for servi specified in the summons for the attendance of the 

summmis, person summoned, to allow him a reasonable time for 

preparation and for travelling to the place at which 
his attendance is required. 

10. (1) Where a person to whom a s»ummons has been issued either to 

iTocedure where g’ive evidence or to produce a document fails 

witness fails to comply to attend GT to produce the document in compliance 
with feummons. summons, the Court shall, if the certificate 

of the serving officer has not been verified by affidavit, and may, if it has 
been so verified, examine the serving-officer on oath, or cause him to be 
so examined by another Court, touching the service or non-service of the 
summons, 

' (2) Where the Court sees reason to believe that such evidence or 

production is material, and that such person has, without lawful excuse, 
failed to attend or to produce the document in compliance with such 
summons or has intentionally avoided service, it may issue a proclamatioo 
requiring him to attend to give evidence or to produce the document at a 
time and place to be named therein; and a copy of such proclamation shall 
be affixed on the outer door or other conspicuous part of the house in which 
he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, or at 
any time afterwards, the Court may in its discretion, issue a H\Mrrant, 
either with or without bail, for the arrest of such pervSon, and may make 
an order for the attachment of his property to such amount as it thinks 
fit, not exceeding the a,mount of the costs of attachment and of any fine 
which may be imposed Hinder rule 12 : 

Provided that no Court of Small Causes shall make an order foi the 
attachment of immoveable property. 

11. ' ■ Where, at' any time after the attachment of 
his : property/: person appears and satisfies the 


If witne$s appears, 
attachn'.ent may be 
withdrawn- 


Court,- 
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(a) that he did not, without lawful excuse, fail to comply with the 
summons or intentionally avoid service, and 

(b) where he has failed to attend at the time and place named in a 
proclamation issued under the last preceding rule, that he had no notice 
of such proclamation in time to attend, 

the Court shall direct that the property be released from attachment, and 
shall make such order as to the costs of the attachment as it thinks fit. 

12. The Court hi ay, where such person does not appear, or appears 
but fails so to satisfy the Court, impose upon him 
^ Procedure if witness exceeding five hundred rupees as it 

alls to appear. having regard to his condition in life and 

all the circumstances of the case, and may order his property, or any 
part thereof, to be attached and sold or, if already attached under rule 10, 
to be sold for the purpose of satisfying all costs of such attachment, to- 
gether with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required pays into 
Court the costs and fine aforesaid, the Court shall order the property to be 
released from attachment. 

13. The provisions with regard to the attachment and sale of pro- 

^ perty in the execution of a decree shall, so far as they 
are applicable, be deemed to apply to any attachment 
and sale under this order as if the person whose property is so attached 
were a judgment-debtor. . 

14. Subject to the provisions of this Code as to attendance and 

Court may of its and to any law for the time being in 

own accord summons force, where the Court at any time thinks it neces- 
to strangers examine any person other than a party to the 

^ suit and not called as a witness by a party to the suit, 
the Court may, of its own motion, cause s»uch person to be summoned as 
a witness to give evidence, or to produce any document in his possession, 
on a day to be appointed, and may examine him as a witness or require 
him to produce such document. 

15. Subject as last aforesaid, whoever is summoned to appear and 

give evidence in a suit shall attend at the time and 
P*^^^ named in the summons for that purpose, and 
or produce document, whoever is summoned to produce a document shall 
either attend to produce it, or cause it to be produc- 
ed at such time and place. 

16. (1) A person so summoned and attending 

depart. t ey unless the Court otherwise directs, attend at 

each hearing until the S'uit has been disposed of. 

(2) On the application of either party and the payment through 
the Court of all necessary expenses (if any), the Court may require any 
person so summoned and attending to furnish security to attend at the 
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next or any other hearing or until the suit is disposed of and, in default 
ot his furnishing such security, may order him to be detained in the civil 
prison. 

17. The provisions of rules 10 to 13 shall, so far as they are appli- 
Appiicatio.T of rules Cable, be deemed to apply to any person who having 

_ attended in compliance with a summons departs, 

without lawful excuse, in contravention of rule 16. 

18. Where any person arrested under a warrant is brought before 
the Court in custody and cannot, owing to the ab- 
sence of the parties or airy of them, give the evidence 
or produce the document which he has been summon- 
ed to give or produce, the Court may require him to 

give reasonable bail or other security for his appearance 
at such time and place as it thinks fit, and, on such bait or security being 
given, may release him, and, in default of his giving such bail or security, 
may order him to be detained in the civil prison. 

No i\itness to be or- 
dered to attend in per- 
son unless resident 
within certain limits. 


Procedure where wit- 
ness apprehended can- 
not give evidence or 
produce document. 


19. No one shall be ordered to attend in person 
to give evidence unless he resides — 


(a) within the local limits of the Court’s ordinary original jurisdic- 
tion, or 

(b) without such limits but at a place less than fifty or (where there 
is railway or steamer communication or other established public convey- 
ance for five-sixths of the distance* between the place where he resides and 
the place where the Court is sithate) less than two hundred miles distance 
from the Court-house, 

ORDER XXVL 
Commissions. 


1 . 


Case« in which Court 
may issue commission 
ot examine witness. 


CommissioPis to examine witnesses. 

Any Court may in any suit issue a commission for the examina' 
tion on interrogatories or otherwise of any person 
resident within the local limits of its jurisdiction who 
is exempted under this Code from attending the Court 
or who is from sickness or Infirmity unable to attend it 

2- An order for the issue of a commission for the examination of a 
Order for commis' witness may be made by the Court either of hs own 
sion. . motion or on the application, supported by amdavil 

or otherwise, of any party to the suit or of the witness to be examined. 

3, A commission for the examination of a^per- 
where witness re- resides Within the local limits of the jurisdic- 

tion of' the' Court- issuing the same may be issued to 
any person’ wtlOT Court thinks fit to execute it 


sides within Coart*s 
urisdiction. 
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Persons for whose 4. (1) Any Court may in any suit issue a 

epmination coramis for the examination of— 

Sion may issue. 

(a) any person resident beyond the local limits of its jurisdiction; 
(&) any person who is about to leave such limits before the date 
on which he is required to be examined in Court; and 

(r) any civil or military officer of the Government who cannot, in 
the opinion of the Court, attend without detriment to the public service. 

(2) Such commission may be issued to any Court, not being a 
High Court, within the local limits of whose jurisdiction such person 
resides, or to any pleader or other person whom the Court issuing the 
commission may appoint. 

(3) The Court on issuing any commission under this rule shall 
direct whether the commission shall be returned to itself or to any subordi- 
nate Court 


5. Where any Court to which application is made for the issue of a 
Commission for the examination of a person resid- 
quesuo ’examine" at any place not within British India is satisfied 
ness not withm British that the evidence of such person is necessary, the 
Court may issue such commission or a letter of 
request. 


Court to examine 
witness pursuant to 
commission. 


6. Every Court receiving a commission for the 
examination of any person shall examine him or cause 
him to be examined pursuant thereto. 


7. Where a commission has been duly executed, it shall be returned, 
together with the evidence taken under it, to the 


Keturn of commis- 
sion with depositions of 
witnesses. 


Court from which it was issued, unless the order for 
issuing the commission has otherwise directed, in 


which case the commission shall be returned in terms 


oi such order; and the commission and the return thereto and the evidence 


taken under it shall (subject to the provisions of the next following rule) 
form part of the record of the suit. 



Commissions for local investigations, 

9. In any suit in which the Court deems a local investigation to be 
. , requisite or proper for the purpose of elucidating any 

local investigations. matter m dispute, or of ascertaining the market-value 
of any property, or the amount of any mesne profits 
or damages or annual net profits, the Court may issue a commission to 
such person as it thinks fit directing him to make such investigation and 
to report thereon to the Court : 

Provided that, where the Local Government has made rules as to the 
persons to whom such corruTiission shall be issued, the Court shall be 
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10 . ( 1 ) 

Procedure ,of 
missioner. 


The Commissioner, after such local inspection as lie deems 
necessary and after reducing to writing the evidence 
taken by him, shall return such evidence, together 
with his report in writing signed by him to the Court. 


(2) The report of the Commissioner and the evidence taken by 


Report and deposi- 
tions to be evidence in 
suit. . 


him (but not the evidence without the report) shall 
be evidence in the suit and shall form part’ of the 
record, but the Court or, with the permission of the 


Court, any of the parties to the suit may examine the Commissioner per- 


sonally in open Court touching any of the matters referred to him or 
Commissioner may mentioned in his report or as to his report, or as to 
be examined in person, the manner in which he has made the investigation. 


(3) Where the Court is for any reason dissatisfied with the pro- 
ceedings of the Commissioner, it may direct such further inquiry to be 
made as it shall think fit. 
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EXTRACT FROM A SUMMARY OF THE REPORT OF THE 
INDIAN TAXATION ENQUIRY COMMITTEE. 


Taxes on Incomes. 

Part L — General. 

(83) In the assessment of incomes the loss sustained in any one 
year should be allowed to be set of against the profits in the next subse- 
quent year, subject to the condition that any assessee who claims to have 
made a loss must prove the fact by producing his accounts as soon as 
possible after the close of the year in which the loss is made [230]. 

f (84) The effect of section 42 (1) of the Income-tax Act is to 
impose a much wider charge on the non-resident than is desirable. The 
law and practice should be brought into conformity with those adopted 
in England [236 to 238]. 

(85) The law in respect of refunds to non-residents should also be 
similar to that prevailing in England at present [240]. 

(86) The high limit of exemption and the almost universal practice 
of marriage make allowances for dependents unnecessary [241]. 

(87) A differentiation between earned and unearned income is not 
recommended in the present circumstances of India, but the case would be 
different if at any time incomes derived from agriculture were made 
liable to the tax [242]. 

(88) The rates in the case of incomes between £1,000 and £10,000 
are very low in comparison with other countries. A moderate increase 
in the rates applicable to incomes above Rs. 10,000 would be equitable. 


The following scale is recommended : — 

Rs. Pies. 

10.000 to 15,000 . . . . . . 9 

15.000 to 20,000 . . . . . . 12 

20.000 to 25,000 . . . , . . 15 

Above 25,000 . . . . . . 18 


The limit for super-tax should at the same time be reduced to 
Rs. 30,000 and a new rate of super-tax of 6 pies on the first Rs. 20,000 
or part thereof in excess of that sum introduced. In the case of the joint 
Hindu family the limit of exemption might be reduced to Rs. 60,000, the 
anna rate being applied to the first Rs. 40, OCX) of excess [244]. 


Note : The figures in brackets at the end refer to paragraphs of the report. 
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(89) The super-tax on companies should be converted into a cor- 
poration profits tax, the exemption of the first Rs. 50,000 should be remov- 
ed, and holding companies should not be assessed to this tax on profits 
which represent dividends of subsidiary companies [251], 

(90) The necessary steps should be taken to secure an appeal to the 
Privy Council on points of law in respect of which conflicting decisions 
have been given [246]. 

( 91 ) While secrecy in respect of income-tax matters is disirable, 
exceptions might be made (a) by permitting income-tax officers to draw 
up lists of persons who are liable to local taxes which are based on income 
and (&) by publishing in the annual reports the names of persons penalis- 
ed for income-tax offences [250], 

(92) The most suitable method of preventing evasion by the forma- 
tion of private companies and the withholding of dividends is to give the 
income-tax authorities power to treat such companies as if they were 
firms [252]. 

(93) In order to prevent evasion through the formation of bogus 
firms, (1) the incomes of married couples living together should be taxed 
at the rates applicable to their aggregate incomes; (2) the income-tax 
officer should be given power in particular cases to require the partners in 
an unregistered firm to furnish particulars of the partnership, and to 
compute the liability of the partners on the same basis as if the partner- 
ship had been registered; (3) particulars of the registration of any firm 
should be recorded by the income-tax officers and should be open to inspec- 
tion; and (4) it is desirable to provide for the imposition of a heavy 
penalty in cases where loss of duty has arisen thro'Ugh failure to distribute 
the profits in accordance with the terms of a partnership [253]. 

Part 11. — Income-tax on agricultural incomies. 

(94) There is no historical or theoretical justification for the continu- 
ed exemption from the income-tax of incomes derived from agriculture. 
There are, however, administrative and political objections to the removal 
of the exemption at the present time [263, 264, 267 and 268], 

(95) There is ample justification for the proposal that incomes 
from agriculture sho‘uld be taken into accounts for the purpose of determin- 
ing the rate at which the tax on the other income of the same person 
.should be assessed, if it should prove administratively feasible and practi- 
cally worthwhile [269]. 

(96) The planter or other manufacturer who derives his income 
partly from cultivation and partly from manufacturing the produce so 
derived is fortunate in securing the benefit of the exemption [270]. 

(97) The money-lender who is a landlord only in name ought m 
equity to pay the tax, but it does not seem administratively practicable to 
impose it [271]. 
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Abatement 

of case before High Court due to death of 
assessee, 941 

Abatements 

(See Allowances— 'Exemptions.) 

Abetting 

(See PENALTY.) 

Abroad 

Agricultural income, 144 
Beneficiaries — Trustees in British India, 7S9 
Business carried on — Position of, 320, 325, 327 
Profits received from — Position of, 334 
Other income received from — not taxable, 334 
Income arising in British India— to non-resi- 
dents. 798, 300 

Liability of agent for principal abroad, 795, 800, 
819 

Notice, service of, 679 

Power to summon accounts and documents from, 
678 

(See also NON Residents.) 

Abu, District of 
application of the Act to, 140 

Abwabs 

illegal— Not agricultural income, 156 
Accident 

to employee — Compensation paid, 552 

Accident Insurance Premia — 

When deductible, 491, 570 

Accounting Method 

for calculating assessable income, 696 to 618 
change of, 697, 617 

correlation of profits and expenditure, 627 
future losses, 617 

Accounting Period 

for determining assessable income— see “ PRE- 
VIOUS Year”. 

Accountant 

Right of — To represent assessee, 903 

Whether deductible, 626, 577 

Accounts 
Cash basis, 697 

failure by assessee to produce when called for, 
asssessment how to be made in such cases, 

not kept, no default, 706 
procedure when failure not wilful, 743 


Accounts— (CWr</.) 

prosecution for failure, 674, 867 
right of appeal forfeited, 674 
Income-tax Officer’s power to call for, 677 
of notice, 674, 678 

If not reflecting- true profits, how assessment 
made, 697. 616, 616 
Mercantile basis, 597 

Mere entry in, cannot amount to receipt, 605 
Non-production of, when bars prosecution, 869 
Stock — Valuation of, 602, 606 
Sufficiency of cause for non-produciion-~~Ques* 
tion of fact, 745 

outside British India, production of, 678 
‘Accrue’ 

or arise, meaning of, 299 
When ‘deemed’ to accrue or arise, 305, 327, 487, 
689, 797, 809 

Accumulated Income, 235, 292 
Action 

against Income-tax Officers, when barred, 047 
costs of— See Legal Expenses 

Add it 'on 

to salary— See PERQUISITES. 

Additional Assessment 
how made, period of limitation, 772 
notice, how issued, 772, 775 
pending appeal in original assessment, 778 
refunds, whether permissible, 773 
registration of firms, 202, 206 

Adjustment 

system under previous Act, 724, 960 
in accounts, when equivalent to receipt, 338, 343, 
608 

of refunds in course of assessment, 842 

Administrator-General, 
liability of, for tax due by beneficiary, 796 

Advances 

associated company, to, 53# 
employees, to, 548 
in course of business, 170 
one-man companies, 284 
partners, by, 480 

Advances of pay. 
exempt, 439 

I' Advertisement 

I ^ -Xost of- when dtductlUe, 114, 516, Wl 



Aireat . , 

assessable on behalf of non-resident, 795, 800, 
819 

Power of attorney— When required, 903 
Stamping of authorisation, 59 
can sign return — When, 674 
Indemnification of, 912 

of non-resident, includes person treated as such 
by Income-tax Officer, after notice, 818 
should be in receipt of profits , whether, 801, 819 

Agreement 

not to deduct tax^ — ^When void, 245 
existing lease not conclusive of value, 466 


Allowances, in assessing business income ad- 
missible (Contd.) 

expenses incurred to earn the profits, 522 
foreign taxes, 521 

insurance against loss of profits, 490 
insurance of buildings, etc., 485 
Interest on advances from bank, 479 
irrecoverable loans— see Bad DEBTS, 
land revenue, 514 
Losses, 524 

local rate or tax not dependent on profits, 614, 

622 

obsolescence of machinery, etc., 610 
partners’ capital, interest on, when admissible, 


AgricultCre 
what is, 145 

Agricultural Income ; 5/ 

(See INDIGO— SUGAR— Tea.) 

Buildings, income from, 163 
cattle breeding, 162 
defined, 142 
exempt, 418 

Exemption not applicable to income from agri- 
culture abroad, 144 
Exemption, conditions of, 147 
Forest or trees— Income derived from, when not 
liable, 153 

Grazing lands, 151 V 

income partly derived from agriculture, assess- 
. ment of power of Central Board of Revenue to 
make rules for assessment of, 167 
interest on arrears of rent, 156 
Lac, income from 164 
Leased lands, 161 
Mortgaged lands, 161 
Poultry farming, 162 
Sporting rights, 161 
Tea companies — How assessed, 159 
Tea companies selling seed, 159 
Income from selling water not, 154 
Kent for stacking timber not, 153 
Income from fisheries, ferries, etc., not, 151 
Royalty on Coal, not, 151 
Rubber, 161 
Stallions, 161 
Salamis, 156 
Salt pans, 161 
Toddy, 152 

Agricultural produce 
market value of, 169 

sale of raw, by cultivator, etc,, income from 
exempt, 163 

Allied business 

(See ASSOCIATED BUSINESS.) 

Allowance 

benefit or perquisite, when exempt, 388 
Allowances, inadmissible 
(See Deductions from taxable income). 

A^^ances, In assessing Wslness Income . 

’ ■mlisIblO'-' ■ 

interest .478 ' 

cesses paid authorltieB, 

company tax^ > ... , , _ ^ \ ' 

debentures, l»ler«t 478- ^ f ' '* 
depreciation cm bniidtai 
fornitufe/etc.',' 

Embeissdement, 5Sf» lil- 




480 

pensions to eX' employees, 559, 669 
Provident funds, employers’ contributions, when 
permissible, 569 
rates and taxes, 514, 522 
rent of premises, 475 

repairs to machinery, plant or furniture, 491 
repairs to premises, 476 

resejve, sums placed to a pension, when permis- 
sible, 669 
Patents, 527, 652 
set off of losses— See Set-off. 
sinking fund payments- — Position of, 642 
superannuation funds, sums contributed to by 
employers, when permissible, 669 
taxes, when admissible, 514, 522 

AUowaaces in Assessing income from other 
sources 

expenditure to earn profits, 693 
Interest on loan raised to purchase securities, 
694 

Allowances in Assessing Professional Earnings 
— inadmissible 
Books, obsolescence of, 512 
subscriptions to professional association, 592 
travelling expenses, 692 ;* 

Allowances in Assessing Property 
(See Property. ) 

Allowances in favour of Charities 
(See charity.) 

Allowances, Leave 

paid in United Kingdom, or Colony, 900, 903 

Alteration 
of assessment, 777 
of return, 675, 760 
Alterations 

cost of structural, whether deductible, 544 

Amalgamation of Business 
(See Succession.) 

Amortisation of Capital 
depreciation on account of, inadmissible, 635 

AnguL District of , 
application of the Act to, 140 
income of persons, other than persons in the 
service of the Government, residing in exempt 

Talue 

Ptoper|;ir, defined, 453 - ^ ’ 

■ ' bwnbr’s residential occupa- 



Annuity 

deferred, exemption, 437' 

Included in term>‘salary”, when, 441 

guaranteed, 288 

under will, liable, 245, 595 

under deed of separation, 240, 245, 595 

patent, from sale of, 278 

payer should deduct tax, when, 245, 441 

payable out of gains or profits, position of, 569 

granted by insurance company, 681, 587 

retiring allowance— -to provide for, 559 

for sale or cKange of business, 5S2 

receipt of, when business, 179 

repayment of debt, 274 

‘free of tax’, 244 

to employees — when admissible business ex- 
,, , pense. 669 , ■ „ 

Sinking funds, earmarked for, £42 

Annuity and Capital Eedemptlon Business 
profits how^ calculated , 581 

Annuity Funds 
f See Provident FUNDS,) 

Appeal 

to Assistant Commissioner, 755 
against assessment, 766 

against penalty for concealment of income, 758 
against penalty for failure to notify discontinu- 
ance of business, 767 
against refusal to re-assess, 766 
against refusal to reoister firm, 756 
when not assessed, 760 
to; Commissioner, 765 

against enhancement of tax by, Assistant Com* 
missioner, 765 

against penalty for concealment of income, 765 
to High Court—See HIGH COURT, 
to Privy Council—See PRIVY COUNCIL, 
audience at, 761 
costs of, 763 
dismissal of, 764 
■ ex partey 764 
form of, 756 
fresh assessment on, 774 
hearing of, 761 
adjournment of hearing, 764 
inquiry on, 765 
limitation, 760 

suspension of paynrent of tax pending disposal 
of, 829 

verification, 759 

Appearance 

By authorised agent, 903 

Appellate Powers 

of Assistant Comnrissioner, 765 
of Commissioner, 765 

Application of Income-tax Act 
(See Exemptions). 

Application 

of profits, immaterial, 232 
Appointment 

of Assistant Commissioner, 419 

of the Central Board of Revenue, 4 18 - 

of Commissioner, 419 ^ ^ I 

Appreoiati0» Of inveitmenti, 263'‘'? • . 


Army , 

concessions— See Exemptions, 

Arrear of rent of land 
interest on— when liable to income-tax, 156 

Arrears of tax 
Attachment of debts for, 835 
difference from arrear of land revenue, 881 
death of assessee— effect on, 886 
limitation, 831 
modes of realisation, 829 
penalties, 880 
priority of claim, 832 

not deducted at source, 656 

Suit for, 884 

Assessee 
defined, iC4 

death of, effect of, 836, 941 
personal attendance of, 698 903 

inadmissible, 

475 , 515, 569 

representation of, in proctedings, 903 
returns, when must be signed by, 674 

Assessment 

alteration and amendment of, 777 
appeal against, 756 
of agent, 795, 800, 819 
basis of, 696, 697 

assessee entitled to be informed, 696, 707 
cancdlation of, by Income-tax Officer, when 
sufficient cause shown, 743 
completion of no time-limit, 774 
death of assessee, effect of, on, 836 
discontinuance of business, 721 
enhancement of, by Assistant Commissioner on 
appeal, 762 

appeal against such order. 766 
appellant to show" cause against order of en- 
hancement, 762 

Commissioner in revision, 

767 

erroneous assessmentHnrisdiction of courts to 

cancel, 947 

(by) estimate, 707, 761 

fresh assessment on appeal, 774 

fresh assessment, when sufficient cause shown. 

by Income-tax Officer, 748 
appeal against refusal to make fresh assess. 

ment, 766 
howr made; 696 

income escaping assessment, method of asses- 
sing, 773 

mi^ttakes in, rectification of, 777 
of trustee, 785 
order of, 697 

copy of, to be granted free, 698 
place of, 906 
written order of, 697 

Assets 

wasting, depreciation on, inadmissible, 536 

btttmde, ill,, 

distributed in winding up, whether 

... payment of tax to be provided before dIdtributiiW 
, of, <833 

««<* wlMm tacoBii,, 


Asfiiataat Commissioner 
Power of, 421 
Associated Business 

payments to— position of— Loss or money ad- 
vanced to subsidiary companies, 538 

Association of individuals 
liability to tax of, 216 
principal officer of» defined, 200 
return of employees by, 664 
service of notice on, 004 
what is , bow assessed, 216 

Assarance 

(SeelNSURANCE.) 

Attendance 

personal, of assess ee, 903 
Auditors 

approved, profit and loss statement by, 677 

B 

Bad Debts 

loans, irrecoverable, deduction when permissible 
473 

reserve for bad debts, sums placed to, deduction 
not permissible, 474 
time when to be written off, 610 

Balance Sheet 

foreign income not taxable merely by reason of 
entry in, 340 

commercial—not basis for taxation, 601 
difference between commercial and income-tax, 

601 

Band Fuads 

regimental, compulsory payments to, not liable 
to tax, 893 


Beneficial transfer, 235 

Benefit or perquisite 
when exempt, 383 

Berar 

application of the Act to, 140 

Betting 

casual gains not assessable, 398 

Bills 

parliamentary, cost of promoting, 845 
Board of Eevenue, Central 
(See Central Board of Revenue.) 
Boarding, Cost of 
when taxable, 389 
when deductible, 647 

Bombay Presidency 

British administered areas in, application of the 
Act to, 140 

Bonds 

(See Debentures.) 

Bonus 

addition to salary, 413, 436 
for services rendered, not exempt, 416 
for capital borrowed, 672 
on loan, 642 

on insurance policies, 684 
(to) liquidator, 412 

on settlement of lease— See SaLAM b PREMIUM. 

to retiring employee, 669 

(See also SALAMI AND PREMIA.) 

Bonus shares 

of another company issued to shareholder, 2a3 

in same company, 251 

debentures, 266 

debts, in discharge of, 262 

option to receive cash, 261 


Bangalore 

Civil and Military Station, application of the 
Act to, 146 

Bank 

acquisition of business of another bank, 732 
commission for guaranteeing overdraft wdth, 413 
interest on advances made by, deductible, 479 
interest on deposits with, 594 
loss of advances, position of, 473 
savings— See Savings Bank. 
securities held as part of capital or reserve of, 
depreciation on, not a permissible deduction, 
503 

Banker 

certificate by, of deduction of interest on secun- 
ties, 649 

certificate by, of interest paid on loan for pur* 
chase of securities, 450, 598 

Banking Business 

Irrecoverable loan, admissible deduction, 47S 

Bnnknuptoy 

effect of, 'ou assessment, 887 
Diiotity ttn Uai^* 884 

tradiug b|tf^tee - 

Barudii of' ' 


:^iielickrles i iilT" ' 

may be taxed direct if 






trustees assessable m'- 


Books 

authors’ profits, assessable, 391 
inspection of, of company, 784 
power to call for, 677 
power to seize, 686 

Book-keeping 
not conclusive, 605 
(See also ACCOUNTING METHOD ) 

Book-Makers 
profits of, assessable, 398 

Book profits and losses 

enter into calculation of income on mercantile 
system, 597 

Boot legging 
profits from, 402 

Borrowed capital 
interest on— See ALLOWANCES. 

Branoh * 

in British India of non-resident, 802 
abrosad, of resident , 324 

British Baluckfstan 

ap^kation of the Act to, 140 

mmiktmn, . 

pi, m ~ , 

.lirliiph India, when 


toket 

Assessment of, 803 

when resident broker may be assessed for non- 
resident, 8 IT 

commission to, 527, 533 ■ 

Burden o! proof 
on assessee, 708 

on Crown, to prove a source of income denied in 
assessee’s return, 693 
on Crown generally, 695, 708“ 

Buildings ' 

(See Allowances, Deductions from tax- 
able INCOME, Property). 

Burglary Insurance Company 
assessment of , 580 

Business 

_ , abroad, 320, 325 

assessment of profits from, 466 
(See Allowances, Deductions from tax- 
able income— Exemptions.) 
casual gains from, assessable, 890, 405 
meaning and examples of, 165 
change of ownership, assessment, 738 
closing down, 272, 721 
company of, 181 

cost of obtaining, when deductible, 642, 657 
deductions admissible in assessing^ — See ALLOW- 
ANCES, 

deductions inadmissible in assessing— See 

Deductions from Taxable Income. 
definition of, 165 

income from mining rents and royalties not “ in- 
come from business ”, 594 
discontinuance of assessment (business asses- 
sed under Act of 1918), 721 
discontinuance of, assessment (business com- 
menced after March, 1922), 722 
discontinuance of, assessment, notice to be given ; 
to assessee, 720 

discontinuance of, assessment, on period subse- 
quent to end of previous year, discretionary, 
722 . 

discontinuance of, notice to be given by assessee. 

, 720': • 

penalty for failure to give notice, 720 
appeal against penalty, 757 
discontinuance of, recovery of tax, 724 
distinguished from sport or pleasure, 166 
illegal profits or losses to be taken into account, 
397 

isolated transactions, when business, 170, 293, 
402 

motive of, immaterial, 173 
non-resident of, 300 

branch, power of Income-tax Officer to assess, 
745, 906 

new, assessment of, 199 
question of fact, 174 

Business abroad 
(See non-residents). 
profits and gains of, when taxable, 328 


Business Expenses 

(See Allowances, Deductions from Tax- 
able Income). 

Business Premises 

(See Allowances, Deductions from tax- 
able income). 

annual value of, not taxable under “ Property”, 
476 

' C 

Cancellation of Assessment 
on appeal, 762 
when cause is shown, 743 

Cancellation of order enhancing Assessment 
by Commissioner, 765 

Cancellation of order imposing Penalty 
by Assistant Commissioner, 762 
by Commissioner, 765 

Capital 

(See Allowances, Deductions from Tax- 
able Income). 
fixed and circulating, 531 
imported into British India, net liable, 328, 338, 
351 

insurance policy, 382, 490 
interest on, when deductible, 478 
loss or wastage of, no deduction allowed, 535 
but— -see Depreciation. 
receipts, not taxable, 245 
when bonus shares are, 250 
sums mtended to be employed as, position of, 
474 

withdrawal of, effect of liability to tax, 475 
distinction from income, 246 

Capital Borrowed 

subscriptions to certain Mutual Benefit Societies 
included in, 479 

Capital Expenditure 
inadmissible as deduction, 522 
what is, 523 

Case 

stated— See HIGH COURT, 

Cash Basis 
of accountancy, 597 

Casual Receipts 
when exempted, 300 
winding up business, 272 

Cattle Dealer’s Profits 
not agricultural income, 150 

Central Board of Bevenue 
defined, 418 
functions of, 420 
Powers of, 420 

Central India 

' British administered areas In, appiication' of the 

Act to, 140 

Certificate 
Exemption (of), 651 

Issue by Income-tax Officer for recovery of tax, 

action by Collector, 829 
Banker’s, as evidence, 50S, 649 
■''.Auditor’s, to what extent reccignlsed, W7 


Business closing down 
when making profits, 272 
Business Connection 
meaning of, 812 

Business Connection in British India* 
(Sei mon-residents). 



<sses' ... 

Abwabs, 156 

paid to District Boards and oth er 1 ocal an th od' 

, ' ties, 514, '522 

lange of ownersliip 
recovery 'Of tax,. 738 

(See Allowances, deductions from Tax- 
.; able income); 

harging sections 
Income-tax, 216, 297 
Supertax, 879 

i'haritable Institution 
voluntary contributions to, 881 

livaritabie .Institutions 

exemption appiies if income set aside for, need 
not be actually spent in year of account, 360 

ibaritable or religious purpose 
income from, liable before the property was set* 
tied, 378 

profits of trading set apart for, not exempt, 354 

baritable Purposes 
defined, 352 

income from property held for, when exempt, 354 
trade carried on for, position of, 355 

lharfty 

expenditure on whom admissible as a deduction, 
578 

hildren 

insurance policies on the lives of, 631 
hit funds 

(See Mutual Associations & clubs.) 
ivil Court 

portion of salary withheld under order of, tax- 
able, 284, 439 

powers of, exercised by Income-tax Officers, 780 
livil Courts 

jurisdiction barred, 947 

prohibited from sammoning income-tax records, 
877 

livil Procedure Code 
Application of, 780 

Haim 

(See ABATEMENTS-- ALLOWANCES — EXEMP- 
TioNS -DEDucrnoNS— Refunds.) 

Closing Down 
business, 272 
Olub 

may carry on trade, 224 

not assessable in respect of ‘ mutual ’ income, 
224 

Coal 

depreciation on, as a wasting asset, inadmissible, 
§37 

royalty on, not agricultural income, 151 
royalty, capital or income, 276 
sale of bings, 271 
Coal Mines 

cesses levied under Local Acts when admissible 
as business expenses, 514 
cesses paid, when inadmissible deduction, §22 
Shafts, tramwmys, sidings, depreciation aUoW’* 
ances, 495 , : - 


Collection Charges 
(See Property, j 

Collection of tax 
(See Recovery.) 

Collector 

recovery of tax by, 829 
Colleges 

(See Charities.) 

Colliery 

Pit sinking, 536 
Exhaustion, 537 
Restoration of surface, 533 

Colonial Treasuries 

salary, etc., drawn at, by Officer on duty or 
leave, 900, 903 

Colportage 

is it charitable purpose, 376 
Commencement of Trade, 199, 722 
Commission 

employees, paid to, when deductible, £47 
included in “Salaries”, 413, 416, 436 
partner’s, inadmissible as a deduction, 475 
for guaranteeing overdraft, 418 
underwriter’s, for issue of new' shares, 585 
issue of, to take evidence, etc., 780 
inspection fees to Director, 416 

Commission Agent 
assessment of, 803 

Commissioner of Income-tax 
appeals to— -See APPEALS, 
powers of, 420 
Commissioner 

proceedings before, are judicial proceeding, 780 
Commuted Pensions, 382 
Company 

acquisition of business by, 528 
assurance— See INSURANCE COMPANY, 
bonus on shares, whether deductible expendi- 
ture, £42, 572 

bonus shares allotted by, when ‘income’, 251 
business of, 181 

control of~~See “ONE Man” infra, 
control as affecting residence, 331 
definition of, 183 

distribution of assets in winding up, 283 
employees of, how charged, 437 
entitled to Double Income-tax Relief, 861 
floatation expenses — See SHARES, DEBEN- 
TURES COST OF ISSUING. 

‘holding’, 435 

income-tax how levied, 184 

incorporation, challenge of, 188 

inspection of register of members, 784 

is not agent of shareholder for paying tax, 624 

limited by guarantee, without shares, 188 

non-resident, 797 

‘one-man’, 187 

preparation and submission of annual returns of 
income, 672 

preparation and submission of annual returns of 
salaries, 665 

price paid for sale of business, collection of, 
whether business, 179 

principal officer of, to furnish certificates of 
deduction of income-tax, to shareholders, 668 



Cdmpany — (Contd,) 

priority of tax in winding up, 838 
private and public, no distinction for income-tax, 
184 

profits of, assessed at maximum rate, 184 
profits, carried to reserve, 185 
register of members of, power of income-tax 
authorities to inspect, 784 
list of members not to be called for, 689 
residence of, 831 

shareholder in, refund of income-tax to, 185 
shares are not ‘securities’, 449 
‘subsidiary’, 435 
super-tax, liability to, 185 
tax paid to Municipalities, 519, 522 
• winding up, priority of taxes, 833 
without shares, 183 

Compensation 
... for death or injuries, 382 

cancellation of contracts for — 
whether taxable, 294 
When deductible, 532 

paid to employees, admissible deduction, 570 

patents, infringement of, 279 

patents use of, 279 

for loss of office, 568 

lease for foreclosure of, 273 

Composition of Offences 
may be made before proceedings instituted, 876 
Composition of tax 
not allowed, 218 

under old Act remains in force, 218 
illegal, not binding Government, 958 

Computation of profits— See ACCOUNTING 
METHOD. 

Concealment of Income 
penalty for, 748 

revised return will not absolve from, 750 
appeal against, 755, 765 
prosecution for, 750 
Concern 

(See BUSINESS.) 

Consignment Business 
(See NON-Residents.) 
computation of profits, 604 

Consignments 

Income-tax Officer not to call for statement off 
from Railw'ay Company, 688 

Construction 
(See Interpretation.) 

Constructive Receipt 
meaning of, 343, 599 

Consular Employees 
(See Exemptions,) 

Consuls Eoreign 
(See Exemptions.) 

Contingency 

income accumulated against, 242, 794, 845 


Continuity of transactions 
test of business, 166 

(See also Capital and Casual Receipts.) 

ontract of Indemnity , . ! 

loss recoverable under, inadmissible, 475:> 499 


Contract 

collusive, to defraud revenue, 187, 208, 245, 803 
compensation for cancellation of, 284, 532 
country in which made, as evidence of, where 
trade conducted, 813 

p evidence of place of accrual of profits, 314 
interest payable under, when admissible deduc- 
tion, 482 

provision in, for ‘free of tax’ payment, 245 
transfer of benefit of, profit on, 528 

Contracts 

Wagering Profits from - taxable, 398 
I Contractor 

I payment of interest by, wffien admissible ex- 
pense, 389 

cost of acquiring contracts, not admissible, 528, 
542.575 

Contribution 

to Provident Funds— See PROVIDENT FUNDS, 
Control 

affects residence of companies and firms, 333 
Conveyance 

allowance, not taxable, 383 
cost of, when deductible, 387 

Go operative Societies 

dividends of, exempt from Income-tax and 
Super-tax, 902 

interest on securities held by, 908 
liable to Income-tax and super-tax, 902 
profits of, exempt from income-tax and super- 
tax, 902 

Copies 

of assessment orders, to be granted free, 683 
Corporation Profits Tax, 185 
Cost-Book Mines, 536 
Costs 

in appeal or revision not allow'ed, 763 
in appeal to Privy Council, 947 
in reference to High Court, 929 
in law suits, how far deductible expenditure, 52 B, 
551, 577 

Counsel 

right of audience, in appeals, 763 
in revision petitions, 770 

Courts, Civil 
jurisdiction barred, 947 
when not, 952 

receiver appointed by, taxable on behalf of 
estate, 706 

indemnification of, 912 

Court, High 
(See High Court.) 

Court of Wards 
chargeable to tax, 796 
indemnification of, 912 

Creditors 

priority of tax* 832 

Crlmlaal'Proeeediiigft ^ ^ 
which Court has jurisdiction, 874 ’ ^ 

Crow® 

liability to tax, 55 ' ' 


Contittgent interest, 242 


Oultivafeor 

who is a, 163 , , . 

proceeds of sale of raw prodace by, exempt, IbiS 

Customs , . 

penalty for defrauding, not admissible ceduc 

tion, 552 

, ■ B 

Dairy 

income from, whether agricultural, 150 
Bamages 

whether income, 294, 282 

when deductible, 552 

(See also Deductions, inadmissible,) 

Death or Injuries 
compensation for, not liable, 382 

Death of Assessee 
effect of, 836, 941 

Debenture-holders 

register of, power of Assistant Commissioner and 
Income-tax Officer to inspect, 784 
prosecution for refusing to allow inspection, etc., 
868 

Debentures 

(See also Securities.) 
floatation of, expenses of, 585 
foreign, interest on, when liable, 304 
issued in lieu of interest may be income, 608 

Debts 

(See Bad Debts.) 

not charged on income, 235 

accrued, when income, 605, 607 

Deceased 
(See Death.) 

Deduction of Income-tax 
(See Refunds.) 

omission to deduct direct levy of tax, 642, 867 
from interest on securities, agreements against 
void, 245 

sums deducted, certificate of, prosecution for 
failure to furnish, 867 
from dividends, 624 
from salaries, 641 
arrears of tax, deduction of, 829 
failure to deduct, personal liability, 642 
prosecution, 867 

minimum income for deduction — See FINANCE 
ACT. 

power to adjust excess or deficiency, 641 
Indemnification against, 912 
recovery by other methods, not barred, 642 
sums deducted, included in taxable income, 642 
sums deducted, payment of, to credit of Govern- 
ment, 642 

sums deducted, treated as tax paid, 642 
credit to be given in assessment of following 
year, 642 

Deduction of super-tax 
from dividend payable to non-resident, 885 

Deductions from annual value 
of property, what admissible— See ALLOWAN- 
CES AND Property. , 

Deductions, from taxable income, admissible 
(See Allowances, Exemptions). 


Deductions, from taxable income, inadmissible 
examples of — 

amortisation of capital, depreciation for, 535 
assets cost of addition, alteration, extension, 
etc., 544 

Bonus on repayment of loan, 542 
bonus to retiring employees, 569 
brokerage on loans, 535 
Business premises — Cost of changing, 543 
capital expenditure, 522 
cesses, based on profits, 522 
charity, expenditure on, 170, 232, 578 
commission, partners, 478 
compensatory local allowance, 383 
contracts, acquisition of, 628, 575 
do. cancellation of, 294, 532 
Damages for negligence, 552 
depreciation, except as allowed in the Act, 492 
Exhaustion of capital, 536 
expenditure not incurred solely for the purpose 
of earning the profits taxed, 623 
Fines for infraction of laws- 662 
Improvements — Cost of, 548 
income-tax, 620 

income-tax and excess profits duty paid in 
England, 621 

Insurance—except as provided by statute or 
orders, 486 

Interest on partner’s advances, 482 
legal charges relating to loans, etc., 651 
losses— See Set- off 
losses of previous years, 475 
municipal and local rates (in assessing pro- 
perty). 462 

partners’ drawings, pensions and salaries, 482 

partners’ capital, interest on, 482 

penalties, 552 

pensions, ex-partners, 569 

Preliminary expenses of floatation, 626, 585 

private or personal expenditure, 475, 689, 693 

profession tax, 620 

Rails replacement of by belter rails, 543 
rates and taxes based on profits, 522 
removal to new premises, cost of, 543 
rental value of business premises owned by 
assessee, 464 

reserve for future expenditure, 585, 595 
reserve for bad debts, or equalisation of divi- 
dends, 474 

reserve, insurance, 474, 541 

rolling stock of railways, depreciation on, 498, 

908 

salaries, partners, 480 
Sinking fund payments to, 542 
super-tax, 520 

taxes conditional on earning profits, 616, 522 
taxes except land revenue and local rates or 
municipal taxes on business premises, 514 
taxes paid abroad, 521 
Transfer of business price paid for, 628 
wasting assets, depreciation on, 535 

Deed of separation 
deduction of tax under, 694 

Deemed 

to accrue or arise — See ACCRUE. 

Default 

in making return or producing accounts, etc., 

702 



Default — {Conid,} 

forfeiture of right of appeal, 697 
method of assessment, in case of, 697 
in payment of tax— penalty for default, 829 
personal liability in case of failure to deduct 
tax at source, 642 
prosecution for, 867 
recovery of tax from defaulter, 829 

Deferred annuity 
deduction towards, exempt, 436 
not for super-tax, 869 

Demand 
notice, 7dl 

issue of notice necessary before penalty or dis- 
traint, 754 

prompt Issue of, 754 
Deposition ' 

false, punishment for, 780 
Deposits 

(See Savings Bank.) 

in Bank or with money-lender, 584 

Depreciation 

(See Allowances, Deductions fkom tax- 
able income.) 
allowance, conditions of, 496 
buildings, rates, 493 
buildings, temporary structures, 498 
business first brought under assessment, 501 
claim to be supported by account, 501 
computation of, 493, 601 

excess of — over profits may be carried forward, 
502 

furniture, 493 
leased plant, etc., 504 
livestock, 514 

loss due to removal and re-erection, 543 
mines, no allowance for exhaustion, 535 
onus of proof, 501 
professional equipment, 591 
railways, special rules, 498, 903 
rates of, 493 

renewals, cost of, in lieu of, 498, 903 
shares and securities, 503 

Destination of Trofits 
immaterial, 170,232 

Derived 

meaning of — See ACCRUE. 

Development Companies, 266 

Diminution 
of capital, 535 

buildings, value of — See DEPRECIATION, 
plant and machinery, value of obsolescence, 51Q 
(See also DEPRECIATION.) 

Disability 

capital sums paid, 382 
of workmen, insurance against, 570 


Discontinued Business 
assessment of, 721 

businesses — taxed under loiS Act, 723, 
do. not so taxed, 722 


Discontinued Business— } 

liability of members, 724 
notice of discontinuance, 720 
penalty for failure to give notice, 720 
appeal against penalty, 757 
partial, 730 
recovery of tax, 724 
succession, difference from, 723 
temporary, 730 

Discount 

when capital nature, 535 
inordinary business, 526 
on treasury bills, 264 

Distress 
procedure, 829 
if assessment invalid, 764 

District Board 

included in “Local Authorities”, 138 
Dividend 

capitalization of, 250 

certificate to be furnished to recipient by Princi'- 
pal Officer or Company, 658 
Duplicates of certificates when accepted, 659 
form of certificate, 658 
prosecution for failure to furnish, 867 
income-tax on, 594 
not payable by shareholder, 619 
refund of, 838 
issued free of tax, 846 
relief from Double Income-tax, 861 
refund admissible though no tax paid by 
company, 844 
sale of shares cum, 291 

shareholder, to what extent tax paid on behalf 
of, 624 

super-tax on, payable by shareholder, 628 
tea-companies, 40 per cent, of, from, to be 
included in shareholder’s total income, 159 
wrongly paid, interest on, 294 

Dividing Society 
assessment, 583 

Docks 

deepening of channel, 544 

Documents 
(See Evidence.) 

Domestic Expenses 
not deductible, 475, 589, 59S 

Domicile 

does not affect liability to tax, 329 
distinguished from residence, 329 

Double Income-tax 

relief in case of income taxed in Indian States, 

895 

lelief in case of income taxed both In the United 
Kingdom and British India, 847 
relief cumulating with small income relief, 861 
Shareholder, position of, 861 
preference shareholder, position of, 862 
partner, position of, 861 
; limitation, 867 

\ '.Supplementary assessment, 867 

Double Taxation 

presumption against, 4SS 


Disclosure of Information 
by public servant, prosecution, 876 
sanction to, 877 
when permissible, 879 


D ou*btM Bebts 
(See BAD Debts*) 

Drainage rates ^ 

(See Local aND MUNICIPAL Rates.) 

Drawings of Partners 

(See deductions FROM TAXABLE INCOME.; 

'S.'" 

Education 

scholarships granted to meet the cost of, exempt, 
898// 

Electric Tramways 
rates of depreciation, 498,903 

Embezzlement 

loss from, when deductible, 526, 551,570 
Employees 

commission paid to, when deductible, 527 
expenses of board, 547 

Employers 

return of employees to be furnished by, 664 
prosecution for failure to furnish return, 867 

Employment 
meaning of, 893 

Encumbered property 
Income from, 234 

Income charged in favour of creditors, 235 
Ephemeral Associations, 729 
Error 

(See rectification of Mistake.) 

Estates 

sale of, receipts from, 266 
Escaped income 

(See ADDITIONAL ASSESSMENT.) 

Evasion 
(See Fraud.) 

Evidence 

examination of, 695 
prosecution for false, 780 

power of Commissioner, Assistant (Commissioner 
and Income-tax Officer to summon persons and 
documents, issue commissions and take 
evidence on oath , 780 

Income tax Officer, not bound to produce, 694, 
708 

failure to produce, forfeiture of right of appeal, 
755 

prosecution for failure to give, 781 
questions of law and fact relating to, 934 
rules of, 695 

Excess Profits Duty, 14 
profits from dealings in--when liable, 404, 408 

fines, not deductible, 552 

/^iiateiUfil?//^i:///''S:://'/|;|//^ 

or administrator, duty to make return of benefi- 

Cianes, 784 ' 

carrying on business, 177 

Jlability to tax, 786 


Exemptions from Income and Super-tax 
agricultural income, 418 

exemption not applicable to income from agri- 
culture abroad, 144 

agricultural produce, raw, sale of, by culti- 
vator, etc., income from, exempt, 163 
allowance or perquisite, special, 383 
Army pay, irensions, etc., 898 
Bonus depending on profits , 548 
Capital receipts, 245 
casual or non-recurring receipts, 390 
charitable or religious institutions, income from 
voluntary contributions, 352 
charitable or religious purpose, income derived 
from property held for, 352 
exemption whether applicable to income from 
business, 353, 377 

Co-operative Societies, profits of (but not other 
income), 902 

death or injuries, compensation for, 382 
deferred annuity, — sums deducted by Govern- 
ment from salary to provide 436, 869 
dividend received by shareholder, if company 
taxed, 619 

education, scholarship for, 898 
educational institution, income of. from fees, 
etc., 898 

Government of India secuiities, held by Indian 
Chiefs and Princes in special form, interest 
on , 898 

Government of India securities, purchased 
through Post Office, interest on, 902 
Government of India securities, tax free, 445, 
889 

Governor-General may exempt income or reduce 
therate— See notifications. 
gratuity retiring, paid by Railway, 899 
Hindu undivided family, share of income of, 
not included in total income of members, 620 
insurance policy^ sum paid on maturity of, 382 
insurance premia, life, 689, 869 
interest, depending on profits, 648 
invalid pensions— -See PENSIONS BELOW, 
jangi inams, 898 

leave allowance or salary paid in United King- 
dom or Colonies, 899 
local authority, income of, 379 
Mysore Durbar bonds, 900 
Notifications granting, 897 
pension, sum paid in commutation of , 382 
pensions, drawn in Colonies or United Kingdom, 
899 

pensions, military, naval or air forces, invalid or 
wound, 900 

permanently settled estates, 48 
Perquisites-— -free residences— High (;fficials, 901 
Post Office cash certificates, yield of, 898 
Post Office, Government securities purchased 
through, interest on, 902 
Post Office Savings Bank, interest on deposits, 

. 898'^, :///'// ■^;;/,/.:\,//; ;///// 

Power of Governor General to exempt income or 
reduce rate, 894 
ProfitSj share of, 648 

Provident Fund, accumulated balance of, 382 
Provident Fund, contribution to, 382, 569, 869 
Provident Fund, Railway, gratuity paid from, 

://,: 699 :'^//,^/:/;^//::/;:/:.::/;''^^^^^^^^ 

Provident Fund, interCvSt on securities of, 380 
Railway Provident Fund— See PROVIDENT 
FUNp, Railway, above. 



Exemptions from Income and Super- 
tax— 

Kegimental Mess or Bank Fund, compulsory 
payment to, 898 

Rewards, language examinations, 395 
Ruling Chiefs and Princes, interes': on Govern- 
ment securities, held by, in special form, 898 
scholarships for education, 898 
United Kingdom, leave allowance, salary or 
pensions paid in, 899 ' 

University, income of, from fees, etc., 898 

Exchange ' 

conversion of profits of sterling companies, 618 
Expenses 

admissi bl e —See ALLOWANCES . 

inadmissible— See DEDUCTIONS. 

when incurred solely for earning of profits, 524 

Extent of Act, 138 

F 

Fact 

difference from law, 934 

Proceedings of Assistant Commissioner or Com- 
missioner, final, 934 
no jurisdiction of Courts of Law, 934 

Factory 

depreciation, 493 
repairs of, 491 

Failure 

(See Default.) 

Fair 

Income from, 151 

False ret»'rn by assessee 
consequence of— See PENALTY, PROSECUTION. 

False statement in declaration, etc. 
penal offence, 873 

Farming. 

(See AGRICULTURE.) 

Fees 

paid to Government servants by local bodies or 
private persons— when chargeable as salary. 
396 

Fees 

income of University or educational institutions 
from, exempt, 898 

^ Professional, paid in India to person ordinarily 
resident in British India, chargeable, 589 
* ‘Salaries’* includes, 436 

Fiducxar’es 
liability of, 785 
indemnification of, 912 

Finance Act 

fixes rate of income-tax and super- tax, 215, 879> 
effect of, 217 

notices issued before passing of, 678 
notes on, 963 

Fines 

for renewal of lease — See PREMIUM, 
for offences— See DEDUCTIONS, 
for default under 1. T. Act— See FROSECiiJtlON 
AND PENALTY. 


Firm 

bogus, 308 

change in constitution, 209, 738 

discontinuance of business by, 721 
liability of partners for tax, 880 
notices, how served on, 904 
partners in, how taxed, 205 
registration of, 203 
what is residence of a, 213 
what is a, 210 

Firm, registered 
definition, 202 
advantages of, 206 

application for registration when to be made, 

204 

assessment of, to income-tax, 206 
assessment to be made, so far as possible, on 
partners, 622 

partner entitled to refund of tax on his share, 

206,838 

partner entitled to set off share of loss against 
individual income, 714 

partner in more than one registered firm may be 
allowed to set off loss in one against profits 
from another, 765 

assessment of, to super-tax (not liable, partners 
liable), 206, 880 

non-resident partners, liability joint of partners, 
for tax on share of, 884 
Bogus, 208 

change in constitution — total income of mem- 
bers — how calculated, 209, 788 
refusal to register, 207 
registration of, cancellation of, 208 
Super-tax, not liable to, 206, 880 
supplementary assessments, 205 

Firm, unregistered 
definition of, 214 
assessment of, to income-tax, 206 
partner’s share of loss, set off against individual 
income, 718 

rate of tax applicable same as in case of indivi- 
dual, 206 

taxable minimum, applicable, 206 
assessment of, to super-tax — liable to super- 
tax, 206, 880 

partner not liable if firm iaxcd, 206, 619 
Super tax, liability to, 880 

Fisheries 

See AGRICULTURE, INCOME. 

[ Flat rate of profits, 615 
I Floatation expenses 

I (See Shares, cmr of issuing.) 

■ Foreign associations 
' may be declared companies, 184 

Foreign business 

(See BUSINESS ABROAD.) 

Foreign debentures 

interest on, when liable, 304 

Fore'gn income 

; (See NON-RESIDENTS,) 
agriculture, income from, not exenspt, lit 
,• business income, when deemed to be received m 
' - British India, M7 , . ■ v „ ^ 

interest on loans ‘advanced m Indian btales to 
' ■ persons 'resident in British lndia*-»wh«» not 
liable, S26 


Fire Insurance Company 
assessment of, §81 
premia deduction when allowed, 582 



ForeigE inconie — {Contd,') 

interest on sterling debentures or foreign securi- 
ties, when liable, 304 ^ , . 

not assessable unless received in British inaia, 

. V . 340, , . . ■ . , 

owner or charterer of a ship residing out of 
British India— liability of, 821 ^ 

Professional fees paid outside British India to 
person residing in British India, liable, 589 
salaries paid outside British India, when liable, 

'V ■ 

taxes abroad, 341, 521 

Foreign States 

Liability to tax, of income of, §8 
Salaries paid by, 440 

Foreign Taxes, 841, 521 
Forest 

income from, when not liable, 153 
Fractions 

of rupees and annas. 780 

, . Free, quarters 

value of, when taxable, 438 

Free of tax; 

payments made, 245, 624, 636 
Kefunds on dividends, 838 

Frontier Agency tracts 

included in expression “ Dominions of Princes 
and Chiefs in India”, 141 

Furniture 

depreciation allow^ance on, 493 
replacements may be allowed instead of, 497 
insurance of, allow^ance for, 488 
repairs to, allowance for, 491 

Future losses 

No allowance, 535, 595 

G 

Gains 

same as profits, 248 
Gazette of India 

notification in, of appointments of Commis- 
sioner, Assistant Commissioner or Income-tax 
Officer by Central Board of Revenue, 423 
notification in, of exemptions, etc., 894 
notification in, of rules, 891 

Gifts 

how far taxable, 396 
free of tax— position of, 243 
voluntary made for services rendered where tax- 
able, 416 

Golf Club 
(See CLUB.) 

Good faith 
acts done in, 947 
what is, 950 

Goodwill 
fixed capital, 532 

Government loan 

Premium on redemption of— when liable, 391 

(S^e LOCAL Government.) , 


Government 
liability to tax, 55 

Government Office 

return of employees, 663 

Government Officer 

indemnification of, for acts done in good faith, 

947 

Government Officers lent to and paid by Indian 
States 

Salaries when liable, 141 

Leave allowances and pensions liable, 141 

Government Officers s&iving outside British 
India when liable to tax, 443 

Government officers serving outside India 
when liable to tax, 444 

Government of India Promissory notes 
enfaced for payment in England, interest on, 
liable to tax, 804 

Government of India Securities 
taxation of interest on, 448, 889 
(See also EXEMPTIONS.) 
position of tax-free securities, 447 

Government of India Sterling Securities 
interest on, when liable, 304 

Government Trading Taxation Act, 965 
Gratuity 

for services rendered not exempt, 412 
included in term ” Salaries ”, 882, 436 
paid by Railway, 899 

paid by employer, when admissible expense, 569 
tax payable on, 362 436 
(See also Exemptions.) 

Grazier 

profits of— whether agricultural, 151 

Ground rent 
(See Allowances.) 

Guarantee 

commission for, whether taxable, 413 
profits of, 287 

sums recoverable under — position of, 475, 490 

Guaranteed interest 
Railw^ay Companies— position of, 483 

Guardian * 

duly appointed or recogn’sed, 785 
pension of minor orphans paid to, 845 
liability of, on behalf of wards, 785 
indemnification of, 912 

may be called on to furnish list of wards, 783 
H 

Heads of income chargeable, 428 
Hearing 

of appeal, by Assistant Commissioner or Com- 
missioner, 761,765 

of revision petition by Commissioner, 770 
of reference by High Court, 929 

liability of — for assessment in place of deceased, 
(do for tax assessed on deceased, 836 



Hire Purchase 


High Court 

statement of case on point of law to, by Com* 
missioner, 91S 

on application by assessee, 914 
Commissioner may revise orders of Assistant 
Conimissioner, 914 

option to assessee to withdraw reference, 914 
Commissioner’s revision order not binding on 
' assessee, 929 
abatement of case, 941 
amendment of case, 929 
appeal from, to Privy Council, 943 
assessee not exhausted remedies, 959 
Benches to hear references, 943 
bound by findings of fact, 934 
Commissioner cannot withhold unless no point 
of law involved, 934 
costs awarded by, 929 
court of appeal, not, 921 
cieceased assessee, whether reference lies, 922 
delay in application, 924 
delegation of order to make reference, 925 
fee to accompany application, 925 
fee for reference on more than one point, 925 
form of case, 927 

hearing, 929 

interest may be allowed by Comniissioner on 
amount refunded, 931 

Judicial Commissioner, includes, 942 
Letters Patent, 943 
offences and penalties, 921 
order refusing reference, 945 
order to state case pot to be subsequently chab 
lenged, 923 

original jurisdiction, exercise of, 931 
payment of tax not to be postponed penuinc, 
771 

points of law not raised in first instance, 922 
points of law, assessee should state, 926 
power of Central Board of Revenue to prescribe 
fee, 914 

powers under Specific Relief Act, 918 
reference by liigb Court to Commissioner, 914, 
933 

reopening of old cases by Commissioner, 925 
special areas, North-West P'rontier, etc,, 942 
refusal of Commissioner to state a case, powers 
of High Court, 914 
who can move, 921 

withdrawal of application by assessee, refund cf 
fee, 914 

Hindu Undivided Family 

assessment of, to income-tax and super-tax, 190 
benami, 193 
impartible estate, 196 
incidents of, 191 
joint property, what is, 192 
life insurance premia on life of male member or 
his wife, 631 

maintenance allowances, 194 
members of, not taxable on individual share, 
195, 618 

registration of jomt family firm, 196 
share not included in total income, 636 
stridhanam, 193 

notices to, how addressed,' 904.. ,v,, 

** person ” includes, 190 
trading family, position of, 194 


cost of, when deductible, 546 
profits from, when taxable, 294 

History of Ineome-tas~-7 and Appendix I 

Holding Companies 
taxation of, 485 

Honoraria 
(See Fees.) 

Horse 

not plant, 514 

depreciation on, if aclmissi})le, 514 

fees from stallions, not agricultural income, ISi 

Horse breeding 
income from, 162 

Hospital 

(See charities.) 

House Property 
(See Property.) 

letting out, whether business, 171,453 
income from dealings in, when taxable, 391 

House Rent Allowances 
when liable to tax, 384 

Husbandry 
(See AGRICULTURE.) 

■' I " 

Idiot 

liability of guardian or trustee, 785 
indemnification of guaidian, 912 

Illegal income 
bribes, 402 

fees exacted from tenants, 156 
prohibited trades, profits from, 401 

Illicit trade 

(See also BETTING, BOOK-MAKER, BOOT- 
LEGGING.) 

Imprisonment 

(See Penalty, proseguimon, etc.) 
Improvements 

cost of not deductible, 543, 544 
Incapacity 

(See Idiot, Lunatic, minors.) 

Income 

accumulated, 235 
agricultural, exempt, 418 
definition of, 142 

exemption not applicable to income from agri- 
culture abroad, 144 

agriculture,— partly derived from, asisessment of, 

157 

alienation of, 234 

^ calculation of, fractions of rupee disregarded, 

780 

capital, distinction from, 246 
charitieS'-«of, 352 
concealment of, penalty for, 748 
' contingent interest iri, 237 
debts charged on, 235 
deductions from—" ■: 

: admissible— See ALLOWANCES, 
inadmlssIble-See BiOUCTIONS, 



encumbered property, from, 234 ^ 

escaping assessment, method of assessing, 772 
foreign, when taxable, 144, 327 

(See BUSINESS ABRCAD— non-residents.) 
head of , chargeable, 428 
return of^ — 

by company, 666 , x •, 

by individual firm or Hindu undivided family, 

■ MB 

super-tax— for, 884 
total— See total INCOME, 
trusts, of, 234, 788 

when arises— See ACCOUNTING METHOD, 
withheld at source, 234 

Income-tax 

calculation of, to nearest anna, 780 
computation of, income-tax and excess profits 
duty paid in United Kingdom when permissi- 
ble deduction, 341, 52l, 815 
deduction of — See DEDUCTION OF iNCOME- 
TAX.' 

direct levy of, 656 

double taxation, presumption against, limitation 
of , 433' 

double, relief in case of income taxed both in 
the United Kingdom and in India, 846 
ditto in case of income taxed in British India 
and Indian States, 895 

foreign income-tax, when deductible, 341, 521, 
815 

free of income-tax, what is meant by, 244 
history of, 7 and Appendix I. 
liability to, 297 

priority of Crown over creditors for, 832 

payable pending appeal or reference, 825, 915 | 

rates fixed by Finance Act, 215, 879 

right of Crown to choose head of taxation, 435 

single tax and not collection of taxes, 431 

Income tax Cff.’cer 
appointment of, 418 
definition of, 189 

Income-tax records 
Court not to summon, 877 

Increase of assessment on appeal 
(See ASSE'^.SMENT, ENHANCEMENT OF.) 

Indemnification 

of Government ofiicers for acts done in good 
faith, 947 

of persons deducting, retaining or paying tax in 
respect of income belonging to another, 912 

Indemnity 

contract of — loss recoverable under, inadmissi- 
ble deduction, 475, 490 

Indian Income-tax 
meaning of the expression, 847 
rate of tax, meaning of the expression, 847 

Indian Order of Merit 
allowance attached to, exempt, 898 

Indian Brinces, Agents of 
official allowance paid to in British India, ex- 
' empt, 8981 

' Government securities held by, in special form, 

. interest on, exempt, 898 


Indian States 

Agents of, official allowance paid to, in British 
India, exempt, 898 

British subject in, application of Act to, 139 
Government servants in, application of the Act 
to 141 

interest on loans advanced in, to persons resident 
in British India, when not liable, 326 
liability to tax of, 58 

officers deputed by, for training in British India, 
salary and allowances of, exempt, 888 
relief to income taxed in, 885 
salaries, leave allowances and pensions of officer 
lent to, and paid by, when liable, 141 

Indigo 

income from- — liability, 157 

Infant 

when taxable, direct, 786 

ordinarily taxed through guardian, 786 

Informafon 

disclosure of, by public servants, prosecution 
for, 876 

power of Commissioner to sanction, 877 
power of Income-tax Officer and Assistant 
Commissioner to call for, regarding partners 
of firms, members of Hindu undivided family, 
and beneficiaries, 783 

disclosure of, to local authorises forbidden, 878 

Injury 

compensation for, not liable, 882 
gratuity exempted, 899 

pensions in respect of, granted to naval, military 
or air forces, exempt, 898 

Insane person 
(See Idiot.) 

I Inspection 

powers of, of records of company by Income- 
tax Officer, or Assistant Commissioner, 784 

Instalments 

of purchase money not annuities, 274 
interest on same is income, 276 

Insurance 

against loss of profit, premium when an admis-* 
sible deduction, 490 

against loss of rent, premium, when an admissi- 
ble deduction, 459 
annuities, purchase of, 587 
bonuses, how taxed, 584 
Company, non-resident assessment of, 580 
Double endowment policies, 633 
Endowment policies, 633 

policy, loss recoverable under, inadmissible de- 
duction, 476, 480 

sum paid on maturity of, exempt, 382 
premia— See ALLOWANCE AND EXEMPTIONS, 
premia, abatement on, may be allowed if claim- 
ed within six months, 632 
premia not exempt from super tax, 869 
premia payable in sterling, rate of conversion for 
purposes of abatement, 631 
Premia, private employer may give abatement 
for, 632 

Pi emiai single, 630 

Society, Provident, interest on securities of, when 
' ';.exempt» 380 




Insurance Company 
assessment of, 579 

power of Central Board of Revenue to make 
rules for, 801 

accident* motorcar, etc., 579 
annuity and capital redemption, 580 
appreciation of securities, 580 
bonuses, 584 
dividing societies, 580 
fire, 579 

incorporated in British India, 579 
Life Insurance, 579 ' 

Marine Insurance, 579 
more than one class of business, 580 
Non-resident, 580 
refunds of tax on securities, 580 
reserves, 580 
:■ writes-off , '580 

Interest 

accrued, when taxable, 607 
capitalisation of, 609 • 

constructive receipt of, 608 
on arrear of rent of land, when liable, 156 
on Bank deposits, 694 

on bon’owed capital allowed in assessing busi- 
ness, 478 ' 

damages, included in, 294 
debenture trust deed, payable under, 296 
on deposits in Post Office Savings Bank exempt, 
898 

on dividends wrongly paid, 294 
on foreign debentures, when liable, 304 
on guaranteed securities, 546 
on Government securities, held by Indian Ch'efs 
and Princes in special from, exempt, 898 
on Government securities purchased through 
Post Ofiice, exempt, 902 

on Government of India Promissory Notes en- 
faced for payment in England, liable, 305 
on Government of India Securities, exemption 
from income-tax in certain cases — See EXEMP- 
TIONS. 

on Government of India Securities, income-tax 
payable on, unless issued or declared tax free, 
445 

on Government of India Securities, super-tax 


on securities, income-tax on, when pavable 
direct, 646, 656 

on securities issued tax free by Local Govern- 
ment tax payable by Local Government, 445 
on securities, meaning of, 448 
on securities of Provident Fund or Provident In- 
surance Society, 380 

on tax-free securities, taken into account in deter- 
mining the total income of assessee, 636 
on tax-free securities, of Local Government, tax 
on, paid by Local Government, 445 
payable to charities, 356 
sale of securities 290 

International Law 
income-tax laws, 60 

Interpretation of Statutes 
principles of, 25 

Invar d Pena'ons 

military, naval or air forces, exempt, 900 

Investments 
appreciation of, 263 
distinction from business, 169, 646 

Investment Eeserve Fund 
of Insurance Company, treatment of amounts 
credited to, 682 

Irrecoverable Loan 

when a permissible deduction— See Bad DEBTS. 

Isolated transactions 
(See Casual receipts.) 

J 

Jalkar (Fisheries) 
not agricultural income, 151 

Jagirdar 

Assignment of land revenue to nut assessable, 
156 

Judgment 

meaning of, 044 


J 


payable on, including those free of income-tax, 
889 

bn Government of India Sterling Securities, when 
liable, 304 

on judgment debts, 610 

on mortgages, allowed in assessing property, 459 
on partner’s capital, wdjen an admissible deduc- 
tion, 480 

on purchase money of property, 271 
on refund of amount deposited by applicant 
pending statement of case to High Court, may 
be allow^ed by Commissioner, 931 
on securities --agreement not to direct tax void, 

on securities, certificate of deduction of. tax fur- 
nished by Banker, 619 

on. securities, certificate of deduction of tax 
furnished by officer paying interest, 648 
on securities, certificate of Income-tax Officer 
authorising non-deduction of tax, 651 
on securities, deduction of income-tax at source, 

■ from (See DEDUCTION OF- 
^ on securities held by Co-operative .Societies, 


! Judgment Debt 
interest on, 610 

Judicial Proceedings 

proceedings before Cotunnssiontr, Assi^tatM 
Commissioner and Income lax Gfficta aie, 789 

Jurisdiction 

excess of by Income-tax authorities, 951 
of civil courts, limits of, 947 
of Income-tax officers, concurrent, 908, ill 
of /Income-tax' 'Act, '181, 
of Magistrate trying offences, 874 


cultivation and manufactuie ob“«p»ofits from, 

Land 

agricultural income from, 114 , ’ 

; /development companies^ 260 
rent from non-agriculturtl, 150, 594 ' 

' trade in, 266 


laadBeveane 

Assignment of, to Jagirdar not assessable, 156 
on business premises, permissible deduction, 5)4 

Law Keports 

profits from, 16*?, IIS 

Lease 

as evidence, 466 

fine on renewal or transfer of, agricultural, 

" 535 ; 

foreclosure of, compensation for, 273 
of machinery, depreciation, 504 
no allowance for exhaustion of, 535 
premia for renewal of, 272, 535 

Leased lands 

income from, whether exempt, 151 

leasehold 
sale of, 282 
Leave Allowances 

paid in United Kingdom, when liable—See 
Exemptions. ; 

Legacies 

lump sums exeniipt, 397 
‘free of tax’, 244 

Legal Expenses 

inadmissible in assessing property, 462 
when admissible as deductions under 'Business’, 
526, 551, 577 

Letters Patent 
(See High COUKT.) 

Liability to tax 
conditions of, 297 
of non*residents, 300, 797 
of persons to deduction at source, 641, 885 
of trustees, etc., 785 
of agents, 785, 797, 818 
of infants, 786 

Library 

(See CHARITIEvS.) 

Life Insurance Companies. 

(See Insurance Companies, Insukance 
Society, provident ) 

Life Insurance Premia 
(See INSURANCE PREMIA.) 
exemption of, 629 
claim to, evidence required, 631 
procedure when receipts produced subsequently, 
631 

deduction may be made by person paying salary 
(or claimed in assessee’s return), 632 
exemption in case of Hindu undivided family, 

631 

included in total income for income-tax, 686 

joint lives, on, 635 

limit of I /6th of total income, 629 

lump sum payments, 630 

partners, on, lives of, 634, 490 

responsibility of officer deducting tax at source, 

632 

supertax, not exempt from, 869 

Limitation on proceedings to recover tax 
inapplicable in case of non-residentj 797^ 828 


Liquidator 

distribution by, whether taxable, 283 
gift to, when taxable, 412 
trade carried on by, when taxable, 177 
priority of Crown debts, 833 

Literary or Scientific Institutions 
(See CHARITIES.) 

Loans 

irrecoverable — See BAD DEBTS, 
also see INTEREST, 
one-man companies, from, 284 

Local Authority 
return of employees by, 664 
failure to furnish, prosecution for, 867 
Assistant Commissioner’s sanction required, 876 
Pay of employees outside British India how far 
taxable, 141 

Local authorities 
definition of, 138 
income of, exempt, 379 

quasi-commercial undertakings — not taxable, 
379, 380 

Local Government 

may direct that income-tax should be recovered 
with municipal tax or local rate, etc., 828 
recommendation of, to be considered in appoint- 
ing Commissioner, 419 

security issued tax-free by, interest on, income- 
tax payable by Local Government, 445 

Local rates 

deduction inadniissible in assessing property, 462 
on business premises, deduction permissible, but 
not if based on profits, 514, 522 
charged on agriculturalland, 145 
income-tax may be recovered along with, 828 

Loss of profit 

insurance against, premia w’hen an admissible 
deduction, 490 

Loss of rent 

insurance against, premia when an admissible 
deduction, 459 

Loss recoverable under Insurance 
inadmissible, 479, 490 

Loss 

fraud or embezzlement, 526, 551, 570 
set-off of, under one head of income against 
another head, 713 
in associated business, 538 
in case of registered firm, 713 
under property inadmissible, 460 
where assessee is partner in more registered firms 
than one, 715 
of capital, 719 

Loss of office 
compensation for, 415 

Losses 

future losses, provision for, 585, 595 
previous years’, deduction inadmissible, 475 

Lottery 

prize in, not taxable, 391 

'Lunatie 

liability of guardian or trustee, 785 
indemnification of guardian, 912 


. M 

‘M&okimfy 

msurance of, 4S5 

not obsolete-loss by sale not deductible, 512 
obsolescence of, §10 
repairs 'to, 491 

Macliiiiery and Plant 
wbat is, 486 

(See Depreciation & Insurance.} . 

Magistrate , , 

' defined, 189 
jarisdiction, 8*14 

Maintenance 

Hindu undivided family, 194 
Manager. 

(See Fiduciaries.) 

^Manufacture 
what is, 168 

abroad, sold in British India, *3*98 
Marginal relief 

how to be calculated in conjunction with deduc- 
tions allowed under section i6, 640 

Marine Insurance 
(See Insurance Companies.) 

Market 

Rent from — not agricultural income, 151 

Marriage Settlement 
Payments under, 243 

Married Women 
separately assessable, 218 

Masonic Lodge 
(See Charities.) 

Medical Relief 

included in “charitable purpose”, 362 
Mercantile Basis of Accountancy, 59*? 
Merckantlng Profits 
non-residents, Y98, 81*7 

Military Cross 

allowance attached to, exempt, 898 
Military Forces 

wound or injury pensions — See EXEMPTIONS. 
Milk 

income from — when exempt, 150 
Mill 

repairs to, 491 
depreciation of, 492 
insurance of, 485 
supply of power from, 171 


Money-lending Business 
irrecoverable loan, admissible deduction 478 

profits of foreign business of, 824 ’ 

usufructuary mortgage of land, 162 
Mortgaged Lands 
income from, 151 

Motor Insurance 

(See Insurance companies.) 

Mudibhagidars 

payments— See DEDUCTIONS FROM TaXABI F 

Income inadmissible— Partners Cam 
TAL, Interest ON. 

Municipalities 

included in “Local authorities,” 138 

Municipal Taxes 

deduction inadmissible, in assessing property, 
462 

on business premises deduction when admissible 
in assessing business, 514, 522 

Mutual Associations and Clubs, 221 
Charities, distinction from, 366 

Mutual Benefit Societies 
subscriptions to, when treated as borrowed 
capital, 479 

Mutual Insurance Companies, 225 

Mysore Durbar 
(See Exemptions.) 

■ N ■ ■ 

Natural deposits 

exhaustion of, no depreciation allowance, 5ST 
Naval Forces 

wound or injury pensions, 900 
(See Exemptions.) 
mess subscriptions, 898 
gratuities, 898 

Nazars 

(See agricultural INCOME.) 

Negligence 

loss from, when deductible, 662 

New business 
assessment, 199, 722 
cost of acquiring, when deductible, §42 
Non-recurring receipts 
(See Capital and Casual Receipts.) 

Non-residents 

agent of, assessable, 785, 797 
application of Act to British subjects, and per- 
sons in service of Government or local autho* 
rity in dominions of Princes and Chiefs in 

India, 141 

arrears when recoverable from assets of, 798 
no limitation on recovery, 798, 828 
assessabillty of— Indian and English Acts, dls* 
tinctlon between, 806 

business connection in British India'* what i», ill 
.casual agents of non-residents, 801 
. company controlled from British India In receipt 
'.of income outside British Indla—not 
able, 827 

- . consignment businesses, 804 , 

directly taxed when, 707 
'.'.dividing societi«M, Income how cilcula^d, 


Minerals 
exhaustion of, 537 
pit sinking, 536 
‘Cost Book ’ mines, 536 

Minors 

liability of guardian for, 785 
indemnification of guardians, 912 
taxed direct if no guardian, 786 

IC-ijrtaEe 

(See Rectification.),,.';..;,:-:' 1 

Mixed occupations 
Income partly agricultural, 157 


Hou-residents— ( 

income accruing or arising or deemed to accrue 
orariseinBritishIndiato,809- 
Indian agents of non-resident firms, 803 
, Indian branches of non-resident firms, 802 
Indian firms allied to non-resident firms, 808 
insurance companies, Indian branches of, 580 
interest on loans advanced in Indian States to 
persons resident in British India, when not 
liable, 826 

notices, hovv served on, 684 
powers of Central Board of Revenue to make 
rules regarding assessment of, 890 
salaries of British subjects or servants of His 
Majesty paid in India but outside British India 
when chargeable, 443 

shipping companies, Indian branches of, 806 
super- tax, non-resident partner of registered firm 
liability of resident partners, 884 
shareholder, resident abroad, liability of princi- 
pal officer of company to deduct super-tax 
from dividends due to, 885 
tramp ships how taxed, 821 
tax paid for non*resident, credit to be given for, 
in assessing agent, 885 ' 

taxes paid in other countries, whether admissible 
deduction, 841, 521 

Notice of demand 
(See Demand.) 

Notices, service of 
on Hindu undivided family, 905 
on firms, 904 
on non-residents, 679 
registered past, 904 
summons under the C. P. C., as, 904 

Notifications 

exemptions and modifications, 894 
appointment of special officers, 423 
rules publication of, 891 

0 

Oath 

administration of, 780 

Obligatory payments, 240 
Obsolescence 
(See Allowances.) 
what is, 518 
books, of, 512 

Occupation 
what is, 892 
profits from, 390 

Offences 

(See PROSECUTION,) 

power of Assistant Commissioner to compound, 

8Tf 

Officers 

(See Government Officers,) 

Official residence 
value of, 437 
exemptions, '901 

Official trustee*' 
liability of, for tax, 706 
indemnification of, 912 ' 

One-man companies,' 187, 288 , , • 

Onus of proof 

(See BURDEN OF PROOF.) 


Option of Crown to choose head of tax 
on assessee, 435 

Order of British India 
allowance attached to, exempt, 898 

Orphan minor 
Pension of 

Other sources 

(See ALLOWANCES, DEDUCTIONS FROM TAX- 
ABLE INCOME, EXEMPTIONS.) 

Annuities, §95 

assessment of income from, 593 
Dividends, income from, 594 
examination fees included under, 594, 395 
income of lessee from leasehold property, asses- 
sable under, 458 

language rewards included under, 395, 594 
Royalties, 595 

vacant lands, rentals of, taxable under, 594 
Owner or charterer 

of a ship residing out of British India, liability 
of, 821 

Overdraft 

Bank — Interest on, when deductible, 479 
commission for guaranteeing, 413 

Overpayment of Tax 
(See Refunds.) 

■ P 

“Paid” 

meaning of, 457, 597 
Patents 

Receipts from, 278 
Payments made for, 527, 552 
(See also ROYALTIES.) 

Partners 

(See ALLOWANCES, DEDUCTIONS FROM, TAX- 
ABLE Income, Firms.) 

Pasturage 
income from, 151 

Payment of Tax, 641, 656, 826 
Penalties 

when deductible, 552 
Penalty 

(See Prosecution.) 

Penalty for concealment of income 
notice to assessee before imposition, 748 
prosecution on same facts, barred, 750 


Pensions 

(See “Allowances,” “ Deductions . prom 
Taxable Income, “Exemptions”,) 
business closing down, 569 , : 

commuted payments, 382 
contributions, 669 


Penalty for default 
Income-tax officer may impose, 827 
progressive, 830 
recovery of, 837 
delay in payment, 827 

Penalty for failure to deduct tax 
personal liability, 642 

Pension 

included in “Salaries”, 486 



— {Coiitd,') 

to employees, 570 
of orphan minors, . 
to partners, §69 

Pensions of' Officers lent to Indian States 
liable, 141 

Pensions paid in the United Kingdom ' 

' not "I'iable, 900 

permanent settlement 

Does it confer exemption from income-tax, 48 

.Perquisites , , ■ ' , ' 

included in “salaries”, 440 
or benefits, not convertible into money, when 
exempt, 383 

Person 
defined, ISO 

Personal 

expenses, deduction inadmissible, 475, 589, 593 

Place of assessment 
(See PRINCIPAL PLACE OF BUSINESS.) 

Plant 

(See “Depreciation,” “Repairs” under, 
“Allowances in assessing Business”.) 
what is, 397 

Police officer 
executing warrants, 831 

Pool 

when a firm, 212 
Poor 

relief of, included in “charitable purposes,” 3j2 
“Post” 

means “Registered post,” 904 
notices may be served by, 904 

Post Off ice 

Cash Certificates— See EXEMPTIONS. 
Government securities purchased through — See 
EXEMPTIONS. 

Savings Bank— See EXEMPTIONS. 
Postponement 

of collection— See RECOVERY OF TAX. 

Powers 

of L T. O., 421 

Assistant Commissioner, 421 

Commissioner, 420 

Central Board of Revenue, 420 

Government of India, 420 

Local Government, 420 

High Court, 913 

Poultry farming 

income from, 162 

Preference shares 
position of, 629 

relief from doable income-tax, 861 

include mines, 518 
removal of, 543 
rebuilding of, 544 

:„|or settlement of waste lands, etc., not itaDie, 186 
fSf transfer of holdings, liable, 186 


Premium — {Cmitd,') 

for lease of collieries, 272 
insurance— See ALLOWANCES, EXEMPTIONS, 
Insurance. 

on issue of shares, not deductible, 542, 572 
on redemption of Government loan when tax- 
able, 891 
when capital, 272 

“Prescribed” 
meaning of, 197 

Presents 

Expenditure on, when inadmissible as a deduc- 
tion, 648 

Previous publication 
of rules, 891 

Previous year 
defined, 197 

assessee’s option in regard to, 199 
restriction on, 198 

power of Central Board of Revenue to dcvdare 

198 

delegation of power to Commissioners, 198 
different previous years, 199 
extent of delegation, 198 
first assessment, 199 

Power of Income-tax Officer in regard to chang 
of, 197 

Succession, case of, 199 
temporary change of, 200 
ultimate effect of change of, 728 

Principal Officer 
of company, etc., defined, 200 
certificate of payment of tax on profits to b 
furnished by, 658 

prosecution for failure to furnish, 867 
return of employees by, 664 
prosecution for failure to furnish, 867 
return of income by, 667 
failure to furnish, prosecution for, 867 * 
forfeiture of right of appeal, 765 
power of Income-tax Officer to exteiid time foi 
667 

Principal place of business 
determination of, 906 
concurrent jurisdiction of officers, 908 
when Income-tax officers differ, 908 
when commissioners differ, 908 
opportunity to assessee, 911 
when procedure not followed, 911 

Priority of Crown for tax, 832 
Privilege 

(See DISCLOSURE.) 

Private Imployer 

deduction of tax by, from salaries, 641 

Privy Council 

v^vJappeal' to:, '943-,' 'V' 

conditions of, 946 

special leave, 946 
Proceediagi 

■ Bar against, for acts done t>y officers la goo 
advances on security of, profits from, 170 


Profession 
what is, 392, 589 

Profession tax 
Not deductible, 

Professional Earnings 
assessment of, 392, 589 
depreciation, etc., of equipment, 591 
expenditure allowable, 590 
notional deductions, 592 
subscriptions to societies, 592 
personal expenditure, not allowable, 590 
travelling expenses, 592 
voluntary payments, 592 

Professional fees 

paid outside British India, when liable, 691 

Professional Societies 
income of— See CHARITIES. 

Profit and loss Account 
(See Balance Sheet & accounting 
Method.) 

Profits and Gains 
(See also Income.) 

agriculturalincome— exempt, when, 144 
Bank — assessment of, 473, 603 
carried on for charity, 355, 364 
carried to reserve, 474 

computation of— See ACCOUNTING METHOD* 
deductions allowed— See 'ALLOWANCES’, 
deductions not allowed— See ‘DEDUCTIONS’, 
destination immaterial, 170, 232 
different classes of income, profits, etc., 428 
for super-tax purposes, 884, 888 
from sale of property, etc., 391, 265 
from sale or transfer of benefit of contract, 528 
inclusive of income-tax, deemed to be, 520 
insurance companies, of— Sec ‘INSURANCE 
COMPANIES 

loss nmy be deducted— See SET-OFF. 
meaning of, 469 
of mutual Societies, 221 
of partnerships— See ‘ FIRMS 
payments made out of taxable, 526 
set-off of loss — See Set-off. 

Profits, Book 

when included in income — See ACCOUNTING 
Method. 

Prohibited trades 
profits from, 401 

Promissory notes 

Government of India, enfaced for payment in 
England, interest on, liable, 305 

Promotion expenses 
not deductible, 526, 535, 645 
Proof 

(See Burden of Proof.) 

Propaganda 

costa of , 552 , .r,.., 

property^ ; "■ , ;V-:' _ 

, assessment of, 452 ' 

no aet«oi of loss under, allowed, 4^ , ^ ■ ■ 

annual valu^defined^4i55 ; , , . ■ : ■ ; ^ 

, ' business, aaparfeof^ 

* business premises, T; '' : 

charitable purposes, IM , ‘ 

' colleoto charges, ^ 








Property — (Cmtdi) 

reduction in case of vacancies, 461 
definition of, 452, 301, 354 
evidence required to support claim for allow- 
ances, 461 

ground rent, 459 i 

insurance, 459 

insurance, against loss of rent, 459 
lands not attached to buildings, not included 
under, 452 
land revenue, 459 
lease as evidence of value, 466 
lease-hold property, lessee’s income from charge- 
able under “ other sources ”, 468 
loss of rent, insurance premia, when allowed, 
459 

mortgages, interest on, 469 
repairs by landlord, 458 
by occupiers, 458 
sale of, profits from, 268 

set-off of income from different properties, 463 
vacancies, allowance for, 461 
claims only admissible in respect of property 
usually let, 461 
what constitute, 462 

vacant-lands rent of, taxable under “ other 
sources ”, 454 

Proprietors 

(See References to Partners under “ al- 
lowances” , “Deduction from Taxable 
Income, inadmissible, “ Firms ”.) 

Prosecution 

for disclosure of information by public servant 

877 

Commissioner’s sanction required, 877 
exceptions, 877 

for failure to deduct tax or arrears of tax, 867 
for failure to furnish certificate of deduction of 
tax from salaries on interest, 867 
for failure to furnish certificate of payment of 
tax on the profits of company, 867 
for failure to grant inspection of register of 
members of company, etc., 868 
for failure to make return of employees, 867 
for failure to make return of income, 867 
for failure to make return of members a firm or 
Hindu undivided family, 867 
for failure to make return of names and addres- 
see of beneficiaries, 867 

for failure to produce accounts or documents, 
867 

for false statement, 873 
for inaccurate returns, 871 
Assistant Commissioner to direct prosecutions as 
above, 876 

stay of, by Assistant Commissioner, 876 
fines, how levied, 868 
870,^ 

' ,;]^Bai 'assUssmeut, when bar tOj 869 

: frdiu super-tax, 889; ^ 

^ employers,.' 'when 




Provisional Collection of Taxes Act, 218 | 

publication— see NGTIPICATIONS & PREVIOUS | 
PaBLICATION. ■' 

Public servant 
.deSnition of, 201 

disclosure of information by, prosecution, 877 
indemnification of, for act done in good faith, 

. .. 947 

Public utility 

objects of, included in “ Charitable purpose 
852, . 

Purchase'' money 
interest on, 271 

a 

Quarry^ ' 

No allowance for exhaustion, 587 
(See also DE PRECI ATION. ) 

Quit-rent' ' ■ 

(See PropeRTV.) 

'K 

Railway Book? 

Power of income-tax authorities, to call for, 689 

Railway Provident Fund 
(See Exemptions.) 

Railways 

assessment of, 484, 498,903 
allowances, 498, 903 
payment on expropriation, 179 
renewal charges admissible, 903 
replacement, by heavier rails, 543 
rolling stock, depreciation on, 498 
steam boat service, whether separate business, 
730 

interest guaranteed by Secretary of State and 
payable in England— not liable, 484 

Rate of Exchange 
conversion of sterling profits, 618 

ate of tax 

Indian, meaning of, 859 
Bates 

See Local rates— Deduction from pro- 
fits. 

Bates of tax 

power of Governor-General to reduce, 894 

Beadjustmeiit 
(See Abatement.) 

Eeasonable opportunity, 749, 769 
Becelpt to be granted for tax paid, 904 
Becelpts, casual 
when exempt, 390 
Examples, 391 

Beceipts 

constructive, 343, 609 

“Eeceive” 
meaning of, 343, 009 

Beeeiver I'.;, : ■i/o'.' 

liability of, to pay tax, 796 
'"■|%tdemmfication of, 9i2 .. 


Receiver of rent in kind 

sale of produce by, income from, exempt, 142 
Becords 

income-tax, Civil Court not to caU for, 87t 

Recovery of Penalties, 880 

Recovery of tax 
arrears of tax, 829 
assessee, death of, 836 
attachment, 835 

corporation, disappearance of, 887 

deduction of, from salary, 829 

deduction at source no bar to other methods of 

656 

limitation for, 881 

inapplicable in case of non- resident, 797, 830 
non-resident, recovery from assets, 797 
non-resident shareholders, super -tax, liability o 
principal officer of company, 885 
non-resident, super-tax, liability of fellow- part 
ners in registered firm, 885 
Penalty for default, 827 
suit for, 834 

penalty may be progressive, 830 
suspension of, pending appeal, discretionary, 82 
pending statement to High Court, 915 
tax, when payable, 826 

Rectification of mistake 
assessee to show cause against enhancement, 77 
Income-tax Officer or Assistant Commission 
has no general power of review, 778 
of return by assessee, 666 

Redemption of Government loan, premium on 
when liable, 891 

Reduction 

(See allowances — Deductions— Ekemi 
tions— appeals and refekengks.) 

Reference to High Court 
(See HiCxH Court.) 

Refund 

application for, 839, 847 

cumulative under sections 48 and 49, 861 

limitation, 843, 866 

personal presentation unnecessary, 848 

to owner of security, 838 

in Indian States, 661 

to partner in registered firm, 888 

to person assessed on salary, 838 

to shareholder in company, 837 

refusal to refund, no appeal against, 845 

tramp steamers, to, 821 

(See also DOUBLE INCOME-TAX, ) 

Regimental Mess or Band Fund 
compulsory subscriptions to, exempt > 898 

Eegistered Firm 
(See FIRM, Registered. ) i 

Belief 

(See '‘-Allowances,” “ Diductions feoi 
; Taxable income,” “ double Incomi 
' tax”, “ Exemptions 

■ medical— See charitable PURPOSES, , " /' 

^ poor— See CHARITABLE PURPOSES, ' ■ i ' 

.Religious or charitable Inititutiom • ./ ' ■ 

' (See “EXEMPTIONS,” “CHARITABLE INSTITl 
TIONS”, “ PURPOSES AND TRUSTS*”) 


Itemittanee 

of profits to British India, S27 
onus of proof, 3E9, 351 
place of receipt, 842 
adjustment in accounts, 843 
constructive, 343 
non-resident, by, 328 

Removal expenses 
not deductible— See DEDUCTIONS. 

Eemuneration 

(See PERQuisiTiES, AND Casual Receipts.) 
Eenewal 

of plant— See Depreciation. 
of lease— See PREMIUM. 

Bent 

(See Allowances in assessing business.) 
Difference from ‘ Revenue*, 155 

lental value 

(See PROPERTY, ANNUAL VALUE.) 
of business premises, inadmissible deduction, 
476 

but not taxed as property, 454 
Rent-free residences 
value of, when taxable, 487 
(See also Exemptions.) 

lent (ground) 

(See Allowances in assessing Property.) 
lent-in-hind 

sale of raw produce by receiver of, exempt, 142 
Bents and loyalties 

mining, assessment of income from, cesses when 
admissible deduction, 514, 522 
when income from business, 595 

Bepairs 

(See PROPERTY AND BUSINESS.) 

accumulated, 583 

reserve for future, 535, 695 

Eepayjnent 
(See Refunds.) 

lepeal 

(See Schedule.) 

Representation 
of assessee, 903 

leqnisition 
(See notices.) 

Eeserves 

for bad debts, etc., 474 
for future losses, 535, 595 

for loss on, or depreciation of securities, etc., . 

sum placed to, by Insurance Company, 581 ^ 

for unexpired risks, or outstanding liabilities, , 
sum placed to by Insurance Company, treated, 
as expenditure. 581 v '' 

lesidenoe .. 

how affects llaMlIty ■ / 

companies of, 331 ‘ . 

firms, of, 333 ^ ^ ^ • 

no definition* 339 , \ ' 

value bf free* taxable, iff, ■ ' v' 


value bf free* taxable, iff ■ v' 

' ' / ' e‘ i : , 

Eetifing allowattOi . ‘ ?"■ 7' 


Return of employees 

, prosecution for failure to furnish, 867 
to w^hom to be made, 664 

1 Eeturn of income 

I by person other than company, revised, 667 
by principal officer of company, 666 
failure to furnisb, basis of assessment, 699 
do., what constitutes, 702 

cancellation and re-assessment when cause 
shown, 743 

appeal against refusal to make, 755 
forfeiture of right of appeal, 765 
Prosecution for false return, 873 
penalty for, 748 

prosecution, sanction of Assistant Commis- 
sioner, 876 

prosecution and levy of penalty on same facts 
barred, 750 
inaccurate return, 872 
penalty, for, 872 

when obligatory, on Income-tax Officer to call 
for, 673 

piocedure when not accepted, 697 
revised, when may be, 667 
effect of, on penalty, 750 

Keturns 

assessee himself, or a duly authorised person, 
must sign, 674 

Agent cannot sign unless under attorney, 674 
when admissible in evidence, 879 


Revenue 

Difference from ‘Rent*, 165 

Tax recoverable as Land Revenue, 831 

Review 

No provision for, by Income-tax, authorities 
778 

Revision 

Commissioner’s powers of, 766 
Assessee’s right to be heard, 770 
Commissioner’s power to order further enquiry 
by Subordinate officer, 766 
Limitation, 770 

Reference to High Court, on Application for, 

926 

Rewards 

Language, etc., when exempt, 396 
Other, 396 

Royalty 

Income from — other sources, 596 
agricultural, if, 151 
receipt of, whether business, 595 
Saltpetre on, not capital, 411 

160 . 


provision for — when dednctib 
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power of Central Board of Revenue to make, 891 
pretlw:pub|it|ttion of, 891 r - 
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Salaries 

(See “ DEDUCTION OF INCOME-TAX,” “ EX- 
EMPTION,” “REFUNDS”.) 
additions to—See PERQU JSITES. 
definition of, 486 

earned outside India, when taxable, 444 
examination fees, when not taxable under, 395 
income from, included income of year in which 
...received, 439 

language rewards, when not taxable under, 395 
of officers lent to and paid by Indian States 
' when liable, 141 
paid ''free of tax, '413 , 

paid in United Kingdom, when exempt, 898 
paid outside British India, in India when liable, 
443 ,, 

partner’s, not admissible deduction, 482 
withheld under Court’s order, taxable, 439 

Salt 

not agricultural income, 161 
Saltpetre ■ 
royalty on, 411 
Savings Banks 
Post Office, 898 
Scholarships 

exempt— See Exemption. 

Sohooi 

(See CHARITIES.) 

Scieut'f'c inst'tations 
(See CHARITIES.) 

Schedule 

(See liNACTMENTS REPEALED.) 

Scope of Act, 138 
Secrecy 

of Income-tax Officers — See DlsclosuRE. 
curing custom 

cost of— See ADVERTISEMENTS, 
investment for, loss of, 542 

Securities 

(See “ Deduction of Income tax,” Ex- 

EMPTION,” “INTEREST,” “ REKUNDS”.) 
appreciation of, treated as income to Insurance 
Company, 583 

business, owned in the course of, 450, 527 
depreciation or loss on, 503 
sums placed to reserve for or written off by In- 
surance Company, admissible deductions, 582 
interest on loan for purchase of, permissible 
deduction, when, 450 

freeof income-tax, Govt, of India and Local 
Govts., 446 

interest on tax-free, included in total income, 
636 

meaning of, 449 

provident funds of, 380 | 

Super- tax on, 217 

Securities and shares 
appreciation or depreciation of. 2^, 6S3j 
when profit on sale of, forming part of Reserve, 
when not taxable, 583 

profits of speculation in» ^ / 

mm interest or dividlshdii \ \ 


Seizure 

of books by 1. T. O., 685 
Separation 

Deed of payment under, 240 
Sericulture 
Income from, 154 
Settlement 

(See Will, Marriage, Trusts.) 

Set off 

of interest on loan, against income from securi- 
ties, 450 

of loss under one head of income against profit 
under another, 718 
no set-off, of loss under property, 460 
of loss of partner against individual profits, 715 
unregistered firms, between, 719 

Shafts in mines 
depreciation on, 495 

Shareholder 
(See Dividend.) 

Shares 

CQ§t of issuing, not admissible as businesi 
expense 535 

bonus shares — when income, 251 
holding companies, 435 
premia on, 542 

difference from securities, 449, 623 

Shares and securities 
(See Speculation.) 

Shipping companies 
assessmentof British, 806 

Shipping occasional 
chartering in and out of India, 821 
liability to tax of, 821 

owner or charterer when to be deemed to carry 
on business in British India, 822 
port clearance not to be granted until lax paid* 
825 

profits and gains how to be determined, 824 
refunds, 825 

Sidings in Mines 
depreciation on, 495 

' Ships 

loss of, partially insured, 543 
Sinking Ruuds, 
payments into, 542 

Societies anonymous, 184 
Sources of income 
what are, 428 
Crown cannot choose, 435 
existence in year of assessment, 219 

Specific Relief Act 
when High Court may interfere, 919 

Speculation 
Profits from, 405, 408 
in house property, profits assessable, 391 
in shares and securities, profits 891 

Sporting lights 
Income from, 161 , 

■■■ ■: ■ '• ' • ' 

from, 161 
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M'"Sy BSCRIPTIONS. ) 

ilary of, exempt, 898 


Stamps and Court-fees 

in income-tax proceedings, 59 

Statement of case 
(See High Court.) 


Stay of prosecution by Assistant Commissioner, 
876 

Stay of recovery of tax 
(See “Recovery of Tax, Suspension of 

Stocls 

valuation of, 602, 606 

Sterling Companies 
profits of, how calculated, 618 

Sterlmg debentures ^ 

Interest on, w’hen liable, 305 

Sterling Securities 

Government of India, interest on when liable, 
305 

Stock-broker 

Interest on orders by, 291 
Subscription' . 

Trade Association — Deduction for, 572 
Professional association, 592 

Subsidiary Company j 

Advances to, 538 

(See also Holding Companies.) 

Succession 

Difference from discontinuance, 730 
Part of concern or trade, 735 
Tax how levied, 788 
Sufficient cause 
not a question of law, 745 

Sugar 

manufacture of, profits of taxable, 157 

Suits — Bar of 
(See CIVIL COURTS.) 

Summons 

Income-tax Officer can issue, to witnesses and to 
produce documents, 780 

Superannuation Funds 

employers, contributions to, when an admissible 
deduction, 569 

Superannuation Reserves 
sums placed to, when an admissible deduction 
569 

Super- tax 

allowances admissible for super-tax— See ALLO- 
WANCES. 

application of, Act to, 880 
chargeable on income of individual, Hindu un- 
divided family, company, unregistered firm or 
other association, not being a registered firmv 

, companies, taxable at flat rate, 962 
no refund or set off for this to the 

, from income " 

. exempfii^ltsi ’ lncome*ta^‘'’^ 

,, super 

' FBRR1K1Q . ^ ^ 


Super-tax— 

Firms, registered, not liable partners in, 

880' 

partners, non-resident liability of resident - 
ners for tax due on share of, 885 
credit to.be given for tax so deducted, in ass, 
ing agent, 885 

liability restricted to tax on share, 885 
Firms, unregistered, liable as individuals, 880 
partners liable if firm not taxed, 880 
partners not liable if firm not taxed, 880 
free of, payments, 245 

Hindu undivided family, taxed as individual 
member not taxable on share, whether family 
taxed or not, 620 

shareholders in companies, liable on dividends. 

185 

principal officer of company to deduct tax on 
dividend of non-resident, 886 
refund not admissible, 185 ^ 

tax, inadmissible deduction from taxable income, ^ 
520 

tax, payable direct, not by deduction (except in 
the case of non-resident shareholder), 880 
total income defined, 884 


Supplementary assessment 
(See additional ASSESSMENT.) 

Suspense accounts, 605 

Suspens'on of collection 
(See “Recovery of Tax, Suspension of.”) 

Syndicate 

for developing property, 266 


Tax 

(See “Allowances,” “Deductions from 
Tax,” “Double Income-tax.”) 
withheld at source, income, 


Taxing Acts 
how construed 


Tax-free Securities 
(See “SECURITIES.”) 

Tea ■ 

profits from the manufacture of, taxable, 159 
taxable profits — how to be determined, 169 

Telegraph 

foreign companies, 816 

Temperance Council 
(See Charities.) 

Tied houses 
expenses on, 558 

Total; income vv:)'^v 
definition of, 686 
. f Jor.; income- tax , S3 6 

884 




n Steamers 

■ ^‘Shipping Occasional”)* 

-ways, Electric 
preciation on, 498 

.Vfeiways in. mlaes 
epreciation on, 495 
•msfer of bnsiEess 
payment for not deductible, 528 
'See also Succession.) 

ravelling Expenses 
, allowances given for, not taxable, 388 
when deductible, 383, 592 

Treasury bills 

' tax not deducted from, at source, 656 
yield of profits of discounting, 264 

Trustee 

liability of, 785 
extent of, 786, 788 
indemnification of, 912 

may be called on to furnish list of beneficiarii 
■■78S,v 

official—See Official Trustee. 
for creditors—See RECEIVER, 
carrying on trade under will, 791 
correcting nustakes, 795 
for charitable purposes, 352 
surplus in hands of, 238 

Trusts 

(See CHARITABLE INSTITUTIONS, CHARI- 
TABLE Purposes.) 
declaration of, t\^hen effective, 239 
Trusts, mixed 

enquiry into application of income, 356 
proportion of expenses of management allowable, 
356 

Turnover 

assessment on basis of percentage on, 615 
Tutor 

(See Guardian Trustee.) 

U 


United Kingdom Income-tax 
relief in respect of double taxation, 846 
Universities 

income of— See EXEMPTION. 

Urban areas 

rent of vacant lands in, when liable to tax 
(under) other sources, 454 

Uttarayaa 

(illegal exaction), whether agricultuial income, 
156 

Y 

Vacancies 
allowance for, 461 

inadmissible in, reserved for owners’ occupation, 
461' 

(See PROPERTY.) 

Vacant land 
(See Urban AREAS.) 

Verifications 

assessee himself must sign, 674 
Victoria Cross 

allowance attached to, exempt, 898 

Vocation 
profits of, 393 
what is— See PROFESSION. 

Voluntary payments 
contributions to charities, 860, 578 
not chargeable to tax unless made by virtue of 
office, 416 


Wagering 
profits from , 397 

Wasting assets, 535 
Water 

sale of, Income from, 154 

Wear and Tear 
fSee “Depreciation.”) 



nderwriting Will 

new shares, cost of. 535 accumulation for minors, 845 

annuity paid und^r taxable, 595 

nexecrtecl contracts Income-tax not deducted at source, 441 

cost of purchasing, 528 

; * v Witnesses 

nexp-red risks summoned under section scale of die 

sums placed to reserve for, by Insurance tom- and travelling expenses, 689 
pany, treated as expenditure, 881 

n’form alloviranees separately assessable, 218 

whether taxable, 386 Wound and injury pensions 

nited Kingdom and gratuities- See EXEMPTIONS, 

income-tax paid in, deduction of, 847 ^ 

income-tax, meaning of, 847 

leave allowance, salary or pension of officers paid Year 

in, exempt, 899 meaning of, 31 

of private employees, paid in, when exempt, 900 ‘previous’— See PREVIOUS YEAR. 
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